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1903. *) Grand Hotkl Co. of 
July 21, 29. > Oalbdonia Springs, Lim. 

Nov. 4. ) V. WlUSON AND OTHERS.* 



Trade NaitM- 
NaMiital Product. 



Name of LoealUy — 



Where goode ar$ not manufcteturedy but 
are the natural product of a particular 
locaUty^ the name of which neoeeearily 
forme part of any rial deeeripHon of the 
goqdi, thejiret user hoe no exehuive right 
to caU hie goode by the name of the place. 

Montgomery v. Thompson (60 L. J. Ch. 
757 ; [1891] A.C. 217) disUnguiehed. 

The appeuante were the owner e of land 
on which there were natural epringe, the 
water of which they sold /or table and 
medicinal purpoeee. The reepondente 
acquired adjacent land^ from which by 
bcringe and pipee they obtained similar 
wester :^-'Reidj that the reepondente were 
mMledtouee Ae name of the place <u part 
of the deeoripticn of the water which they 
eM. 

Appeal from a decision of the Court of 
Appeal kfc Ontario. 

The &cts are fully stated in the judg- 
ment. 

Amoldi, K.C. (of the Colonial Bar), lor 
the appellants. 

* Coram^ Lord Davey, Lord Bobertson, and 
Sir Arthur Wilson. 

Vol. 73.— P.O. 



SeruUon^ K.C, and R. C. Smith (of the 
Colonial Bar), for the respondents. 

The arguments were similar to those 
which are always advanced in trade-name 
cases ; and, in addition to the authorities 
refenidd to in the judgment, the following 
were cited : Seixo v. Provezende [i865]/ 
Radde v. Norman [1872],^ Reddaway v. 
Banham [1896],* Maeeam v. Thorlet/e 
Cattle Food Co. [l880],^ Birmingham 
• Vinegar Co. v. PouM [1897],* Braham v. 
Beauchamp [l878],< CeUidar Clothing Co. 
V. Maxton A Mwrray [i899y Whitetahle 
Oyster Fishery Co. v. Hayting Fisheries 
[1901],* Canal Co. v. Clark [i87i],* Mont- 
gcnMrie v. Donald <k Co. [i884],^® and 
M^Andrew v. Baeeett [1864].^' 

Lord Davrt delivered the judgment 
of their Lordships : 

The i^pellants are the proprietors of 
certain lands in the township of Caledonia, 
IVeecott county, Ontario. There are on 
this land three natural springs of mineral 
waters containing chemical properties 

(1) L. R. 1 C9i. 19S. 

(2) 41 L. J. Ch. 526; L. B. 14 Sq. 348. 

(3) 66 L. J. Q.B. 381 ; [1896] A.C. 199. 

(4) 14 Oh. D. 748. 

(6) 66 L. J. Oh. 763 ; [1897] A.O. 710. 

(6) 47 L. J. Oh. 348 ; 7 Oh. D. 848. 

(7) 68 L. J. P.O. 72; [1899] A.O. 826. 

(8) 18 Bep. Pat. Gas. 434. 

(9) 13 Wallace, U.S. Sup. Ot. 311. 

(10) 11 Bottle, 506. 

(11) 33 L. J. Oh. 661 ; 4 De G. J. 4c S.|380. 

B 
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which render them servioeable as table 
waters and for medicinal purposes. The 
springs are in close proximity to each 
other, but differ widely in their character. 
One of these springs is known as the Gas 
Spring, from the quantity of carburetted 
hydrogen gas which it evolves, another 
is caJled the Saline Spring, while the 
third is known as the White Sulphur 
Spring. Owing to the presence of these 
springs the site has for many years past 
acquired a great reputation as a place o. 
summer resort. The appellants own a 
large hotel called the Ciuedonia Springs 
Hotel, and in the course of time other 
buildings have been erected which the 
learned Chancellor of Ontario in his judg- 
ment describes as ^' The Caledonia Springs 
YiUage attached to the hotel," and there 
are a Caledonia Springs Poet Office and a 
Caledonia Springs Railway Station. The 
springs are called the Caledonia Springs, 
and the locality itself has also acquired 
the name of Caledonia Springs, very much 
like Tunbridge Wells, although in this 
case there is nothing which could properly 
be described as a town and no incorporated 
village. 

There is a fourth spring situate about 
two miles from the other springs, called 
the '' Intermittent " or '' Duncan " Spring, 
belonging not to the appellants, but to a 
gentleman named King Amoldi. The ap- 
pellants, on December 27, 1899, acquired 
from Mr. Arnold! the right to take water 
from the Duncan Spring and to use his 
registered trade marks for a period of two 
years, and also for ever to use in connec- 
tion with the water of the Duncan Spring 
the words "Magi Caledonia Springs," 
registered by them. The appellants thus 
include this spring also in the expression 
'* Caledonia Springs." 

The appellants use the water from their 
springs for the purpose of supplying the 
visitors at their hotel, and also supply it 
in barrels to their agents and others in 
Ontario and Quebec, who bottle it for the 
purpose of sale to the public. And they 
have registered as trade marks certain 
labels for use on the bottles. The appel- 
lants' waters and (it may be assumed^ 
Mr. Amoldi's waters also have acquired 
in the market the name of ^'Caledonia 
Water." 



The respondent McDougall was also 
until recently the proprietor of an hotel 
at Caledonia Springs known as the Queen's 
Hotel. The respondent McDonell was 
the owner of land immediately adjoining 
the land of the appellants. McDouga^ 
having some difficulty with the appellants 
as to the supply of their water for the 
visitors at his hotel, in the year 1898 com- 
menced boring on the land of McDonell, 
who was his brother-in-law, and at the 
depth of 85 feet a spring of saline water 
was tapped, and a further boring made a 
short distance from the first struck a sub- 
terranean spring of sulphur water at a 
depth of 165 feet. Both springs have a 
continuous natural flow which rises up 
the pipes laid in the borings. These 
borings are situate about a quarter of a 
mile from the appellants' three springs, 
and the analysis of the water obtained 
from them shows a general resemblance 
to the waters from the appellants' springs. 
On August 1, 1898, McDonell entered 
into a partnership agreement with the 
respondents LyaJl and Trenholme for 
placing on the market the waters from 
the borings thus made on his land. 
Arrangements were then made with the 
respondents Wilson for sale of the waters 
as agents for the partners at Toronto, 
and with the respondents J. Tune <k Son 
for their sale at London (Ontario). 

On February 5, 1901, the appellants 
commenced two actions against the re- 
spondents Wilson and against the respon- 
dents J. Tune & Son. The other respon- 
dents were afterwards added as defendants 
in each action. The two actions were 
consolidated, and were heard by the 
Chancellor of Ontario on June 11, 1901, 
and judgment was delivered on the 18th 
of the same month. 

The plaintiffis in the action claimed an 
exclusive right to the use of the word 
''C^edonia" in the phrases (amongst 
others) "Caledonia Water," "Caledonia 
Seltzer/' " Mineral Water from Caledonia 
Springs," and "From New Springs at 
Caledonia," and the words "Natural 
Saline Water" and "Natural Seltzer," 
and prayed an injunction to restrain the 
defendants from infringing the plaintiffe' 
trade marks and also from selling the 
water as Caledonia Water, or under any 
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name, trade mark, or designation using 
the word "Caledonia" as descriptive of 
the same or to indicate the source of the 
water. 

The learned Chancellor held that the 
respondents J. Tune & Son had infringed 
the appeUants' trade mark, and the Court 
of Appeal agreed in that finding, and 
continued the injunction granted against 
those respondents. There is no appeal 
as to this matter, and it seems to their 
Lordships clearly right. It is fair, how- 
ever, to the principal respondents to say 
that the ohnoxious labels were adopted 
without any direction j&om them, and 
when they were made aware of the use 
of the labels they expressed their dis- 
approval and said they could not under- 
take to defend it. As regards the labels 
used by the respondents Wilson, the 
Chancellor held that the defendants had 
not infringed the appellants' trade marks, 
but as to the trade names "Caledonia 
Water" and "Water from Caledonia 
Springs," the case of the plaintififs was 
established, and he granted an injunction 
accordingly. 

The respondents appealed, and their 
appeal was heard ultimately before Chief 
Justice Moss and Mr. Justice Maclennan 
and Mr. Justice Osier. The Chief Justice 
agreed with the Chancellor, but thought 
that the terms of the injunction should 
be varied in one respect. The two other 
learned Judges dissented (except as to the 
injunction against J. Tune <k Son), and 
the reasons for their judgment were given 
by Mr. Justice Madennan, The appeal 
was accordingly allowed, and by an order 
of December 4, 1902, the actions, save in 
respect of the injunction against the 
respondents J. Tune & Son, were dis- 
missed with costs. Hence this appeal. 

The learned counsel for the appellants 
did not lay much stress upon the alleged 
infringement of the trade marks except 
as regards the use of the word " Caledonia," 
and in their Lordships' opinion quite 
rightly. On this point, which is one of 
&ct, their Lordships agree with the con- 
current findings of the two Courts below. 
Nor do their Lordships think there is 
anything in the make-up of the respon- 
dents' goods to which the appellants can 
reasonably object. A more difficult 



question is as to the use of the word 
" Caledonia " as a trade name or as part 
of the description of the respondents' 
waters. It must be conceded that the 
respondents cannot use the word in such 
a manner as to pass off their goods for 
those of the appellants. But if they have 
not done so, they ought not to be re- 
strained by injunction from the use of the 
word. 

The first fact to be noted is that the 
goods in question are not a manuflBtctured 
article, or (in other words) the name 
which it is sought to protect is not the 
name for the appellants' make of goods, 
but, to put it most £Eivourably for the 
appellants, designates water from par- 
ticular springs belonging to them. The 
waters derive their virtues from the 
strata from which they spring, or through 
which they pass before they reach the 
surface — that is to say, from the inherent 
properties of the soil itself in that par- 
ticular locality. Another material £Ebct is 
that the words " Caledonia Springs " and 
" Caledonia Water " are said to designate 
the Duncan Spring and its waters equally 
with the appellants' three springs, although 
the former is distant two miles from the 
latter, and has no apparent connection 
with them, except that of being situate in 
the same township. It is quite true that 
the same trade name may designate the 
goods of more than one person, but it is less 
easy to infer that a geographical descrip- 
tion has acquired a secondary meaning 
when you find that it is used to designate 
the goods of two or more persons con- 
nected only by identity of geographical 
origin. And whatever force there is in 
this observation does not appear to their 
Lordships to be materially weakened by 
the hct of there being other springs in 
the township which, like the " Duncan " 
spring, are called by different names. 
Lastly, it must be observed that in the 
present case the name of the locality 
necessarily enters into and forms part of 
any real description of the respondents' 
waters, and that the words "Caledonia 
Springs" have acquired a secondary or 
perhaps tertiary meaning as the name, 
and the only name, of the locality. Their 
Lordships agree with Mr. Justice Mac- 
lennan that if the respondents' water is 
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likely to be more sought after and more 
marketable, and if the business of the 
selling it is likely to be more profitable, 
by reason of the situation of the springs 
and their nearness to the famous old 
springs, the respondents are entitled to 
the benefit of that circumstance. Indeed, 
it is impossible to see how the respon- 
dents could adequately describe a natural 
product of the soil which derives its 
excellence from the inherent properties 
of the soil in that particular locality with- 
out some reference to the place, and using 
for that purpose in some form the only 
name by which it is known. 

Their Lordships are therefore of opinion 
that the appellants have not a right to 
the exclusive use which they claim of the 
word " Caledonia " in connection with 
their waters. The Stone Ale case — 
Montgomery v. Thompson [l89l] '^ — does 
not appear to them to have any bearing 
on the present case. That was a case of 
a manufactured article, and was decided 
on the special circumst<ances of the case, 
as clearly appears from the judgments of 
Lord Watson and Lord Macnaghten. 
The Glenfield Starch case — Wotherapoon 
V. Cmrie [l872] *• — differs materially from 
the present case in the facts on which it 
was decided, for the term " Glenfield ** 
was not a necessary part of the descrip- 
tion of the manufactured article there in 
question, and there was evidence that the 
defendants' works were set up at Glen- 
field for the purpose of passing off their 
goods as those of the plaintiff. But have 
the respondents used the word " Cale- 
donia^ in such a manner as to pass off 
their water as coming from the springs 
of the appellants ? Or have they taken 
adequate care to distinguish their goods 
from those of the appellants) In con- 
sidering this question their Lordships do 
not forget the answer given by the re- 
spondent Lyall in his evidence when he 
accepted the suggestion of the plaintiffs' 
counsel that his object in taking hold of 
this water from these wells was to sell it 
as Caledonia Water. They do not, how- 
ever, attach so much importance to this 
piece of evidence as the learned Chan- 
cellor. From the way in which the sug- 

(12) 60 L. J. Ch. 767 ; [1801] A.C. 217. 
(18) 42 L. J. Ch. 180 ; L. R 5 H.L. 608. 



gestion was made and accepted, they 
think that Lyall may not have meant 
more than that he desired to sell it as 
water from Caledonia in competition with 
the plaintiffs. The respondents are not 
proved to have ever themselves sold their 
water under the description of '' Caledonia 
Water," or "Water from Caledonia 
Springs"; but what is said is that the 
use by them of the word " Caledonia " in 
any form enables the water to be sold by 
the retailer as '* Caledonia Water," and 
is therefore calculated to deceive the 
ultimate purchaser. Their Lordships 
agree with what has been frequently said 
in these cases, that even a description of 
goods which is literally true may be so 
framed as to mislead, and they bear in 
mind the cases, of which Johnston v. Orr- 
Ewing [l882] ^^ is an example, where a 
trade name or mark which would not 
mislead the dealer has been held an in- 
fringement because it was calculated to 
mislead the retail purchaser. 
•*The respondents (other than J. Tune <fe 
Son) sell their goods under the descrip- 
tion of " Natural Saline Water from the 
New " (or) " from New Springs at Cale- 
donia," and as " Beaver Brand, and they 
have a picture of a beaver on their labels 
as a trade mark. It appears to their 
Lordships that the expressions " the new 
springs " or " new springs " at once dis- 
tinguishes their water from the water 
coming from what the appellants call on 
one of their labels " the original springs," 
and no person reading the label could 
possibly believe he was buying water 
from the original springs. It is not like 
the case of manufJEU^ured goods where 
the trade name attaches to the make of a 
particular manufacturer, and the pur- 
chaser might then suppose he was buying 
a new make of the same manufacturer. 
In the present case the name is not per- 
sonal, but local, and attaches only to the 
particular springs. The learned Chan- 
cellor criticises the use of the word 
^'springs" as descriptive of the source 
from which the respondents derive their 
water ; but this seems hypercritical. The 
source is none the less a spring because it 
finds its way to the sur&ce by an artificial 
cavity, instead of a natural fissure in the 
(14) 61 L. J. Ch. 797 ; 7 App. Cas. 219. 
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soil. The learned Chancellor also criticises 
the use of the words ^*at Caledonia." 
He says there is no place called Caledonia 
simply. It is true that " Caledonia 
Springs " would have been more accurate, 
but also, probably, in the view of the 
plaintiffs, more objectionable. But whe- 
ther the words are to be taken as re- 
ferring to the township or the particular 
place, their Lordships agree with Mr. 
Justice Maclennan that the words "at 
Caledonia" are not inaccurate, and it 
was pointed out that the expression is 
used in the sheet called '' Life at the 
Springs," which is described as published 
every Saturday "at Caledonia." It is 
possible that the common use of the word 
" Caledonia " in any form may lead to 
some dishonesty on the part of the retail 
seller. But their Lordships think that, 
in the peculiar circumstances of this case, 
the respondents cannot be made re- 
sponsible for such a consequence. The 
plaintiffs sold their water as " Caledonia 
Water " at a time when they had no com- 
petitors in the sale of natural mineral 
waters £rom the place called Caledonia 
Springs ; but in giving it that name they 
ran the risk of other persons discovering 
other springs in the same locality, and 
being entitled to sell other water as 
water coming from springs in that 
locality. Their Lordships hold that the 
respondents are entitled to indicate the 
local source of the waters sold by them, 
and, so holding, they think that the 
burden cast upon the respondents of 
distinguishing their goods from those of 
the appellants has been discharged. 
"New Springs" seems at least as dis- 
tinctive as " Crystal Springs," which the 
respondents originally thought of, or 
" Beaver Spring," which was suggested 
by the counsel for the appellants. 

They will therefore humbly advise his 
Majesty that the appeal should be dis- 
mi^ed, and the appellants will pay the 
costs of it. 

Solicitors — Gadsden k Tieheme, for appel- 
lants ; Poole k, Bobinson, for respondents. 

IBeported hy J. Eyre Thompson, Stq., 
SiMrristeT*€Lt' Ztcyn, 



1903. ■) Trust and Loan Co. of 
July 27, 28. > Canada v, Gauthier and 

Nov. 3. 3 OTHERS.* 

Lovoer Cofnada — Husband and Wife — 
Separation as to Property — Mortgage of 
Wife's Property — Money Used for Hus- 
hand's Purposes — Validiiy of Mortgage — 
Civil Code of Louder Canada, arts. 177 
1208, 1210, 1211, 1265, and 1301. 

The words ^^for her husband " in article 
1301 of the CivU Code of Lower Canada, 
which invalidates any obligation binding 
her separate property ^^for her husband,* 
mean generally in any way for the hus- 
band's purposes as distinguished from those 
of the wife, and ignorance on the part of 
the obligee cannot avail him if infctct she 
bound herself for her husband. 

Appeal from a dedsion of the Court of 
King's Bench Division for the Province 
of Quebec. The facts appear in the judg- 
ment. 

A translation of the articles or parts of 
articles of the Code referred to in the judg- 
ment is as follows : 

Article 177. A wife, even when not 
common as to property, cannot give nor 
accept, alienate, nor dispose of property, 
inter vivos, nor otherwise enter into con- 
tracts or obligations, unless her husband 
becomes a party to the deed, or gives his 
consent in writing* 

Article 1265. After marriage, the mar- 
riage covenants contained in the contract 
cannot be altered, even by the donation 
of usufruct, which is abolished, nor can 
the consorts in any other manner bonfer 
benefits inter vivos upon each other, except 
in conformity with the provisions of the 
law, under which a husband may, subject 
to certain conditions and restrictions, 
insure his life for his wife and chDdren. 

Article 1208. A notarial instrument 
received before one notary aJone is au- 
thentic if signed by all the parties. 

Article 1210. An authentic writing 
makes complete proof between the parties 
to it and their heirs and legal representa- 
tives : (1) of the obligations expressed in 
it ; (2) of what is expressed in it by way 
of recital, if the recital have a direct 
reference to the obligation or to the object 

* Ooramf Lord Davey, Lord James of Here* 
ford, Lord Lindley, and Sir Arthur Wilson. 
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of the partiee in executing the instrument. 
If the recital be foreign to such obligation 
and to the object of the parties in execu- 
ting the instrument, it can serve only as 
a commencement of proof. 

Article 1211. An authentic writing 
may be contradicted and set aside as fiJse 
in whole or in part, upon an improbation 
in the manner provided in the Gode of 
Civil Procedure, and in no other manner. 

Haldane, K,C., Ka/vanagh, E.G. (of the 
Colonial Bar), and Loehnis, for the appel- 
lants. 

BiaaUUm, K.C. (of the Colonial Bar), 
was not heard. 

LoBD LiNDLEY delivered the judgment 
of their Lordships : 

The question raised by this appeal is 
whether a security given by a married 
woman on her separate property is valid 
or void under article 1301 of the Civil 
Code of Lower Canada. 

The respondent Dame Hermine Labrice 
de Kerouack is the wife of M. Corriveau, 
but she is entitled to separate property. 
Such property consists of land in the 
town and district of Iberville. M. and 
Mme. Corriveau, although duly sepa- 
rated as to property, lived together, and 
he managed her property. Considerable 
sums of money had been laid out upon it 
before 1897, and in particular some stables 
and a billiard-room had been built. Fart 
of the land had been laid out in lots for 
building purposes. 

In February, 1897, M. Corriveau ap- 
plied to the plaintiffs for a loan of 4,000 
dollars on this property. The application 
was made in the name of his wife and 
was signed by him for his wife. The 
plaintiffs allege, and they called witnesses 
to prove, that M. Corriveau stated that 
the money was wanted for improvements 
on the property. He denies that he made 
any such statement, and his wife denies 
that she wanted money for any such pur- 
pose. She says she borrowed the money 
to enable him to pay his debts, and never 
understood that it was borrowed for any 
other purpose. She understands English 
very imperfectly, and never heard it 
stated that tiie money was wanted for 
imnroyements. 



On March 11, 1897, M. and Mme. 
Corriveau went to a notcuys office, and 
she then executed a formal mortgage 
(hypothec) of her property for 4,000 
dollars advanced to her. This mortgage 
was in proper form : it was made before a 
notary and was duly signed and attested. 
It was made by Madame with the autho- 
rity of her husband, and he signed it as 
required by section 177 of the Code. It 
was also duly registered. The 4,000 dollars 
were paid to Mme. Corriveau by the 
plaintifl^ by a cheque drawn on the Bank 
of Montreal and made payable to her 
order. The cheque was given to her, she 
indorsed it and gave it to her husband, 
who paid it into the Bank of Quebec to 
the credit of his account there, and he 
drew upon this account by cheques signed 
by himself in the ordinary way. Mme. 
Corriveau had no banking account herself, 
and it is plain that, although she had the 
cheque, she did not have the money or 
the benefit of it, unless she got it after- 
wards from her husband, of which there 
id no proof. 

The loan was entered in the plaintiffs' 
bobks as a loan to her. As interest on it 
became due she was regularly debited in 
these books with it ; and she was credited 
in them with payment of the interest. 
But the interest was, in fiEU^, paid by her 
husband by his own cheques, and receipts 
made out to her were sent to him by the 
plaintiffs. She never saw these books or 
entries. She left all her business matters 
to her husband. 

Attempts were made by the plaintiffs 
to shew that the loan was really for the 
wife, and that the money lent was laid 
out on her property. But all these 
attempts failed. M. Corriveau's evidence 
was objected to as inadmissible ; but their 
Lordships are of opinion that the learned 
Judge of first instance did not do wrong 
in admitting it under article 314 of the 
Code of Civil Procedure, and they accept 
it as admissible for what it is worth. 
But M. Corriveau cannot be regarded as 
a trustworthy witness, and hus wife is 
clearly interested in defeating the plain- 
tifis. But, without relying on M. Corri- 
veau's evidence, the entries in his pass- 
book appear to their Lordships as very 
significant. The 4,000 dollars appear to 
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his credit in the books of the Quebec 
Bank on March 13, 1897 ; on the same 
day he drew out 2,000 dollars, and on 
March 16 he drew out another 2,000 
dollars. On this same March 16 he is 
credited in another bonk, the Merchants' 
Bank of Hali&z, with 2,000 dollars, and 
he drew this out by degrees during the 
month. By the end of March the whole 
of this money had disappeared. He said 
it went to pay his debts, but he produced 
no cheques, receipts, or other documents 
to corroborate his statement. Mme. 
Corriveau, in answer to a question from 
the Court, said that all improvements on 
her property, made before she signed the 
mortgage, had been paid for, and that 
money was not wanted for them. But 
she admitted that her property had in- 
creased in value since the date of the 
mortgage, and she could give no satis- 
£su3tory explanation of this increase. That 
the property was attended to and kept in 
decent order, and to some extent cleared 
from stones, by persons employed by M. 
Corriveau, seems to their Lordships 
established by the evidence; and possibly 
some of the money borrowed may have 
been spent in this way upon the pro- 
perty. But the amount, if any, so spent 
cannot be ascertained ; and it appears to 
their Lordships that it cannot have been 
large enough to be worth considering. 
On this head the evidence of Mr. Byder, 
the valuer, is important. He says the 
improvements were complete when he 
valued the property. 

The case came, in the first instance, 
before Mr. Justice Doherty, who came 
to the conclusion that the mortgage 
was given by Mme. Corriveau for the 
benefit of her husband, and he declared 
the mortgage invalid accordingly. From 
this decision the plaintiff appealed to the 
Court of King's Bench. The members 
of that Court, by a majority of three to 
two, agreed with Mr. Justice Doherty, 
and dismissed the appeal. The two dis- 
sentient Judges did not believe M. Corri- 
veau's evidence, nor that of his wife, and 
were of opinion that the mortgage-deed 
and receipt by Mme. Corriveau of the 
cheque for the amount borrowed were 
enough to establish the plaintiffs' case in 
the absence of satisfactory proof that she 



did not in feust get the benefit of the 
money. 

From this decision the plaintiffs have 
appealed to his Majesty in Council ; and 
their Lordships have now to determine 
the inferences to be drawn from the evi- 
dence and the legal effect of such in- 
ferences. 

The law applicable to the case is con- 
tained in article 1301 of the Civil Code 
of Lower Canada, which in English runs 
thus : " A wife cannot bind herself either 
with or for her husband, otherwise than 
as being common as to property; any 
such obligation contracted by her in any 
other quality is void and of no effect." 

The expression '^ in any other quality " 
is explained by turning to the French 
version; in that version the words 
(< otherwise than as being common as to 
property'' are rendered "qu'en quality 
de commune." There is no question here 
as to common property. The property 
dealt with was the wife's separate pro- 
perty, and this she can dispose of with 
the concurrence of her husband — see 
article 177 of the Code. But after 
marriage neither husband nor wife can 
dispose of their respective properties for 
the benefit of the other except in a few 
specified cases which may be disregarded 
on the present occasion — see article 1265. 

The language of article 1301 renders it 
necessary to distinguish between obliga- 
gations of a wife for her husband and 
other obligations contracted by her. The 
object of the article is evidently to protect 
her against her husband and against her- 
self. Except in dealing with their common 
property, she is not to bind herself with 
him — ^that is, she is not to join him in 
any obh'gation which affects him. But she 
clearly does not infringe article 1301 by 
simply disposing of her own property with 
his concurrence under article 177. If this 
is done for her own benefit, the disposition 
is good. If, however, she disposes of it 
for her husband, she immediately fiedlB 
within article 1301 (6 MignauU^ ''Droit 
Civil Canadien," 186 and 190, and 1 Sharp, 
678). What, then, is meant by " for him " ? 
Does it mean jointly with him or as his 
surety and nothing more ? or does it mean 
for him generally — that is, in any way for 
his benefit t^' Again, is the knowledge, or 
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rather want of knowledge, of her obligee 
(cricmoier) important t If a person deals 
with her bona fide and without knowing 
that she is binding herself for her husband, 
is her obligation nevertheless null and 
void, if it turns out to have been for her 
husband in fact ? Must a person lending 
money to a married woman on her separate 
property run the risk of losing his money 
unless he takes care to ascertain that it 
is not borrowed for her husband) The 
answers to be given to these and other 
questions all depend on the true meaning 
and legal effect of article 1301 and on the 
meaning to be attributed to the expression 
" for her husband." ' 

Their Lordships are not surprised to 
find that article 1301 has given rise to 
much difference of judicial opinion. It is 
not necessary to comment on the numerous 
decisions on this article. They cannot all 
be reconciled with each other. But their 
Lordships gather from the decisions re- 
ferred to in the argument and in the 
published commentaries on the Code OivU 
that the words "for her husband" are 
now judicially held to mean generally in 
any way for his purposes as distinguished 
from those of his wife ; and that ignorance 
on the part of her obligee (ericmcier) 
cannot avail him, if it is proved that she 
in fietct bound herself for her husband 
(6 MignoMUy 189 and 191). These con- 
clusions are, in their Lordiships' opinion, 
sound, and in accordance with the language 
of article 1301 and with its evident object. 

It is seldom necessary to consider on 
whom the burden of proof lies when the 
evidence is complete; but it appears to 
their Lordships that article 1301 would 
have little or no effect in practice if the 
burden was on the wife to prove that she 
was acting for her husband. The modem 
decisions in Canada shew (and their Lord- 
ships think correctly) that the lender must 
prove that she was acting not for her 
husband's benefit, but for herself (6 Mig- 
fwmU^ 191). If this is proved, the sub- 
sequent application by her of money she 
may have borrowed will not invalidate the 
security she may have given for it. But 
if, as soon as she gets the money, she gives 
it to her husband, or applies it for his 
benefit, it is difficult to come to the con- 
clusion that she in truth borrowed it for 
herself. 



Article 1301 dearlv goes further than 
the law which prevailed in Lower Canada 
before the Code was framed; but their 
Lordships cannot accede to the argument 
that the language used and deliberately 
adopted in the Code must be narrowed 
and held to have no greater effect than 
the previous law for which it has been 
substituted. 

The law then being as above stated, and 
the fietcts being as ali^ady set forth, their 
Lordships are unable to differ from the 
decision appealed from. Taking the whole 
of the evidence, their Lordships cannot 
avoid coming to the conclusion that the 
security in question was in fact given 
by Mme. Corriveau for her husband, 
although the plaintiffs did not know it. 
Such being the case, the security is void. 

Mr. Haldane contended that so long as 
the notarial act was not set aside upon an 
improbation, evidence to contradict it 
was inadmissible; and he referred to 
articles 1208, 1210, and 1211 of the 
Code in support of this contention. But 
the notarial act in this case does not say 
for whom the money was borrowed : it 
merely says that the money was lent, paid, 
and advanced to the wife, which was per- 
fectly true. The effect of a notarial act 
has been much discussed in Lower Canada 
—see CoaaeUe v. Vina [i898] *— and 
although it seems settled that a notarial 
act is conclusive proof that the &cts stated 
in it were stated to the notary and were 
accepted by him to be true, it does not 
appear settled that the truth of those 
fkcts cannot be controverted except in 
an improbation proceeding. However 
this may be, and assuming that the 
notarial act in this case should be 
accepted as complete proof of what is 
stated in it, their Lordships do not 
think it follows that it should be 
accepted as complete proof of anything 
else; and they decline to accept it as 
complete proof of what might be naturally 
inferred from it if no farther evidence 
were forthcoming. 

Another point raised by Mr. Haldane 
was that, assuming article 1301 to apply, 
it only affected the debt contracted bv 
Mme. Corriveau, and not the disposi- 
tion of her property, and he contended 
that the plaintiffe could at all eventfi hold 
(1) Quebec L. B. 7 Q.B. 512. 
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the property hypothecated hy her until 
they were repaid their advance with 
intereet. If their Lordships were dealing 
with an English mortgage which the 
mortgagor could not get hack from his 
mortgagee without the assistance of a 
Court of equity, this contention would 
deserve attention. But the Canadian law 
of hypothec is totally different from the 
English law of mortgage, and if there is 
no deht there is no hypothec — see 
article 2017. Moreover, article 1301 
avoids the whole obligation, and this 
word covers the hypothecation. 

Their Lordships will therefore humbly 
advise his Majesty to dismiss this appeal, 
and the appellants must pay the costs of it. 



Solicitors — Wilde, Moore ic Wigston, for appel- 
lants ; Blake Sc Redden, for respondents. 

IReported hy J, Eyre ThompsoHt Esq., 
JBaTrigtcT-dt- Law, 



1903 ( COMMISSIONEBS OF StAMP 

V <i Of* S Duties op New South 
JNov. 6, ^0. ^ ^^^ ^ Stephen.* 

New South Wales — Probate Duty- 
Special Power of AppoirUmeni by WUl — 
Stamp Duties Act {No. 27 of 1898), a. 49, 
mb-e. 2. 

Probate duty is not, under the Stamp 
Duties Act of New South WaleSy paycMeon 
property appointed in (xercise of a special 
testamentary power, such property not 
forming part of the testator's estate or 
being liable to his debts. 

Appeal from a decision of the Supreme 
Court of New South Wales. 

The fietcts are stated in the judgment of 
the Board. 

Asquith, K,0., and Vaughan Hawkins^ 
for the appellant. 

H, TerreU, K.C., and M. C. Stephen, for 
the respondent. 

* Coram, Lord Hacnaghten, Lord Lindley, 
Sir Andrew Sooble, Sir Arthur Wilson, and Sir 
John Bonser. 

Vol. 73.— P.O. 



Lord Lindlet delivered the judgment 
of their Lordships : 

The question to be determined on this 
appeal is whether probate duty is payable 
in New South Wales in respect of pro- 
perty appointed by will, under a special 
power to appoint amongst a limited class 
of persons. 

The facts are stated in a Special Case, 
and are shortly as follows : 

In 1842 a settlement was made on the 
marriage of Mr. and Mrs. O'Connell ; and 
property belonging to the lady was vested 
in trustees upon trust (as regards the 
property now in question) for her for life 
for her separate use, and afcer her death 
upon trust for the children of the mar- 
riage as she should by will appoint, and in 
de&ult of appointment for them in equal 
shares. 

There were children of the marriage. 
Mrs. O'Connell died on December 2, 
1901, leaving a will by which she dis- 
posed of property as to which no question 
arises, and appointed the property, settled 
as above mentioned, amongst her children 
in certain proportions. She appointed 
the respondent A. C. Stephen her execu- 
tor. The value of the property so ap- 
pointed was 25,543/., and the question is 
whether, under the Stamp Duties Acts 
of New South Wales, her executor had to 
pay duty on this sum, in order to obtain 
probate of her will. The Commissioner 
of Stamp Duties insisted on payment of 
duty on this sum ; and the executor paid 
it, but required a Case to be stated for 
the decision of the Supreme Court upon 
the question whether the Commissioner 
was right in his assessment and in 
requiring this duty to be paid by the 
executor. The Supreme Court decided 
this question in favour of the executor, 
and hence this appeal. 

Before examining the Stamp Duties 
Acts applicable to the case, it will conduce 
to clearness if a few preliminary general 
observations are made and borne in 
mind. 

The distinction between a person's own 
property and property which is not his 
own, but which he can dispose of by will 
in any way he pleases by virtue of a 
ppwer conferred upon him, is well estab- 
lished. Such last-mentioned property is 
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not his own in any proper sense; and 
even if he executes the power by his will 
no probate duty is payable upon that 
property unless such duty is made payable 
by a statute so worded as clearly to 
comprehend it. A statute imposing 
duty on a testator's property generally 
is not sufficient for this purpose. This 
was finally settled in Drake v. AU,- 
Gen, [1843],^ affirming FlaU v. Eotith 

[1840].^ 

But it has long been settled that pro- 
perty appointed by will under a general 
power of appointment is subject to the 
payment of the appointor's debts — Bet/fue 
V. LawUy [l903] ' ; and if such property 
is personal property it is equitable assets 
of the testator, which his executor can 
claim for distribution in the proper order 
— see HoshifCa TrustSj In re [l877].'' and 
Latoley, In re; Zaiser v. Lamey [1902].* 
. Notwithstanding, therefore, the differ- 
ence between a person's own property 
and property which he can dispose of 
as he pleases, and does dispose of, 
although it is not his own, the distinc- 
tion is one which the Legislature can 
hardly be expected to recognise when 
imposing probate or other duties payable 
on the death of a person who has exercised 
his power of disposition. Accordingly, 
modem Acts imposing such duties are 
almost always, if not always, so framed as 
to include both classes of property ; and 
this is reasonable and just. 

But a special power to appoint pro- 
perty amongst a limited class of persons 
is so entirely different in its scope and 
operation from a general power of dis- 
position, that mere general language in a 
probate duty statute applicable to the 
property of deceased persons and to pro- 
perty subject to a general power of 
appointment cannot reasonably be sup- 
posed to be meant to extend to property 
subject to a special power only. If it is 
intended to include such property and to 
compel the executor of the appointor to 
pay duty on property with which the 

(1) 10 CI. & F. 257. 

(2) 10 L. J. Ex. 106 ; 6 M. & W. 766. 

(3) 72 L. J. Ch. 781 ; [1903] A.C. 411. 

(4) 46 L. J. Ch. 817 ; 6 Ch. D. 281. 

(6) 71 L. J. Ch. 896, 899; [1902] 2 Ch. 799, 
807. 



executor has no concern and which 
he has no right to collect, it is only 
reasonable to suppose that such intention 
will be clearly expressed, and be accom- 
panied by provisions for practically carry- 
ing it out without injustice. 

Passing now to the statute applicable 
to the case — namely, Act No. 27 of 1898, 
consolidating the laws relating to stamp 
duties — ^the statute will be seen to be 
divided into parts. Part I. is headed 
'^ Preliminary, and contains a definition 
clause (section 3) and an enacting clause 
(section 4) imposing the duties mentioned 
in the Second and Third Schedules, sub- 
ject to the exemptions contained therein. 
Part II. and schedule 2 relate to duties 
on deeds and instruments inter vivos, but 
not to wills. Part III. and schedule 3 
relate to " Duties on estates of deceased 
persons." This expression is not of itself 
sufficient to extend to property over which 
a deceased person had even a general 
power of appointment. Section 49, sub- 
section 1, is confined to duties payable on 
the property of deceased persons, and U 
not applicable to the property in question 
in this case. Then comes clause (2), which 
is much wider, and clearly covers property 
over which the deceased had a general 
power of appointment by deed or will. 
The clause' runs thus : 

" Duties to be levied, collected, and paid 
according to the duties mentioned in the 
said Third Schedule shall also be charged 
and chargeable upon and in respect of — 

'' (A) All estate, whether real or per- 
sonal — 

"(a) Which any person, dying after 
the twenty-second day of May, one 
thousand eight hundred and ninety-four, 
has disposed of, whether before or after 
that date, by will or by settlement con- 
taining any trust in respect of that estate 
to take effect after his death, under any 
authority enabling that person to dispose 
of the same by will or deed, as the case 
may be." 

The Third Schedule to the Act is as 
follows : 

«* Third Schedule. 
" DuticM on the Eitatet cf Deeeoiul Pertom. 
"Pabt I. 

" 1. On the probate or letters of admi- 
nistration to be granted in respect of any 



Digitized by 



Google 



I 



Vou 73.] 



PRIVY COUNCIL CASES. 



11 



Ck)llMI8SI0MERS OF StAMP DUTIES OF K'SW SoiTTH WaLSS V. STEPHEN. 

estate real and personal of deceased 
persons. 

*' Where the value of such estate is 
under/' ifec. 

Then follow the rates. 



" Pabt II. 

" 2. Settlement of property taking effect 
after death of settlor — same duties as 
under Part I." 

Their Lordships are of opinion that the 
foregoing language would be wide enough 
to cover property over which a deceased 
person had only a special power of appoint- 
ment, if there was any indication of an 
intention to include such property; for 
such a power is to some extent and in 
some sense a power of disposition, although 
within narrow limits. But the language 
itself is much more appropriate to general 
powers of disposition than to special 
powers of selection or distribution amongst 
a particular class, and the words cannot, 
in their Lordships' opinion, be extended 
80 as to include the latter class of powers 
without some plainer indication of inten- 
tion to include them. No such indication 
is to be found. On the other hand, there 
are indications, and strong indications, to 
shew that such a result could not have 
been intended. 

There is no clause to the effect that 
such property shall be deemed to form 
part of the deceased's estate (as in sec- 
tion 52) ; and there is no resemblance 
between property appointed under a 
special testamentary power, and those 
properties which once belonged to the 
deceased and which are made chargeable 
nnder the later clauses of section 49 and 
under section 52. But what is very 
significant is the exemption in the second 
schedule of appointments by deed in 
exercise of powers contained in deeds or 
wUls duly stamped. If the settlement of 
1842 had conferred on the testatrix a 
special power to appoint by deed or will, 
and she had appointed by deed, that ap- 
pointment woidd have been exempt from 
duty ; and yet if section 49, sub-section 2 
A (a), is construed as the appellant con- 
tends, the appointment by will is charge- 
aUe with duty. A construction which 
produces this result should not be adopted 



in the absence of language so clear that 
its meaning cannot be mistaken. 

Again, if this duty is probate duty 
payable by the executor, it is to be 
deemed to be a debt of the testatrix pay- 
able out of her personal estate (section 56), 
and probate is not to issue until the duty 
is paid by the executor (section 57). This 
machinery is adapted to property of a 
deceased person and to property over 
which he has a general power of appoint- 
ment exercised by his will; but it is 
obviously inapplicable to the present 
case. 

Their Lordships have therefore como 
to the conclusion that section 49, sub- 
section 2 A (a) of the Stamp Duties Act, 
1898, does not apply to property over 
which a deceased person has only a special, 
as distinguished from a general, power of 
appointment by will. 

They will therefore humbly advise his 
Majesty to dismiss the appeal, and the 
appellant must pay the costs of it. 



Solicitors— G. M. Light, for appellant ; 
O. Slade, for respondent. 

[Reported hy J. Eyre Thompton^ E*fl'% 
BarrUter-at-Law. 



1903. ") Att.-Gen. op British 
Nov. 3, 25. 3 Columbia v, Ostbum.* 

British Columbia — Income Tax — Pay- 
ment by Reaulte — Asseatment Aet^ 1897, 
c. 179, M. 32, 78, arwi 79. 

Under the Asaeeement Act, 1897, income 
tax ie chargeable on sums exceeding one 
thousand dollars in respect of aU profits 
and gains derived from personal exertions, 
whether such profits and gains are fixed or 
fluctuating, certain or precarious; the 
returns to be made under section 32 (c), 
being on *' income^ whether derivable/rom 
salary or otherwise.^* 

Appeal from an order of the Supreme 
Court of British Columbia dated June 25, 

* Coram, Lord Macnaghten, Lord Lindley, 
Sir Andrew Scoble, Sir Arthur Wilson, and Sir 
John Bonser. 
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1902. The flEusts are given in the judg- 
ment. 

Etissdl, K,G., and W. Wills, for the 
appellant. — The tax is levied on every 
form of income, whether it be uncertain 
and fluctuating, or in the nature of salary. 
The cases relied upon below of HuttoUy 
In re; BenweUj ex parte [l884],^ and 
Jones, In re; Lloyd, ex parte [l89l],^ 
were cases under the Bankruptcy Act, 
where it was sought to set aside part of 
the bankrupt's earnings for the benefit of 
the creditors, and have no application to 
income tax. The Act expressly includes 
income other than salary. 

There was no appearance for the re- 
spondents. 

. Lord Macnaqhtkn delivered the judg- 
ment of their Lordships : 

This appeal turns on the meaning of the 
expression " income " in the Assessment 
Act, c. 179 of the Revised Statutes of 
British Columbia, 1897. The Act con- 
tains no definition of the word. But it 
explains " personal property " as compre- 
hendiug, among other things, ^^all 
income," and it declares that ''all land 
and personal property and income in the 
Province shall be liable to taxation,'' 
subject to certain exemptions, including 
the exemption of " the income of every 
person up to one thousand dollars." 

The question was raised at the instance 
of certain locomotive engineers in the 
employment of the Canadian-Pacific 
Railway. Railway servants in that class 
are, it seems, not paid by wages or by 
salary, but according to a mileage rate on 
the number of miles they run their 
engines. It was contended on their 
behalf that the amount of their annual 
remuneration under this arrangement in 
excess of the statutory limit of one thou- 
sand dollars was not "income" within 
the meaning of that word in the Assess- 
ment Act. The point was referred by 
the Lieutenant-Governor of the Province 
under the Supreme Court Act to a Judge 
of the Supreme Court for hearing and con- 
sideration. Mr. Justice Irving, before 

(1) 64 L. J. Q.B. fiS; 14 Q.B. D. 301. 

(2) 60 L. J. Q.B. 751 ; [1891] 2 Q.B. 231. 



whom the matter came in the first 
instance, decided in favour of the Crown, 
but on appeal his decision was reversed 
by the unanimous judgment of the Full 
Court. 

The question has been set at rest for 
the future by an amending Act, passed in 
1901, which explains the expression "in- 
come " in terms sufScient to negative the 
effect of the decision of the Full Court. 
But, owing to the confusion said to have 
been created by that decision in the mean- 
time, it seemed right to this Board to 
advise his Majesty to grant special leave 
to appeal on terms reserving to their 
Lordships power to provide for the costs 
of the respondent. The respondent, how- 
ever, has not appeared to support the 
decision appealed from. 

Their Lordships are of opinion that 
there is no ground for cutting down the 
plain and ordinary meaning of the word 
" income." In their view the expression 
was intended to include, and does include, 
all gains and profits derived from personal 
exertions, whether such gains and profits 
are fixed or fluctuating, certain or pre- 
carious, whatever may be the principle or 
basis of calculation. 

The learned Judges of the Full Court 
seem to have held that nothing was to be 
regarded as " income " for the purpose of 
taxation but what was actually '* received, 
gained, or earned." " It is quite possible," 
said Mr. Justice Drake, who gave the 
leading judgment, 'Hhat an income tax 
could be imposed upon personal earnings 
which have been received, but in my 
opinion," he added, '* it cannot be imposed 
on unascertained earnings in the nature 
of wages, because it is not income until it 
is earned." But then the scheme of the 
Assessment Act and of every other income 
tax Act with which their Lordships are 
familiar, is to provide for the collection of 
a tax on the basis of the gains and profits 
of an earlier period. The scheme is plain 
enough. The Province is to be divided 
into districts. For each district an assessor 
is to be appointed. The duty of the 
assessor is to make up the assessment roll 
in each year. Everybody, when required, 
is to furnish returns of his property or 
income liable to be assessed; as regards 
income, the expression in the section 
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relating to returns (section 32 (c)) is 
«< income whether derivable from salary or 
otherwise" — ^an expression which seems 
to comprehend every possible source of 
income. Then every assessor is to begin 
to make up his roll in each year not later 
than July 10, and to complete it on or 
before November 1 ; and lastly, the Act 
provides that "in each year the taxes shall 
foe deemed to be due and collected under 
the roll revised during the previous year '* 
{section 78), and that '*the taxes assessed, 
levied, and collected under the Act shall 
be deemed to be due and payable on the 
second day of January in each year " (sec- 
tion 79). 

The conclusion at which their Lord- 
ships have arrived is— First, that the 
language of the section in the Assessment 
Act imposing a tax on income is clear and 
unambiguous; and secondly, that no 
ambiguity is introduced by the language 
of the section relating to returns. Their 
Lordships desire to add that in construing 
this Act no assistance, in their opinion, is 
to be obtained from decisions or dicta 
turning on expressions found in the 
English Bankruptcy Act. The language 
is not the same, and the scope of the 
enactment is widely different. 

Their Lordships will therefore humbly 
advise his Majesty that the appeal ought 
to be allowed, the order of the Full Court 
discharged, and the questions submitted to 
the Full Court answered in accordance 
with the opinion of Mr. Justice Irving. 

Their Lordships make no order as to 



Solicitors — Qard, Rook ic Winterbotham, for 
appellant. 
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z' Att.-Gen. op the Cape of Good 
1903. J Hope v. Van Reenen. 

Dec. 9. 1 Same v. Smit.* 

C {Ex parts Appeals.) 

Martial Law — Resident Magistrate 
Acting as Administrator of Martial Law 
— Record — Application to Review in Civil 
Court. 

There is no jurisdiction in a dvil Court 
to review a sentence or judgment of a 
Court of martial law, A martial law 
Court is not a Court of record^ and the 
administrator, even though he happen to 
be also a dvU magistrate, and describe 
himself in a memorandum as acting in 
the double capacity, must be taken to have 
acted solely in the administration of 
martial law. 

Ex parte appeals, by special leave, by 
the Government of the Cape of Good 
Hope from judgments of the Supreme 
Court of that Colony of July 12 and 
August 28, 1902, whereby it was ordered 
that the conviction of the respondents 
for contravention of certain Martial Law 
Regulations should be quashed and the 
sentences set aside. 

The appeals were heard together. It 
was stated on behalf of the Cape Govern- 
ment that Mr. Bailey van Reenen, the 
respondent, in April, 1902, was charged 
with contravening regulation 5 (A and B), 
Martial Law Regulations, and regula- 
tion 25 (11), Martial Law Regulations, 
in that upon or about March 28, 1902, 
at Malmesbury, he wrongfully and un- 
lawfully — first, moved to and fro in the 
district of Malmesbury without a proper 
permit, and secondly, removed two mules 
from the district of Malmesbury without 
a proper permit, as required by the regu- 
lations. The respondent was sentenced 
on the first count to fourteen days' im- 
prisonment with hard labour, and on the 
second to a fine of 50Z. or three months' 
imprisonment with hard labour, the sen- 
tence to take effect on expiration of the 
former sentence. Those sentences were 
subsequently reviewed by the military 

* Coram, The Lord Chancellor (Earl of Hala- 
bury), Lord Macnaghten, Lord Davey, Lo~d 
Lindley, and Sir Arthur Wilson. 
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authorities, the conviction on the first 
count being quashed and the respondent 
released upon payment of the fine of 501. 
The charges were heard before Mr. 
Broers, resident magistrate for the di8> 
trict of Malmesbury, who, under the 
regulations, was deputy-administrator of 
martial law for the district. Mr. Broers 
had declared upon oath that the re- 
spondent was tried before him in his 
capacity as deputy-administrator of 
martial law. Mr. Broers heard the 
charges in the Court at Malmesbury, and 
noted the charges, judgment, and sen- 
tence upon a piece of paper purporting 
to be the form generally used in the 
hearing of charges under the ordinary 
jurisdiction of a resident magistrate. 
There appeared to be conflict of evi- 
dence whether the paper was headed 
" Martial Law " above the words *• Ordi- 
nary Jurisdiction " printed on the paper, 
and whether a number and date were 
fully inserted. The paper contained the 
words, " In the Court of Resident Magis- 
trate and D.A.M.L. for the district of 
Malmesbury, holden at Malmeebury,'' and 
was signed " C. W. Broers, Acting Resi- 
dent Magistrate and D.A.M.L.," signify- 
ing Deputy Administrator of Martial 
Law. The respondent was aware that he 
was tried for contravening martial law 
regulations. Objection was at first only 
taken on his behalf to the sentences on 
the ground that the magistrate '^ex- 
ceeded the jurisdiction prescribed by the 
martial law regulations under which he 
was tried." The paper was the property 
of the military authorities, and not a 
record of a civil Court, and was produced 
by the permission and sanction of those 
authorities. 

On June 21, 1902, a summons for 
review was issued by the Supreme Court. 
It cited Mr. Broers, in his capacity as 
acting resident magistrate of the district 
of Malmesbury, and also the Attorney- 
General of the colony, under the 190th 
Rule of Court, to appear before the Jus- 
tices of the Supreme Court. On July 12, 
1902, the Court granted the application, 
and ordered the conviction to be quashed 
and the sentence to be set aside. Chief 
Justice De Yilliers, in the course of his 
judgment, said under the administration 



of martial law the different magistrateB 
were appointed deputy-administrators; 
and in so far as they acted or purporteel 
to act in that capacity the Court had no 
jurisdiction to review or set aside their 
proceedings. He went on to say : ^' In 
an affidavit made by Mr. Broers mor» 
than three months after the trial he alleges 
that he acted in his capacity as deputy 
administrator, but he does not state that 
this was the sole capacity in which he 
acted, nor could he well have so stated in 
the face of the fact that, according to the 
record, the trial took place ' in the Court 
of the resident magistrate and deputy 
administrator of martial law.' S . . 
before C. W. Broers, Esq., resident magis- 
trate for the said district.' If the omis^ 
sion to expunge the words 'resident 
magistrate ' was a purely accidental cir- 
cumstance, it is difficult to understand 
why the two capacities were conjoined by 
the word * and.' At all events, it is on 
record that the applicant has been crimi- 
nally convicted in the Court of the resi- 
dent magistrate of Malmesbury under his 
'ordinary jurisdiction,' and until ihat» 
conviction so far as it purports to have 
been in a colonial Court is set aside or 
corrected by this Court it will carry with 
it the disabilities and liability to aggra- 
vated punishment which the law of this 
colony imposes on persons who have been 
convicted of criminal offences. For in- 
stance, under 42nd section of Act 20 of 
1856 a person convicted of a trifling 
criminal offence may be sentenced to 
receive lashes if he had within two yeara 
previously been convicted of any crime 
or offence. But quite independently of 
any such disadvantages arising from the 
existence of previousconvictions, the appli- 
cant is, in my opinion, entitled to have it 
placed beyond doubt that he has not been 
convicted of any criminal offence recog- 
nised as such by the law of this colony. 
Among the grounds on which it is com- 
petent to bring the proceedings of the 
inferior Courts under review are incom- 
petency of the Court in respect of the 
cause, including all excess of jurisdiction 
and gross irregularity of thu proceedings.. 
It is not deni^ that if in the present case 
the resident magistrate had acted in bi» 
sole capacity as such magistrate, this Court 
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would have been bound to set aaide the 
proceedings on the ground of incompe- 
tency as well as irregularity. If he had 
acted in his sole capacity as administrator 
of martial law this Court would have 
declined to interfere. But the record 
«hows that he acted in a double capacity, 
and, in 80 far as he has acted as resident 
neagistrate, the proceedings must be set 
aside. The summons does not ask for an 
imterference with the judgment of the 
magistrate in so far as he acted or pur- 
ported to act as deputy administrator, but 
confines itself to the proceedings in the 
Court of resident magistrate, and the 
application must therefore be granted." 

In the case of the respondent Mr. 
Nicolnas Smit, it appeared that he was 
charged with contravening regulation 10, 
Part II. (a) Martial Law Regulations, in 
that in or about March and December, 
1901, and at or near Malmesbury, he 
wrongfully and unlawfully made use of 
seditious language by raising or fomenting 
disaffection among his Majesty's subjects. 
Ue pleaded *^ Not Guilty," but was found 
guilty and sentenced to a fine of 20Z., or 
in default one month's imprisonment with 
hard labour. The charge was heard 
before Mr. Broers, resident magistrate, in 
his capacity^ as deputy -administrator of 
martial law, in the Court at Malmesbury, 
and he noted the charge, judgment, and 
sentence upon a piece of paper purporting 
to be the form generally used in the 
hearing of charges under the ordinary 
jurisdiction of a resident magistrate. The 
form contained the words ** Ordinary 
Jurisdiction," and appeared to have 
formerly contained the words " In the 
Court of the Resident Magistrate." Such 
words were deleted, and in other cases the 
words '* D. A.M.L." were inserted by order 
of the military authorities upon the papers 
or records of cases subsequent to the order 
of the Supreme Court in the case of Bex 
V, Van Reenen* The paper or record and 
4ill other papers or records of cases for con- 
travening martial law regulations in the 
office of the Court at Mialmesbury were 
the property of the military authorities, 
«ad were sent prior to August 4, 1902, to 
the deputy-assistant adjutant-general, 
western sub-district, Yictcria West, 



under instructions received from the mili- 
tary authorities. 

Mr. Smit appealed against the convic- 
tion, and the Supreme Court of the Cape 
of Good Hope ordered it to be quashed 
and the sentence set aside. Chief Justice 
De Yilliers, in the course of his judgment, 
pointed out that the deletion of the words 
" the resident magistrate " and the inser- 
tion of " D.A.M.L." were made in the 
record of the case by order of the Ad- 
ministrator of Martial Law seven days 
after the decision in Van Reenen'a Oase^ 
and the question arose whether that 
supposed rectification of the record was 
sufficient to remove from Mr. Smit any 
stigma or legal disadvantage arising out 
of his conviction in a Colonial Court. The 
trial took place in the Court of the resi- 
dent magistrate under its *' ordinary juris- 
diction," and the magistrate himself had 
no power afber conviction to alter the 
record. But, whatever power the magis- 
trate might have had, the administrator 
of martial law certainly could not, by his 
interposition, correct the proceedings so 
far as they purported to have taken place 
in the Court of the resident magistrate. 
The Supreme Court was the only tribunal 
that could make the correction, and the 
most effectual way of doing so was to set 
aside the proceedings in the magistrate's 
Court, which they accordingly did. The 
Chief Justice, after alluding to the Act of 
Indemnity, which had been passed, con- 
cluded by saying : " The sole effect of the 
orders of the Supreme Court is to remove 
from the applicants (Van Reenen and 
Smit) any disrepute, disability, or other 
disadvantage that might arise out of the 
fieu^t of their conviction before a tribunal 
which purported, at the time of the trial, 
to be a Court of ordinary criminal juris- 
diction." In both cases Mr. Justice 
Maasdorp concurred with the opinion of 
the Chief Justice. 

Haldanej K,C,y and AtkwUhj for the 
appellants. — The resident magistrate 
in both cases acted solely in his capacity 
as deputy* administrator of martial law, 
and the decisions were those of a military 
and not of a civil Court, and the Supreme 
Court had no jurisdiction of review or 
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appeal. A military tribunal is not a 
Court of record, and the memoranda on 
official paper, however convenient, were 
not records any more than a newspaper 
report would have been a record. There 
is no appeal from a judgment or order 
made under martial law or in a military 
Court. 

The Lord Chancellor (Earl of Hals- 
burt) delivered the judgment of their 
Lordships : 

These are appeals from two orders of 
the Supreme Court of the Colony of the 
Cape of Good Hope by which two con- 
victions made under martial law were 
ordered to be quashed, and the sentences 
set aside. 

Their Lordships are of opinion that an 
error has been committed. The two con- 
victions in question appear to have taken 
place before a Mr. Broers, who, besides 
being the deputy-administrator of martial 
law, was also a resident magistrate. Now 
what has been called over and over again 
in the course of these proceedings a 
"record" was nothing but a written 
memorandum of what the charge against 
the respondents was, the charge being in 
each case, on the £Eice of it, one of contra- 
vening certain regulations of martial law. 
The learned Chief Justice appears to have 
been under the apprehension that if that 
memorandum were allowed to stand in 
the form in which it was drawn up — the 
printed forms of the magistrate's Court 
having been used, the words ** Ordinary 
Jurisdiction " and " In the Court of Resi- 
dent Magistrate" were by mistake left 
standing in the memorandum — the persons 
who purported to be so convicted might 
afterwards be subject to some disability or 
disrepute, or some penal consequences by 
reason of the form in which the convic- 
tions were drawn up ; and he appears to 
have been under the idea that, because 
this memorandum was a record, and 
because those irregular words were not 
deleted from it, some evil consequences 
might arise to the persons charged. It is 
only &ir to the Chief Justice to say that 
he pointed out, in very distinct terms, 
that the Supreme Court had ro jurisdic- 
tion to deal with, or to affect, the judg- 
ments of martial law Courts. He says so 



in terms, both in his original judgment 
and in the explanation he has snbse- 
quently given, and of course the Supreme 
Court had no such jurisdiction. But it 
is unfortunate that he thought proper, 
notwithstanding his own judgment, to 
say that the Court granted the applica- 
tion, quashed the convictions, and set 
aside the sentences, which he had no 
jurisdiction whatever to do. It is diffi- 
cult, in view of the very clear statement 
he had made, to understand how the 
learned Chief Justice came to the con- 
clusion that the Supreme Court had 
jurisdiction to do thus. The truth is 
that the whole matter rests upon the 
initial mistake of calling the memorandum 
a " record," and treating it as if it were 
a record of a Court of justice. There 
would be no necessity, certainly in point 
of law, and probably not in practice, to 
have a written memorandum of each 
sentence, or judgment, of the martial law 
Court ; certainly no such principle applies 
as is known to the Courts of ordinary 
criminal jurisdiction in respect of records, 
the record being itself the official and 
operative order which the judgment 
demands. Their Lordships are of opinion 
that the convictions were made by Mr. 
Broers in his capacity of deputy-adminis- 
trator of martial law, and not in his 
capacity of resident magistrate at all, and 
they will therefore humbly advise his 
Majesty to reverse the orders quashing 
such convictions. 

Their Lordships have heard these ap- 
peals ex parte, but, the Attorney-General 
not asking for his costs, there will be no 
order against the respondents. 



Solicitors — Wilson, Bristows k Carpmael. 
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100^ ( Mitchell v. New Zealand 

-r 1 o \ I^AN AKD MbEOANTILB AgBNCY 

^"^y^'i oo,LiM» 

Practice — Leave to Appeal in Forma 
Pauperis, 

Leave to appeal in forma pauperis re- 
Jused on the ground that the materials 
supplied on the application for leave to ap- 
peal were ample and complete, and afforded 
no ground of action to the petitioner^ who 
was plaintiff in the action. 

Application for special leave to appeal 
in forma pauperis from a judgment of 
the Supremo Court of New Zealand. The 
circumstances are stated in the judgment. 

Griffith Jones, for the petitioner. 
Tyrrell T, Paine, for the respondents. 

LoKD Maonaghten delivered the judg- 
ment of their Lordships : 

This is an application for special leave 
to appeal in fijrma, pauperis from a judg- 
ment of the Supreme Court of New Zea- 
land sitting as a Court of first instance. 

The action was based on loose and 
general allegations of fraud, breach of 
trust, and conspiracy. After a trial 
before Edwards, J., without a jury, which 
lasted eleven days, the learned Judge 
delivered a considered judgment non- 
suiting the plaintiff or dismissing the 
action with costs. The plaintiff then 
applied to the Full Court for leave to 
appeal in Jorma pauperis. The applica- 
tion was accompanied by a certificate of 
the gentleman who had acted both as 
solicitor and counsel for the plaintiff in 
the Court below. Leave was granted in 
the first instance, but afterwards recalled 
on the motion of the respondents, and 
apparently upon the sole ground that the 
plaintiff's application had not been sup- 
ported by the certificate of an independent 
counsel. 

From that order there is no appeal to 
liis Biajesty in Council. Nor, indeed, 
could there be an appeal from such an 
order. It ia within the discretion of the 
Court to say upon what terms an appeal 

* Coram^ Lord Maonaghten, Lord Robertson, 
Sir Andrew Sooble, and Sir Arthur Wilson. 
Vol. 73.— P.O. 



in forma pauperis should be admitted, 
and the Court no doubt has power to 
require any special certificate which it 
may think necessary in any particular 
case. Inasmuch, however, as their Lord- 
ships are informed that in New Zealand 
there are no rules of Court dealing with 
the matter, and that the Court there acts 
in analogy or supposed analogy to the 
practice in this country, it may perhaps 
be useful to explain what the practice of 
the Court of Appeal in England is. Their 
Lordships have been informed by tke 
Senior Registrar of the Chancery Division 
that applications to appeal in forma 
pauperis by persons not paupers in the 
Court below are extremely rare, that 
there is no instance known to him in 
which such an application has been re- 
fused on the ground that it was not 
supported by the certificate of an inde- 
pendent counsel, or in which such a 
certificate has been called for, and that 
the practice may be taken to be that the 
certificate of counsel who argued the case 
in the Court below is accepted by the 
Court of Appeal. 

Passing from this point, their Lordships 
have considered whether the case is one 
in which it would be proper for them to 
advise his Majesty to grant special leave 
to appeal in forma pauperis. They have 
been furnished with the pleadings in the 
action, and with a copy of the judgment 
delivered by the learned Judge. The 
judgment is very full and clear, and it 
sets out in detail all the documents on 
which the petitioner seems to have relied. 
The learned counsel for the petitioner 
frankly admitted that he had no fault to 
find with the statement of facts contained 
in the judgment. His only quarrel was 
with the law there laid down. Their 
Lordships, therefore, are in a position to 
judge for themselves whether there is 
or is not a prima facie ground for the 
appeal. [His Lordship then stated the 
facts.] 

So far as their Lordships can judge 
from the materials before them, which in 
this case are remarkably ample and com- 
plete, there is absolutely no foundation 
for the superstructure on which the 
petitioner seeks to rest his claim to relief. 
D 
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MrrcHEUi v. New Zealand Ijoah and 

Their Lordships are of opinion that the 
learned Judge was quite right, and that 
there is no case fpr the appeal. Their 
Lordships will therefore humhly advise 
his Majesty that the petition ought to be 
dismissed, but that, in the circumstances, 
the Council Office fees ought to be re- 
mitted. 



Solicitors— Bdmonds ic Co., for petitioner; 
Paines, Bljtb 6c Huztable, for respondents. 

IReparUd Jy J. Eyre Thompson, F$q., 
• Barritter'Ot'Zaw. 



i Chappelle V, Eboem ; 

TnW Ift 17 2^ J CAKMACKt;. RbGBM; 

^ it. o \ Tweed and anothee v. 

^^' 2- I Regem.* 

V Consolidated Appeala. 

Domimon of Canada-^Plaeer Afinera 
— Renewal of GranU — Dominion Lands 
Act {Eevieed SkOutea of Canada, 1886, 
c, 54), «. 47 — Statutory Mining Regukh 
tionSj 1889, a. 20. 

Under section 20 of the StattUe Eegtda- 
tiona made under the Dominion Lands 
Act, 1886, a placer miner holds on renewal 
under an annual grant in suhstitviionfor, 
not in continuation of his original grant, 
and he has no absolute, hut only a pre- 
ferential, right to renewal. 

A renewal grant issued during the 
currency of an eosisting grant is liable to 
he affected hy regulations not in force at 
the time of renewal, hut coming ifUo opera- 
tion before the expiry of the existing 
grant. 

The imposition hy the Governor in 
Council of a percentage to he paid hy a 
placer miner on the proceeds realised from 
his claim is not contrary to the terms of the 
grant giving the miner the exclusive right 
to stuh proceeds, or a tax requiring the 
authority of Parliament. It is a reserva- 

. * Coram, Lord Macnaghten, Lord Davej, 
Ix)rd Bobertson, Lord Lindley, and Sir Arthur 
Wilson, 



Mercantile Agenct Co., Lix. 

turn out of the grant which it was com- 
petent for the grantor as owner in fee to 
make. 

The condition expressed in section dl of 
the Act that every order and regulation 
made hy the Governor in Council ahaU 
have ^ect only after the aaime haa been 
puMiahed far four successive weeka in the 
Canada " Gazette " ia not fulfilled hy puhli- 
cation in four auceeaaive weekly issues when 
the period of four u?eeksfrom the first issue 
has not expired. 

Appeals and cross-appeal by special 
leave from decrees of the Supreme Court 
of Canada dated November 18, 1902, 
reversing decrees of the Exchequer Court 
of Canada of April 21, 1902. 

The questions at issue related to the 
position and rights of placer miners in 
the Yukon Territory and to the statutory 
powers of the Crown. Chappelle claimed 
repayment of 12,066 dollars, of which 
10,429 dollars had been paid as the 
Government royalty on claim No. 7 
Eldorado Creek, and 1,637 dollars on the 
gold produced on claim No. ^a below 
Discovery Hunker Creek. Carmack 
claimed to be repaid 19,289 dollars 
royalty on gold found on claims near 
Bonanza Creek. Tweed and Woog 
claimed 8,568 dollars royalties in respect 
of claims in both these districts. 

The other fJEtcts and the statutory pro- 
visions applicable [are stated in the judg- 
ment. 

Sir R. T, Reid, K.C., and Travers 
Lewis (of the Colonial Bar), for the 
appellants. 

Christopher Robinson, K,C,, Neweomhej 
K,C, Osier, K.C. (aU of the Colonial 
Bar), and Loehnis, for the Crown. 

Sir R. T. Reid, K,C., replied. 

Lord Macnaghten delivered the judg- 
ment of their Lordships : 

This case presents in the form. of a 
consolidated appeal three several appeals 
brought by special leave of his Aiajesty from 
the Supreme Court of Canada, which re- 
versed the judgment of Mr. Justice Bur- 
bidge in the Exchequer Court by a majority 
of three Judges to two. In each of the 
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three appeals his Majesty the King is the 
sole respondent. In one^Chappelle's 
case — in which the Crown was not wholly 
successful before the Supreme Court, 
there is a cross-appeal on behalf of his 
Majesty. 

The questions in debate relate to the 
position and rights of placer miners in 
the Yukon territory holding under re- 
newal grants on the one hand, and the 
powers of the Crown as limited by statute 
and defined by regulations issued by the 
Governor in Council on the other. 

There are no &cts in dispute. All the 
evidence is common to all the three cases. 
Indeed there is in substance no difference 
between the cases, except that which 
arises from difference in date of licences 
and regulations. The cases themselves 
may be regarded as test cases. The ulti- 
mate decision will govern a number of 
similar claims amounting, it is said, in 
value to more than 300,000 dollars, which 
in the meantime have been stayed by 
arrangement between the claimants and 
the Crown. 

All the material facts and all the argu- 
ments on the one side and on the other 
are to be found in the judgments of Mr. 
Justice (now Chief Justice) Taschereau 
and Mr. Justice Sedgewick in favour of 
the suppliants, and in the judgment of 
Mr. Justice Davies in favour of the 
Crown. 

The judgment of Mr. Justice Davies 
appears to their Lordships to deal with 
the subject in a manner which leaves 
nothing to be desired. It is condse, clear, 
and convincing. Their Lordships are 
unable to add anything to it in the way 
of argument. They will therefore content 
themselves with adopting it without quali- 
fication, and stating as briefly as possible 
their conclusions on the various points 
most strongly pressed at the Bar. 

The main contention on behalf of the 
suppliants was that a placer miner had 
an absolute right to the renewal of his 
grant for a term of five years on the con- 
ditions of the original grant, and subject 
only to the regulations in force when that 
grant was obtained. 

Now the Dominion Lands Act (chapter 54 
6f the Revised Statutes of Canada, 1886) 



in section 47 declares that " Lands con- 
taining coal or other minerals, whether 
in surveyed or unsurveyed territory, . . . 
shall be disposed of in such manner and 
on such terms and conditions as are, from 
time to time, fixed by the Governor in 
Council, by regulations made in that 
behalf." Under this statute regula- 
tions for the disposal of mining claims 
had been made in 1889. These regu- 
lations were in force in the Yukon 
Territory when Chappelle first lodged 
an application for a grant for placer 
mining in respect of a claim in Hunker 
Creek known as '' Fractional Mining 
Claim No. 3a below Discovery." Placer 
mining, speaking roughly, consists in 
collecting and washing for gold the super- 
ficial detritus. It differs from quartz 
mining mainly in this — ^that whereas 
quartz mining requires expensive machi- 
nery, placer mining for the most part is 
carried on by manual labour. The regu- 
lations of 1889 dealt both with quartz 
mining and placer mining, and, as might 
be expected, they dealt with the two 
methods in a different manner. The 
quartz miner having complied with the 
prescribed conditions, and having paid the 
required fee, obtains from the Agent of 
Dominion Lands a receipt according to 
Form B in the schedule authorising him 
'^ to enter into possession of the location 
applied for, and subject to its renewal 
from year to year as " thereinafter " pro- 
vided during the term of five years from 
its date to take therefrom and dispose of 
any mineral deposit contained within its 
boundaries," provided that he expends 
during each of the five years a sum of 
at least 100 dollars in actual mining 
operations on the claim. Thereupon, 
subject to the payment of the prescribed 
fee, the agent issues another receipt in 
Form C in the schedule which entitles 
the claimant to hold the location for 
another year. At any time before the 
expiry of the five years the claimant is 
entitled to purchase the location at so 
much per acre on proving that he has 
complied with the requirements of the 
regulations in that behalf. As regards 
placer mining, the forms of application for 
a grant for that purpose and the grant 
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for the same were to be those contained 
in Forms H and I in the schedule, and 
it was provided by section 20 that " the 
entry of every holder of a grant for 
placer mining must be renewed, and his 
receipt relinquished and replaced every 
year, the entry fee being paid each time." 
According to Form I the Minister of the 
Interior grants to the claimant " for the 
term of one year . . . the exclusive right 
of entry upon the claim" as described 
" for the miner-like working thereof and 
the construction of a residence thereon, 
and the exclusive right to all the pro- 
ceeds realised therefi^m." Form I then 
proceeds to state that the grant does not 
convey any surface rights in the claim or 
any right of ownership in the soil covered 
by the claim, and that the rights granted 
are those laid down in the Mining Regu- 
lations, and no more, and are subject to all 
the provisions of the said regulations, 
whether the same are expressed in the 
grant or not. 

Kow if the case rested there, there 
would be nothing to support the claim 
advanced on behalf of the suppliants. 
The difficulty, such as it is, is created by 
section 17, which heads the provisions 
relating to placer mining, and is expressed 
in the following terms : 

Section 17. "The regulations herein- 
before laid down in respect of quartz 
mining shall he applicable to placer 
mining so far as they relate to entries, 
entry fees, assignments, marking of loca- 
tions, Agents' receipts, and generally 
where they can be applied save and ex- 
cept as otherwise herein provided." 

The argument on behalf of the sup- 
pliants was based on this section. Much 
reliance was placed on the expression 
" Agents' receipts," which occurs in it. It 
was contended that the effect of making 
the regulations, so &r as they related to 
agents receipts in the case of quartz 
mining, applicable also to placer mining, 
was to extend to the holder of a grant for 
placer mining the right of renewal by 
annual grants for the full period of five 
years on the terms and conditions of the 
original grant. 

It is certainly not easy to understand 
what is meant by the reference to 



"Agents* receipts" in section 17. The 
words may have crept in through inad- 
vertence, or they may be susceptible of 
some explanation not yet discovered. 
But, however their presence is to be 
accounted for, it appears to their Lord- 
ships that they cannot be construed so as 
to contravene the plain intention appear- 
ing on the face of the regulations and 
forms relating to placer mining, especially 
having regard to the saving and exception 
with which section 17 concludes. Their 
Lordships therefore are of opinion that 
the placer miner on renewal holds under 
an annual grant in substitution for, but 
nob in continuation of, his original grant. 
He has no absolute right to renewal. He 
has, no doubt, a preferential right of re- 
newal, because no interloper can be in a 
position to make the affidavit required to 
entitle him to a grant of the claim so long 
as the original occupant complies with the 
requirements of his grant and applies in 
due time for a renewal. 

Their Lordships are further of opinion 
that a placer miner, obtaining a renewal 
grant in due course, holds his claim sub- 
ject to all such regulations as may be in 
force at the date when the renewal grant 
comes into operation. 

In some cases it appears that for the 
convenience of the miner a renewed 
grant was issued during the currency of 
an existing grant. It was argued that 
the miner, having got possession of a 
renewal grant, was not liable to be 
affected by regulations not then in force, 
but coming into operation before the 
expiry of the existing grant. Their 
Lordships are unable to accede to this 
argument. Their Lordships think that a 
renewal grant must be subject to all 
regulations in force at the date when it 
comes into operation. 

It was further argued on behalf of the 
suppliants that the Governor in Council 
had no power to make regulations re- 
quiring the placer miner to pay a per- 
centage on the proceeds realised from his 
claim. Such an imposition, it was urged, 
was contrary to the terms of the grant 
which gave the miner exclusive right to 
aU such proceeds^ and it was, besides, 
nothing more or less than a tax which 
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could odIj be impoBod by authority of 
Parliament. Their Lordships do not 
think that there is any substance in either 
of these objections. The imposition, 
though it may be regarded as a tax in one 
point of view, is, in their Lordships' 
opinion, a reservation out of the grant 
which it was competent for the grantor 
as owner in fee to make. And their 
Lordships agree with the Supreme Ck)urt 
in thinking that the expression *' exclusive 
right" in the grant does not mean a 
right exclusive of the Crown, but a right 
exclusive of all persons other than the 
Crown. 

In the result, therefore, their Lord- 
ships are of opinion that the appeals £a.il. 

Their Lordships are further of opinion 
that the cross-appeal on behalf of the 
Crown fails also. That depends upon a 
very short point. By the Dominion 
Lands Act (section 91) it was provided 
that every order or regulation made by 
the Governor in Council shall have force 
and effect only after the same has been 
published for four successive weeks in the 
Canada Gazette. Now the regulations 
under which the Crown claims to be en- 
titled to the payment which is the subject 
of the cross-appeal had been published in 
four successive weekly issues of the Gtueette 
when Chappelle obtained his renewal 
grant. But the period of four weeks 
from the date of the first issue had not 
then expired, and therefore it seems to 
their Lordships impossible to contend 
that those regulations had been published 
in the GasseUe for the period required by 
the Act, and that Chappelle's renewal 
grant was subject to them. 

Two further contentions were advanced 
on behalf of the Crown which do not 
seem to their Lordships to require a 
serious answer. It was said that this 
exaction to which Chappelle was com- 
pelled to submit, at the peril of forfeiting 
his grant, was a voluntary payment on 
his pirt. It was no more voluntary than 
the payment which Custom House officials 
exact from a traveller in respect of 
dutiable goods. It was also said that the 
Cro¥m, luiving exacted this pajrmentfrom 
Chappelle, could not, when it was de- 
termined that the Crown had no right to 



the money, safely return it to the person 
from whom it was taken, but that there 
must be a judicial enquiry, which might 
be prolonged indefinitely, for the purpose 
of satisfying the Crown that no one but 
Chappelle was entitled to the refund. It 
is certainly a novel proposition that A, 
having taken money from B wrongfully, 
is entitled before he restores it to put B 
to proof of his title. This contention, 
though it seems to have found favour 
with the Court of first instance, is, in 
their Lordships' opinion, contrary to 
principle. 

One other point remains to be noticed. 
In Chappeile's printed case interest is 
claimed against the Crown in respect of 
the money held to have been illegally 
exacted. Their Lordships express no 
opinion upon this point, because it formed 
no part of the appeal to the Supreme 
Court. The question of interest was re- 
served by the Judge of first instance, and 
all parties seem to have acquiesced in 
that reservation, whatever the effect of the 
reservation may be. Even if the question 
were now open, their Lordships would be 
loth to decide it without having the 
benefit of the opinion of the learned 
Judges of the Supreme Court. 

Their Lordships will therefore humbly 
advise his Miyesty that the appeals and 
the cross-appeal ought to be dismissed. 

Under the circumstances their Lord- 
ships do not think fit to make any order 
as to costs. 



SolicitoiB— Harrison k Powell, for appellants ; 
Charles Bnsaell k Co., for respondents. 

IB^orted hy J, Eyre Thampum, Etq,, 
Barrister-at'lMW, 
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j^'oJ ^^^ Development Syndicate, 
^^* ^' (. LiM.* 

Company — Contract en Behalf of 
Intended Company — Subsequent Adoption 
of Contract by Company, 

A company cannot by adoption or rati- 
fcation obtain the benefit of a contract pur- 
porting to have been made on its behalf 
before the company came into existence. To 
obtain such benefit^ a new contract must be 
entered into by the company on the terms 
of the old contract. 

Kelner v. Baxter (36 L, J. C.P. H ; 
L. R. 2 C.P. 174) approved. 

Appeal from a decree dated May 29, 
1902, of the Supreme Court of Natal. 
The facts are stated in the judgment. 

Danckwerts, JT.C, and MacSwinney, for 
the appellants. — There was no privity of 
contract between the appellants and the 
respondents. It is settled by a series of 
cases that where a person proposes to sign 
a contract as agent, but has no principal 
at the time, no subsequent adoption or 
ratification by another purporting to be a 
principal is operative. There must be a 
new contract in terms of the old. 

Haldane^ K.C.^, and BoydeU Houghton. 
— By the alteration in the original con- 
tract authorised by Rycroft on Decem- 
ber 30, 1897,Mrs. de Carrey wasempowered 
to substitute the syndicate for herself. 
She did so substitute the respondents by 
signing the articles of association, and 
this constituted a new contract in terms 
of the original contract. 

Danckwerts^ K.C.<, in reply. 

Lord Davet delivered the judgment of 
their Lordships : 

The appellants are an incorporated joint- 
stock company, having their head office in 
London. Prior to and in the month of 
December, 1897, a Mr. Rycroft was their 
general manager in Natal under a power 
of attorney dated October 26, 1888, by 

* Coram, Lord Macnagbten, Lord Davey, 
Lord Lindley. Sir Arthur Wilson, and Sir John 
Bonfler. 



the terms of which he was empowered to 
sell and lease the company's lands in the 
colony and to make contracts for these 
purposes. On December 9, 1897, Rycroft, 
on behalf of the appellants, made a con- 
tract with a Mrs. de Carrey respecting 
the coal-mining rights in 3,000 odd acres 
of land belonging to the appellants and 
known as the Coal Company's Lots. The 
terms of this agreement are contained in 
seven letters extending from November 30 
to December 9, 1897, between Rycroft 
and Messrs. Shepstone, Wylie k Binns, 
then acting as solicitors for Mrs. de 
Carrey. The material terms are as 
follows : First, Mrs. de Carrey was to have 
an option — that is, a right of prospecting 
for coal, for six months from December 20, 
1897, with power to extend the option for 
a further period of three months ; secondly, 
the option was not assignable; thirdly, 
that Mrs. de Carrey should have the right, 
during the continuance of the option, to 
call for a lease of the coal-mining rights 
for a term of three years, subject to pay- 
ment of certain rents and royalties, with 
power to extend the term to thirty-one 
years ; fourthly, Mrs. de Carrey was to 
have the right to sell the lease to a joint- 
stock company fulfilling certain specified 
conditions; fifthly, Mrs. de Carrey was 
to pay or hand over to the appellants 25 
per cent, of the value received from the 
sale of the lease, in shares or cash, or 
both, at the option of the appellants ; 
sixthly, Mrs. de Carrey was to pay the 
appellsmts 1002., to be forfeited in case 
the lease was not taken up, but to be re- 
paid on compliance with certain condi- 
tions. 

By an agreement dated December 22, 
1897, and expressed to be made between 
William Louch, " in his capacity as a pro- 
visional Director of the Pauline Colliery 
and Developing Syndicate about to be re- 
gistered . . . under the laws of the " South 
African " Republic," of the one part and 
Mrs. de Carrey of the other part, Mrs. de 
Carrey sold and purported to assign to 
Louch all her interest in {inJter alia) the 
above option in consideration of 3002. cash 
and 10,000 shares in the syndicate. Mr, 
Rycroft was not informed of this agree- 
ment or of the assignment purported to 
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be made by Mrs. de Carrey, and did Dot 
in £EU3t know of it until December 17, 
1898. 

On December 29, 1897, the solicitors 
acting for Mrs. de Carrey wrote to 
Bycrofb requesting him, as (it was stated) 
Mrs. de Carrey was really acting as the 
nominee of the syndicate, to insert a new 
daose in the agreement giving her the 
right to cede and transfer iJl her rights in 
the option to the Pauline Syndicate on 
the condition that the syndicate should 
assume all the rights and obligations to 
the appellants under the agreement. 
And on the following day Bycrofb wrote 
to the solicitors a letter containing the 
following passage : " I beg to say t^t it 
was understood at the time of making the 
agreement with Mrs. de Carrey that she 
and the original (or parent) Syndicate 
were one and the same, therefore I could 
not have any objection to the Pauline 
Colliery and Developing Syndicate being 
substituted under Section i of your letter 
of the 8th instant (Mrs. de Carrey's con- 
sent to the alteration, you assure me, has 
been obtained) for Mrs. de Carrey." 

At this time Eycroft was not aware 
of the assignment to Louch which had 
already been made by Mrs. de Carrey by 
the agreement of December 22, 1897, and 
he did not know what was the constitution 
of the so-called syndicate, or who were the 
persons who composed it, or what person 
he had agreed to substitute for Mrs. de 
Carrey. Their Lordships, however, will 
assume that the substitution was within 
his powers. The respondent company was 
not incorporated until January 22, 1898, 
on which date it was registered as a joint- 
stock company with limited liability at 
Pretoria, under the laws of the late South 
AMcan Republic. The 100/. payable 
under the agreement was paid to Bycroft 
by the unincorporated syndicate before 
the incorporation of the respondent com- 
pany. This sum was subsequently (on 
November 25, 1898) repaid by Bycroft to 
one Thurston by the order of Mrs. de 
Carrey. 

On January 31, 1898, Bycroft wrote to 
the solicitors of Mrs. de Carrey and the 
syndicate a letter containing a copy of a 
telegram which (he says) he had that 



morning received from the appellants' 
London office. The telegram was as follows : 
'' Umhlali matter was not in aoeordanoe 
with instructions. Do nothing further. 
Inform Binns must wait iBoard's ord^n." 

Binns was a member of the firm of 
Shepstone, Wylie & Binns, the solicitors 
for Mrs. de Carrey, the unincorporated 
syndicate, and the respondent company. 
Bycroft's comment on this telegram in his 
letter was, ** I do not know what particular 
part of our negotiations this may refer to, 
but if anything more is required of me by 
the Paulme Syndicate or Mrs. de Carrey 
I am bound by these instructions to await 
orders from the Board." 

Their Lordships are of opinion that 
after this date Bycroft had no authority 
to make a new agreement, or to vary the 
existing agreement, or in any other way 
to bind the appellants in the matter. 

The term was extended to September 30, 
1898, as provided in the agreement. The 
respondents had been engaged in boring 
for coal on an adjoining property and did 
not prospect or bore for coal on the pro- 
perty of the appellants till shortly before 
the expiration of the extended term, and 
very little work appears to have been done. 
But on Septemb^ 16, 1898, the secretary 
of the respondents, by a letter of that 
date, informed Bycroft that his board was 
given to understand that his syndicate had 
struck a 3 ft. 8 in. seam of coal on the 
appellants' property at a depth of 
293 feet, and claimed a lease to the re- 
spondents on terms of the correspondence 
between Bycroft and Messrs. Shepstone, 
Wylie & Binns, which they alleged 
constituted an agreement between the 
appellants and the respondents. Bycroft, 
on the same day, answered the letter, 
stating that he should send a copy of it to 
the Ix)ndon secretary of his company to 
be laid before the board for their instruc- 
tions. On December 12, 1898, Bycroft, 
acting under the instructions of the 
appellants' board, declined to entertain 
the claim, but offered to consider an 
application for a lease at the same rent 
and royalties, but subject to certain con- 
ditions. This offer was not accepted. 

On May 30, 1899, the respondents 
commenced the present action against the 
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appellants for specific performance of the 
agreement contained in the seven letters 
dated November 30 to December 9, 1897, 
or in the alternative for damages. In 
their declaration the respondents alleged 
that on December 22, 1897, they acquired 
all the interest of Mrs. de Carrey in the 
agreement, but did not allege any other 
assignment to them or title to the benefit 
of the agreement. 

The appellants in their plea to the de- 
claration averred that there was no con- 
tract between the respondents and them- 
selves, and alleged that the agreement to 
substitute the syndicate for Mrs. de Carrey 
was obtained from Bycrofb by misrepre- 
sentation, the misrepresentation charged 
being that Mr. Binns and Louch had 
represented that Mrs. de Carrey had been 
acting for the syndicate all through the 
negotiations, whereas the syndicate or 
Louch had purchased the benefit of the 
agreement from her for a large sum. 

The Court, consisting of Mr. Justice 
Finnemore and Mr. Acting- Justice Beau- 
mont, decided in &vour of the respond- 
ents on both points, and by their judg- 
ment of May 29, 1902, decreed specific 
performance of the agreement with 
costs. On the question of privity of 
contract they seem to have held that 
a new contract on the terms of the old 
one had been made between the appel- 
lants and the respondents. The acts of 
part performance which were relied on 
by the learned Judges as evidence of such 
new contract were the occupation and 
working of the land in question by the 
respondents, the expenditure of money on 
the faith of the agreement, and the accept- 
ance by the appellants of the payment of 
lOOZ. as a guarantee for prospecting opera- 
tions. Tins sum, however (as already 
stated), was in fact paid before the incor- 
poration of the respondents. 

Their Lordships do not think it neces- 
sary to say whether the agreement was or 
was not voidable on the grounds alleged 
or on other grounds appearing in the 
correspondence, because they are clearly 
of opinion that there was no contract 
between the appellants and the respon- 
dents. The contract was made with Mrs. 
de Carrey, and even if she can be treated 



Pauline Coluebt, &c.. Syndicate. 

as having made it on behalf either of the 
unincorporated syndicate, who were the 
promoters of the respondent company, or 
on behalf of the company itself when 
incorporated, it is clear that a company 
cannot by adoption or ratification obtain 
the benefit of a contract purporting to 
have been made on its behdf before the 
company came into existence. It is un- 
necessary to cite all the cases in which 
this has been decided from Kdner v. 
Baxter [l866] ^ downwards. But the facts 
may shew that a new contract was made 
with the company after its incorporation 
on the terms of the old contract. The 
circumstances relied on for that purpose 
in the present case are not, in the opinion 
of their Lordships, necessarily referable 
to, and do not necessarily imply, a new 
contract with the respondents. But a 
conclusive reason which negatives any 
new contract is that Rycroft, by whose 
agency the new contract must be sup- 
posed to have been made, had no power or 
authority after January 31, 1898, to make 
such a contract on behalf of the appel- 
lants, and his want of authority was 
known to the solicitors acting for the 
respondents. He was not either the 
actual or the ostensible agent for that 
purpose of the appellants. 

Their Lordships will therefore humbly 
advise his Majesty that the judgment of 
May 29, 1902, ought to be reversed, and 
that, instead thereof, judgment ought to 
be given for the defendants in the action 
with costs. The respondents will also 
pay the costs of this appeal. 



Soliciton— Kimbers k Boatman, for appellants ; 
fiadd, Johnsons k, Jecks, for respondents. 

[Reported by J. Byre Thompson, Esq., 
: JBarriste? -at- .Law. 
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1903. 1 MONTGOMEBIE 

Nov. 16,17, 19,20,23. S & Co., Lim. v. 
Dec. 18. J Wallace-James.* 

Appeal — House of Lords — Practice — 
Coneurrent Findings of Fact by Tribunals 
Below — Scotland — Public Right to User of 
Land — Claim by Immemorial User, 

There is no ride of pracHce thcU the 
House of Lords ufiU not entertain an 
appeal on a question of fact where there 
hcwe been concurrent findings in the Courts 
below. 

Observations in Gray v. TumbuU (L. R. 
2 H.L. So. 53); The P. Oaland (Owners) 
9. Qlamorgan Steamship Oo. (G2 L. J. P. 
41, 44; [1893] A.O. 207, 215), and 
Molntyre Bros. v. McGavin ([1893] A.O. 
268, 275) explained. 

According to the practice of the Scottish 
Courts^ at least forty yeair^ user of land by 
the public must be proved in order to estab- 
lish a daim of right by immemorial user ; 
and the evidence required to establish such 
a right must be of the earns charaOer and 
oogtfncy as would be required in a case of 
prescription — thcU is, the right must be 
shewn to havebeen enjoyed nee tn, necdam, 
necprecario, 

Decisions of the Lord Osdinaby and of 
the First Division oftheCouRT of Session 
(2 Fraser, 107; 4 Fraser, 771) reversed. 

Action for interdict to restrain the 
interference by the appellants with the 
alleged rights acquired by immemorial 
user of the public to a piece of ground 
within the burgh of Haddington. The 
&ct8 are fully stated in the judgments of 
Lord Davey and Lord Robertson. 

J.Avon Clyde, K.C., and A. H, B. 
Constable {W. F. Trotter with them), all 
of the Soottish Bar, for the appellants. 

The Lord Advocate (Scott Dickson, K,C.) 
and John Wilson, K.C, (A. J. Lawrie with 
tiiem), all of the Scottish Bar, for the 
respondent. 

J. Avon Clyde, K.C., in reply. 

* Oonm, The Lord Chancellor (Earl of 
Halsbnry), Lord Shand, Lord Davey, Lord 
Bobertson, and Lord Lindley. 
Vol, 73— P.C. 



The House took time for consideration. 

The Lord Chancellor (Earl of Hals- 
burt). — I think this appeal should be 
allowed. It is simply a question of &ct, 
and doubtless, where a question of hct 
has been decided by a tribunal which has 
seen and heard the witnesses, the greatest 
weight ought to be attached to the finding 
of such a tribunal. It has had the oppor- 
tunity of observing the demeanour of the 
witnesses and judging of their veracity 
and accuracy in a way that no appellate 
tribunal can have. But where no ques- 
tion arises as to truthfulness, and where 
the question is as to the proper inferences 
to be drawn from truthful evidence, then 
the original tribunal is in no better posi- 
tion to decide than the Judges of an 
appellate Court. 

In this case, though, as I have said, it 
is simply a question of fact. I do not 
think it is necessary to discredit a single 
witness in the sense of imputing to him 
wilful untruth. There are some diflferenoes 
between the two sets of witnesses, though 
I think not very many upon any questions 
which depend on the personal recollection 
of the witnesses. There are very great 
differences sometimes in the opinions 
which the witnesses express, opinions 
which I think they never ought to have 
been allowed to express ; but I give credit 
to the honest desire of all the witnesses 
to give an accurate view of the thing as 
they themselves saw it. But while I say 
that, I think what they saw and truthfully 
depose to falls very far short of what is 
sought to be proved by their testimony 
on behalf of the complainer — namely, that 
the spot in dispute was dedicated to pubh'c 
use by the town authorities. The nature 
of the place, its history, and indeed I 
think the use made of it, are to my mind 
inconsistent with such an inference as 
is sought to be derived from what the 
different witnesses deposed to. The greater 
part of the evidence on both sides does in 
my mind point to something inconsistent 
with a dedication to public use, whether 
for recreation or for general user. 

[After discussing the facts and the evi- 
dence, his Lordship said :] If the question 
now before your Lordships had been kept 
exclusively in view, as it has been before 
E 
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UB, I think it must have been obeerved 
how slender was the evidence of any 
public enjoyment, and the user, such as 
it was, did not reach forty years at all. 

I do not think it necessary to go through 
the evidence in detail. I answer the 
question of isjct by saying that the corn- 
plainer hsB to my mind wholly &iled to 
make out the public user for forty years, 
and I move that the judgment be reversed. 

LoBD Shand. — I am also of opinion 
that this appeal should be sustained, and 
the action dismissed with costs. 

It is with great reluctance that I think, 
as your Lordships do, that an appeal 
should be sustained against concurrent 
judgments by the Lord Ordinary and the 
Division of tiie Court on a question which 
is entirely a question of &ct. 

[His Lordship, c^r dealing with the 
&cts, said :] In these circumstances, I am 
of opinion that the complainer has £Euled 
to prove — first, possession from time 
immemorial ; and secondly, having^ in 
view the position and nature of the piece 
of ground in question, that the partial 
uses which took place are to be regarded 
as having occurred on ground waste and 
neglected, and in that sense derelict in 
character, and not as uses of a right to 
ground dedicated or appropriated to the 
public for any of the purposes alleged by 
the complainer. In these circumstances 
I am clearly of opinion that this appeal 
should be sustained. 

LoBD Davst. — ^The issue in this case is 
whether a piece of ground, not exceeding 
an acre in extent, situate on the west 
bank of the river l^e, and extending 
from a point a few yards above Nungate 
Bridge in the burgh of Haddington to a 
point some yards below the bridge, has 
from time immemorial been reserved and 
appropriated to the use and enjoyment of 
the burgesses and inhabitants of the 
burgh. This is a question of £EUst, and 
tiie burden of proof was, in the first 
instance, on the complainer, the present 
respondent. It is a^:«ed that, according 
to the practice of the Scottish Courts, at 
least forty years' user by the public must 
be proved in order to estabh'sh a daim of 
tight by immemorial user. It is not a 
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question of prescription, for there is no 
dominant tenement; but by analogy, I 
presume, to the law of prescription, the 
period of forty years has been adopted as 
the minimum of proof in such a case. I 
think the evidence required to establish a 
case of immemorial user must be of the 
same character and as strong as would be 
required in a case of prescription. It 
must shew that the right claimed has been 
enjoyed nee vi^ nee dam^ nee precario. 

Before I address myself to a considera- 
tion of the evidence in the case before 
your Lordships, I desire to make one 
observation of a general character. It 
was pressed upon your Lordships by the 
learned counsel for the respondent that 
this House would not disturb the con- 
current findings on a question of fiict by 
two Courts below ; and reference was made 
to what was said by noble and learned 
Lords in the case of Gray v. TumbuU 
[l870l,» the case of The F. CaUmd {Oumere) 
V. Glamorgan Steamship Co, [l893l,* 
and Mclfiiyre Brothers v. MoQavin [isssj.* 
Bat when those observations are carefully 
read, it will be found that they do not lay 
down any rule of practice (such as is 
followed by the Judicial Committee in 
Indian appeals at any rate) that this 
House will not entertain an appeal on 
a question of fact where there have 
been concurrent findings in the Courts 
below. In the case of The P. Caland 
{(honers) v. Glamorgan Steamship Co,^^ 
for example. Lord Herschell is reported 
as saying: **Now, I quite agree with 
what has been said in this House in 
previous cases as to the importance of not 
disturbing a mere finding of fact in which 
both the Courts below have concurred. 
I think such a step ought only to be 
taken when it can be clearly demon- 
strated that the finding was erroneous. 
In the present case, although I might 
probably myself have come to a different 
conclusion, I cannot say that any cardinal 
fisust was disregarded or unduly estimated 
by the Courts below. I can lav hold of 
nothing as turning the balance dfecisively 
the one way rather than the other. I 

(1) L.B.2H.L.S0.68. 

(2) 62 L. J. P. 41, 44 ; [1893] A.a 207, 216. 

(3) [1898] A,0. 268, 276. 
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think the decisioii of the question of &ct 
at issae depends upon which way the 
balance of probability inclinesi and I am 
not prepared to advise your Lordships 
that it so unequivocally inclines in the 
opposite direction to that indicated in the 
judgments of the Courts below, that this 
House would be justified in reversing the 
judgment appealed from." 

I do not disagree with what was thus 
stated, if it be regarded merely as a guide 
to the judgment of the tribunal and not 
as a rule of law or practice. In all cases 
your Lordships should and would pay the 
greatest respect to the concurrent find- 
ings on a question of fact of two Courts. 
When the question depends on the credi- 
bility of witnesses the opinion of the 
Judge who heard the evidence would in 
most cases be conclusive. In every case 
the appellant assumes the burden of shew- 
ing that the judgment appealed from is 
wrong, and when it depends on an esti- 
mate of probabilities or inferences so 
nicely balanced that it is impossible to say 
that a decision either way would be wrong, 
every material fact having received due 
consideration, your Lordships would, I 
make no doubt, be disposed to affirm the 
concurrent decision of the Courts below. 
Some noble and learned Lords have 
lamented that an appeal lies to this 
House on questions of fact ; but so long 
as that is the law, I think that this House 
cannot decline the duty of forming and 
expressing its own judgment after taking 
into account all the considerations to 
which I have referred. 

In the present case I have the mis- 
fortune to differ from the opinion of both 
the Lord Ordinary and the Inner House, 
and I believe that all your Lordships have 
come to the same conclusion. I think the 
learned Judges did not give sufficient 
weight to some circumstances which, in 
my opinion, are of material import, and 
attached too much weight to evidence of 
user, which seems to me of a very pre- 
carious description. I assume that all 
the witnesses intended to speak the truth, 
and believed themselves to be doing so, 
but some allowance must be made fbr a 
natural exaggeration and lapse of memory 
as to events which happened more than 
forty years ago. 



I think that the fiedr result of the 
evidence is that the piece of land in dis- 
pute has, to some extent at any rate, 
been formed by accretion to the river 
bank during the last century, and that 
water formerly flowed through the western 
arch of Nungate Bridge more continuously 
and in greater volume than it did before 
the alteration which is complained of in 
this action. That this is so is demon- 
strable as regards the piece of land ad- 
joining on the north to and lower down 
the river than the piece of ground in 
dispute, because it was found in the. 
course of the appellants' recent operations 
that the west^n end of the weir for a 
considerable distance was covered up in 
soil which had formed over it. And the 
configuration of the ground shewn on the 
map and model leads to the inference that a 
large portion of what was, until the recent 
alterations, dry land to the south of the 
weir must have been formed in the same 
manner and at the same time. This con- 
clusion is to some extent confirmed by the 
two old maps of 1819 and 1820, though they 
cannot be depended upon for exact accuracy 
of scale, and by the petition or representa- 
tion made by the inhabitants of Nungate 
in 1831 complaining of their houses b^g 
flooded by what they described as the 
** encroachments " or " embankments " on 
the opposite side of the river, which they 
said were increasing. The evidence of 
Kellacher and other witnesses as to the 
building of the sewage tank to the south 
of Nungate Bridge about thirty or forty 
years ago supports the same conclusion as 
regards that portion of the land in dis- 
pute. The inference which I draw from 
the evidence is that the piece of land 
in dispute was formerly at most a 
narrow strip on the bank of the river, and 
of very little (if any) practical importance. 
I now turn to the history of this piece or 
strip of land. It appears that in the year 
1749 a lease of the bowling green was made 
by the town council for a term of one hun- 
dred and fourteen years. The subject de- 
mised is '* All and haill that piece of waste 
ground belonging to the said community 
and now made into a bowline green Iqt 
Bobert Thomson ** ; and it is described as 
bounded by the bridge on the south, by the 
water of Tyne on the east,and by the Olarty 
■ 2 
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Bum on the north. It follows that either 
the land in dispute north of the bridge 
was not in existence at that date, in which 
case it is a subsequent accretion to the 
demised subjects, or, if and so &r as it 
was in existence as dry land, it was com- 
prised in the tack of 1749. It does not 
appear at what date the land in dispute 
first became, or was treated as, a separate 
subject outside the lease of the bowling 
green — probably about 1822, when the 
east wall of the bowling green is said to 
have been built. The lease of the bowling 
green has been renewed, and it has been 
and is now in the occupation of private 
persons. The piece of ground to the east 
of the present bowling green was let to 
and occupied by persons for the purpose 
of lime stances fix>m at least 1857 until 
the year 1866, and the town council 
received rent for it. It was then ordered 
by the town council to be turfed and put 
into proper order. It is quite true that 
when there is independent evidence of 
immemorial user by the public an en- 
croachment by the town council on the 
public right will not be a defence to an 
assertion of such right. But when the 
question is as to the sufficiency of the 
proof to sustain the right, it appears to 
me to be a fact of capital importance that 
the town council has without objection for 
a long period, commencing more than 
forty years ago and extending to a time 
within forty years before the commence- 
ment of the action, dealt with the land in 
a manner inconsistent with the right 
claimed. 

The proof of public user which is relied 
on in substance consists of evidence of 
schoolboys playing on the ground, and of 
bleaching clothes. I have read the evi- 
dence very carefully, and do not propose 
to discuss it at any length. There is only 
very slight evidence of the boys playing 
any definite games on the ground, and the 
evidence appears to me to shew nothing 
more than that boys used to run over and 
amuse themselves about the ground, as 
boys will in any vacant space. And this, 
it must be observed, went on while the 
land was let for lime stances. It appears 
to me quite a misnomer to call this strip 
of ground the town playground, as the 
Loi^ Advocate suggested. The only 



witness who speaks to bleaching clothes 
on the ground more than forty years ago 
is, I thmk, Peter Taylor, who speaks of it 
only in general terms. The town bleach- 
ing ground was in fields higher up the 
river called the East and West Haughs ; 
and the piece of ground in dispute had 
only rare tufbs of grass on it, and was not 
suited for bleaching. After the wash- 
house was built, and the piece of ground 
had been turfed in 1866, poles were put 
up, and it was then used by women using 
the washhouse for bleaching. Altogether, 
the user proved earlier tha^ 1858 appears 
to me of a too casual and precarious 
character to prove a dedication to public 
uses. 

But then it was said that this piece of 
land was part of a larger tract described 
in a deed of 1765 as '* the commonty of 
the said burgh called the Sands." What 
is now called the Sands is a triangular 
piece of vacant ground to the west of the 
bowling green and separated from it by 
the roi^. The bowling green itself is not 
described as part of the Sands in the tack 
of 1749 ; and there is no evidence that the 
piece of ground in dispute was ever called 
the San£. What is relied on is a descrip- 
tion of what is now called Elm House in 
the deed of 1765 as bounded by ''the 
Mylds Bum and the commonty of the 
said burgh called the Sands and the 
Skinners Eaiowe and the tenement of the 
heirs of Mr. James Lauder on the south 
and north." If the map is looked at, it will 
be found that the southern boundary of 
the Elm House property is of an irregular 
line, and part of it abuts on the roaaand 
the present Sands, and at the south- 
western comer the true southern boun- 
dary of the other part is the bum. 

The description does not prove that 
either the bowling green or the ground 
between the bowling green and the river 
was ever called the Sands. The Sands 
probably in former times included a larger 
area than the piece of ground which is now 
called by that name ; but in my opinion 
the suggestion made by Lord Adam, and 
adopted by the Lord Advocate, that the 
ground in dispute was part of the Sands 
is based on nothing more than conjecture. 

I am of opinion that the respondent 
has failed to sustain the issue tendered by 
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hiniy and I agree that the appeal should 
be allowed. 

Lord Robertson. — I am clearly of 
opinion that the appeal should be 
allowed. 

The question which alone is before the 
House was a good deal confused in the 
Court of Session by a collateral issue — 
namely, the now abandoned claim of pro- 
perty; and also by a large amount of 
incompetent evidence, taken down, with- 
out challenge or check, in response to 
leading questions and invitations to wit- 
nesses to express their opinions on points 
in the case. Accordingly, I am the less 
surprised that amid such distractions the 
attention of the Court has not been 
applied with concentration to some ques- 
tions in the case which are crucial. 

What I regard as the initial error in the 
judgment of the First Division lies in its 
accepting without hesitation, and certainly 
without discussion, the respondent's 
theory that the ground in dispute was 
part of an ancient common ground called 
the commonty of Sands. As their Lord- 
ships have said that this is clearly proved, 
and as I know the habitual accuracy of 
the learned Judge who delivered the 
judgment, I have carefully searched for 
the evidence of this statement, and I can 
only say that I have discovered none. 
The ground in dispute is in no title or 
record ever called or spoken of as part of 
the Sands, nor does any document yield 
or suggest the inference that it was so in 
fact. Even the parcel of ground next to 
that in dispute — namely, the bowling 
green — is not called in any title, or proved 
to have been, part of the Sands. An 
existing piece of open ground is still 
called &e Sands, and is so marked on the 
Ordnance Survey plan, and it is some- 
times referred to in the evidence for the 
respondent as the Sands, in contradistinc- 
tion to the ground in dispute. It is true 
that a portion of another piece of ground. 
Lady Kitty's Garden, seems from the 
title to have been part of the Sands, and 
doubtless it is true that in Haddington, 
as in other burghs, alienations have been 
made c^ such common ground. But it 
would be quite illegitimate to accept with- 
out evidence the independent proposition 



that this particular ground, not contiguous 
either to the existing Sands or to Lady 
Kitty's Garden, was also part of the 
Sands. 

The importance of this question of title 
and its influence on the Coivt's considera- 
tion of the rest of the case are apparent. 
If you start with the assumption that this 
is part of an ancient recreation ground, 
you will, rightly, be less exacting about 
evidence that this original state of things 
has continued. You will also account 
for commercial use and exclusive private 
rights by calling them encroachments. 
But if there be no such basis, then it is 
incumbent on the pursuer of the issue to 
prove immemorial use and enjoyment by 
the inhabitants. Applying this to the 
present case, it was necessary for the 
respondent to prove that for forty years 
before he raised his action in 1898 this 
ground had been, as he averred, re- 
served and appropriated to the use and 
enjoyment of the inhabitants for the 
purposes specified on record. Forty years 
is the necessary period — not that this is 
a question of prescription, but because a 
state of facts must exist continuously for 
at least forty years before the inference 
can be drawn of immemorial use. Now, 
even on a very general survey of the 
facts, the year 1866, which is only thirty- 
two years before 1898, stands out us dis- 
tinguishing sharply the period before it 
from the period after it, for it was in 
that year that for the first time the town 
council laid out the ground in grass. 
Prior to 1866 there was no semblance of 
any act of dedication to popular uses on 
the part of the authorities, and, on the 
contrary, a considerable part of the ground 
was let for exclusive use for lime stances. 
Yet this crucial date is not adverted to 
in the judgment of the First Division. 
In short, the case was not treated as one 
where there was any difficulty about the 
period of possession, or any need for dis- 
tinguishing between the period before 
and the period after 1866, in order to 
make out the requisite period of forty 
years. The learned Judges, starting 
with the theory of an ancient title, have 
not subjected the case to the test of work- 
ing backwards from the date of the 
action. 
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The same assumption as to the history 
of this ground as part of the Sands has 
led to their Lordships giving but a very 
scanty description of what seems really a 
very important feature in the case — ^the 
physical nature of the ground. On a 
broad view of the situation, and also 
when the evidence has been examined, 
this ground is simply part of the flood 
channel of the Tyne. It lies vis-^-ma to 
the westmost arch of Nungate Bridge. 
Through that arch the river flowed in 
times of flood, although the arch and the 
ground in question were, in the usual 
state of things, dry. What the place was 
like before 1866 maybe gathered from what 
is said by the respondent's witness 
PeflTers — '' there was a tufb of grass here 
and there **; but as to the substance of 
the ground we are left in no doubt, for 
this same witness carried out the opera- 
tions in 1866, and ''the stuff that came 
out was sand and gravel/' And what was 
found by the persons who carried out the 
operation now complained of substantially 
confirms these statements. 

Again, as regards the conformation of 
the ground, we are told (also by a witness 
for &e respondent) that it was subject to 
change from the action of the river: 
*' Sometimes it was highest at the wall, 
sloping gradually down towards the river, 
and sometimes it was not. The water 
sometimes made a difference on it. I 
have seen it sometimes exactly level, and 
I have seen it sloped a little way." When 
those physical flEUsts are borne in mind, it 
is the more easy to understand the title 
of the bowling green (which unquestion- 
ably has on its immediate east the ground 
in question) when the title bluntly asserts 
that its eastern boundary is " the water 
of Tyne.'' Those &cts are also entirely in 
harmony with the representations made 
in the earlier half of the last century, and 
considered by the town council, that the 
main part of the Tyne used, even in the 
beginning of last century, to flow more to 
the west of the river, and that the western 
part of the channel had since then been 
allowed to get filled up. 

Belated to this last is the question of 
the size of the area available for popular 
uses before 1866. On this it is not easy, 
nor is it necessary, to be precise. But in 



any possible view the space available was 
of the most exiguous. A substantial part 
of the ground was occupied by lime 
stances, and the space intervening between 
these and the river was, as already seen, 
subject to fluctuation. The witness who 
seems to have been most constantly there, 
of all examined, was Charles Gumming, 
who worked from 1851 to 1854 at the 
lime stances, and he says that people could 
hardly get their carts driven past the 
lime stances unless they went into the bed 
of the river. 

There is clear evidence that the ground, 
in addition to its natural disabilities, was 
uncared for and dirty — not so dirty as 
the ground below the Olarty Bum, but 
dirty. 

Out of these unpromising materials the 
respondent has dressed up a case, in 
studied imitation of Graihame v. Kirkcaldy 
(MagiatraAea) [1882] *• and the rest of that 
well-known chapter of law. I do not 
intend to examine its shortcomings in 
much detail, because I have already pointed 
out the vital difference I have with the 
Court in the initial stages of the case. 
Once the case is unmasked, once the 
ground is seen to be historically not part 
of an old common recreation ground but 
part of the flood channel of the river, the 
burden of proof is duly ascertained. Has 
the respondent proved possession from 
1858 downwards? The flEital answer is, 
that, whatever may be said of the period 
beginning in 1866 with the laying out of 
the ground in grass, he has, in substance, 
no case at all for the eight years from 
1858 to 1866, which may be called the 
period of the lime stances. 

I have the less hesitation in saying this, 
because we have nothing to shew that the 
Court of Session would think otherwise 
if they had specifically examined the 
evidence about those eight years. 

What the respondent has is a good deal 
of evidence of boys playing — the games 
being running games — a very little quoit 
playing, and a certain amount of bleach- 
ing. Of more general forms of recreation, 
of pleasure walking, there is virtually 
none, and the conditions do not make this 
surprising. 

(4) 7 App. Oas. 547. 
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Now, of schoolboys, one of the respon- 
dent's own witnesses (Stevenson) has 
oompendiously observed, "boys go any- 
where"; they seem to have frequented 
the lime stances as well as the place dear 
of lime stances, and the wynds near the 
school, and the ground on the other side 
of the river ; the " recognised " plavground 
(Stevenson, 49) being all the while not 
any of these places, but the Sands — that 
is, the triangular piece of ground beside 
the school. 

As to bleaching, the respondent's wit- 
ness Davie definitely confines the bleaching 
to the period after 1866: ^'They could 
not do it when the lime stances were 
there." '* I have seen bleaching on the 
ground between the washing-house and 
the river at different periods off and on 
during the last thirty years, but not prior 
to that." The just inference to be drawn 
from this testimony is not that those 
witnesses speak untruly who say that 
they did bleach or did see bleaching before 
1866, but that this ground was not 
habitually used for that purpose. In the 
same relation I may observe that the 
value of what the Lord Ordinary calls 
negative evidence must not be underrated. 
There is a substantial body of evidence 
from Haddington townsmen of credit, 
knowing this ground perfectly well, and 
its size, nature, and uses, during the 
period in question, and they scout the 
idea of it being in fisict a place of recreation 
and bleaching. 

The evidence has to be considered as 
applied to vacant ground, part of the 
town's property, but with no historical or 
overt dedication to popular uses, and the 
evidence of use during the forty years 
from 1858 being all that there is to prove 
the rights now asserted. In my view the 
evidence for the respondent of itself fails 
to make out such a claim ; and when the 
whole evidence is considered, the conten- 
tion of the appellants is satisfactorily estab- 
lished. For a case of this sort, it will 
not do to shew merely that a piece of 
town land was unused for commercial pur- 
poses, and was resorted to by the classes 
who fr^uent vacant spaces. In a genuine 
ease of the dass into which this case is 
sought to be intruded, there is sure to be, 
or to have been, some congruily between 



the nature of the ground and those pur- 
poses of which recreation is the leading 
one, and something to shew that it was 
not merely the worthlessness of the sub- 
ject that accounts for the abstention of the 
authorities from disposing of it for the 
pecuniary advantage of the town. Other- 
wise the ideas of reservation and appro- 
priation, expressed in the respondent's 
averment on which this question turns, 
never arise. In my view of the fiiots 
those ideas are entirely excluded from the 
present case. 

LoBD LiNDUSY (read by Lord Davbt). 
—I also have carefully examined the evi- 
dence in order to see if it justified the 
inference that there had been forty years' 
user as of right of the piece of land in 
question by the public, as alleged by the 
respondent. I have come to the conclu- 
sion that the evidence fells far short of 
what is necessary to establish any such 
user. I entirely concur in thinking that 
there is no law or settled practice of this 
House to prevent it from differing even 
from two concurrent findings of feet ifi 
on a careful consideration of the evidence, 
this House comes to the condusion that 
those findings are wrong. 

[His Lordship then briefly referred to 
the evidence, and said:] The appeal 
ought, in my opinion, to be allowed with 
costs in the usual way. 

ItUerhouJUyirB appealed from reversed. 



Agonte— John Kennedy, W.8., agent f or T. 8. 
Pateraon, W.S., Edinburgh, for appeUants; 
A. & W. Beveridge, agents for Patrick & James, 
aS.C, Edinburgh, for respondent. 

lUeported try J. Eyre Thompeon, Jbg., 
BarriiUr-at'Lam. 
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[IN THE HOUSB OF LORDS.] 
1903. "1 Clippbns Oil Co. v. 
July 27, 28. > EpiimuBOH and District 
Dec. 7. ) Watbb Tbustkes.* 

Eight of Support — Water-pipe — Com- 
peneatum-^Long Acquieaoenoe — Freeump- 
turn. 

The uninterrupted enjoyment for nearly 
eighty years of the right of support to a 
water 'pipe^ land under aUUutory authority 
with the knowledge of the Uien owners of 
the property affected^ held to raise the 
presumption that all that was necessary to 
obtain sueh right had been done. 

Decision of the First Division of the 
Court of Session in Scotland (3 Eraser, 
156) affirmed. 

London and North- Western Railway 
V. Evans (62 L. J. Ch. 1 ; [1893] 1 Ch. 
16) approved. 

Appeal from an interlocutor of the 
First Division of the Court of Session in 
Scotland, dated November 27, 1900, which 
recalled an interlocutor of the Lord Ordi- 
nary (Pearson). The action was brought 
by the respondents, the successors of the 
Edinburgh Joint-Stock Water Co., for 
declarator that they were entitled to 
have a certain pipe for the conduct of 
water supported by the subsoil, and that 
the appellants were not entitled so to 
work their mines under the Pentland 
estate as to endanger the pipe. 

The appellants contended that the re- 
spondent could only acquire such right 
on payment of compensation for the 
minerals which it would be necessary for 
the appellants to leave unworked as a 
support for the pipe. The First Division 
held tbat^the appellants were not entitled 
to work the minerals under or adjacent 
to the pipe, and that after many years' 
enjoyment of support the presumption 
was that compensation had been made. 

The Edinburgh Water Co. were by 
their Act'of 1819 (59, Geo. 3. c. xvi.) 
empowered to lay a pipe, called the 
Crawley pipe, for the conveyance of water 
from a spring into Edinburgh, and some 
four years later a] tract was opened and 
the pipe laid, a portion of it passing 

* Coram, The Lord Chancellor (Earl of Hals- 
bury), Lord Macnaghten, and Lord Robertson. 



through the lands of Pentland and 
Straiten, whence it was carried con- 
tinuously into the city. In order to lay 
the pipe the ground was opened for about 
1,083 yards ^m the point at which the 
pipe entered the Pentland estate. For 
this purpose the water company obtained a 
feu from the then proprietor of the Pent- 
land property of a strip of land of the neces- 
sary length and upwards of twenty-five 
yards broad. The feu disposition was 
dated 1825, and in an action in 1889 it 
was held that the respondents were pro- 
prietors of this strip a coalo usque ad cen- 
trumy and that neither the owner of the 
property nor his lessees were entitled to 
work minerals therein. It was in respect 
of this strip that the respondents claimed 
the right of support in common law. 
From the north end of the strip and 
throughout its whole course the pipe was 
below the surfatce. No disposition of the 
ground or of any leave appeared to have 
been granted by the owners of Pentland 
or Straiten for the land occupied by this 
section of the pipe. It was, however, 
proved that compensation had been paid 
by the water company to the agricultural 
tenants, and that the owners of Pentland 
and of Straiten were at the time fully 
aware that the pipe was being laid. 

Section 22 of the Act of 1819 enacted 
that the water company should cause to be 
entered into books a full and true account 
of all disbursements and receipts on 
behalf of the company, and an accurate 
record of minutes of every contract, bar- 
gain, and agreement made with and by 
the company. 

Section 38 provided that the company 
might take and use grounds and premises 
for the formation of reservoirs to be con- 
structed in the places specified, with the 
written consent of the owners and occu- 
piers of lands affected, on due compensa- 
tion made to landowners and occupiers 
and owners of mills in respect of the water 
taken for the purposes of the undertaking, 
and also that the necessary cuts, trenches, 
mounds, or other works for the convey- 
ance of water to the city might be made 
or executed. Section 73 enacted that 
persons and bodies affected by the con- 
struction of the work should, on refusal 
to treat, be obliged to state in writing the 
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amount of compenfiation which they 
claimed. The Edinburgh Water Oom- 
pany Acts, 1843 (6 & 7 Yict. c. Ixxziz.) 
and 1847 (10 & 11 Vict. c. ccii.), which 
incorporated the Water Works Clauses 
Act, 1847 (10 & 11 Vict. c. 17), gave 
the directors power to contract for and 
purchase such lands as might be required, 
to dispose of surplus lan&, and to agree 
touching the compensation to be paid to 
any person for damage done in the exercise 
of their powers. 

7%6 Lord AdmooaU {Graham Mwrray^ 
K.C.) and Awm Clyde, K.G. (of the 
Scottish Bar), for the appellants. — It is 
for the respondents to prove that in 
accordance with section 22 of the Act 
of 1819 compensation was paid in 
money to the owners and occupiers for 
the time being. There ia no evidence of 
the Legislature's intention to give any 
right in the nature of a servitude. Their 
only right is " to take and use " — ^that is, 
to take ground and pay for it. The Act of 
1843 shews that if the respondents require 
support they must give notice to take the 
land — London and Norih- Wettem RaHtoay 
V. Evam [i892].i 

The Dean of FaauUy {Aaher, K.C.) and 
F. T. Cooper (of the Scottish Bar), for the 
respondents. — The pipe is proved to have 
becm laid with the consent of the then 
proprietors and other persons interested 
eighty years ago; and the irresistible 
ixj^orence is that it was rightly placed 
there and has a right to support, having 
in the first instance been laid down by 
statutory authority. Neither section 38 
nor section 73 compelled the water com- 
pany to purchase the land; nor is the 
case altered by the Act of 1843. The 
facts are inconsistent with any other 
theory than that there was an agreement 
in 1823, which a new purchaser is not 
entitled to disturb. 

[They cited Kelvineide Estate Co. v. 
Donaldeon*8 Trustees [l879].>] 

Avon Clyde, K.C, in, reply. 

The House took time for consideration. 

Thb Lord Ghancbllob (Eabl of 
Halbbubt). — In the year 1819 an Act of 

(1) 62 L. J. Ch. 1 ; [1898] 1 Ch. 16. 

(2) 6 Bettie, 995. 
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Parliament was passed to enable a certain 
water company to supply Edinburgh 
with water from a particular source. In 
the year 1823, just eighty years ago, a 
pipe was put through certain land for the 
purpose of effecting the purpose contem- 
plated by the Act of Parliament. That 
Eipe has continued to be used without 
indrance down to the commencement of 
this dispute, and it has been threatened 
with injury by the working of certain 
mines belonging to the owners of the 
land through which the pipe passes. 
There can be no doubt that if the company 
or their predecessors in title complied 
with the directions of the Act, their pipe 
is entitled to security, and they are en- 
titled to have it protected against injury. 
But it is said that no compliance with 
the directions of the Act can be proved. 

I agree with those of your Lordships 
who think that an actual payment la not 
necessary, even if you have to assume 
that an actual payment was not made — 
that the words of the 38th section would 
be satisfied by the mere acquiescence of 
the landowner, even if he got nothing by 
it; but after eighty years' enjoyment I 
myself should presume whatever was 
necessary to make the maintenance of 
the pipe lawful. 

To ask for particulars of proof after 
such a lapse of time, and to act as if it 
were open to make an objection that 
something has not been proved which 
might have been proved eighty years ago, 
if objection had been then raised, but 
which lapse of time has rendered impos- 
sible to be proved by living witnesses, 
would be to unsettle a most valuable 
principle of law. I might quote Lord 
Chancellor Napier, who himself was quot- 
ing Lord Plunket, when he said : " But 
how stands the case at present ? Witnesses 
have died ; evidence has been lost ; pos- 
session has been matured into a statu- 
table title. I may here use the exquisite 
imagery of one of the greatest of mv 
predecessors — * lime, with the one hand, 
mows down the muniments of our titles ; 
with the other, he metes out the portions 
of duration, which render these muni- 
ments no longer necessary.' How much 
to be lamented if it were otherwise t If 
this preserving hand had not secured the 
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new parliamentary title, what could com- 
pensate for the loss of witnesses, who 
could now testify t " — Mahne v. 0'C(mnor 

[1869].' 

Lord Plunket was speaking of statutes 
of limitations, but every word applies in 
even a stronger degree to that principle 
of presumption in favour of long-continued 
use or possession, from whi(^ the pre- 
sumption arises that such use or posses- 
sion was lawful in its origin. Lord 
Herschell in Philippe v. HaUiday [l89l] ^ 
said, I believe with perfect accuracy, 
'Hhat where there has been long-con- 
tinued possession in assertion of a right, 
it is a well-settled principle of English 
law that the right should be presumed to 
have had a legal origin if such a legal 
origin was possible, and that the Courts 
will presume that those acts were done 
and those circumstances existed which 
were necessary to the creation of a valid 
title"— Chief Baron Pollock in Gihwn v. 
Doey [1867].* 

I hardly understand, and I certainly 
cannot agree to any suggestion, that a 
valid title, created in 1823, could be 
affected by anything in the statute passed 
twenty years afterwards. It appears to 
me that the judgment given by the Lord 
President deals satiafs^riiy with every 
question whether of &ct or law. 

I have no doubt that the decision of 
the Court was right, and I move your 
Lordships that the appeal be dismissed 
with costs. 

Lord Maonaghten. — I am of the same 
opinion. I agree in the judgment which 
has just been delivered by my noble and 
learned friend, and in the judgment about 
to be delivered by my noble and learned 
friend beside me (Lord Robertson), which 
I have had an opportunity of reading. 

Lord Bobertson. — This case was very 
well argued for the appellants, but I am 
satisfied that the judgment appealed from 
is right. 

The pipe in dispute was laid in 1823, 
and has ever since conducted water to the 

(8) Dnuy t. Napier. 626, 644. 
(4) 61 L. J. Q.B. 210, 211 ; [1891] A.C. 228, 
281. 
(6) 27 L. J, Kx. 37, 40 ; 2 H. & N. 616, 628. 



city of Edinburgh. It was laid as in 
virtue of an Act of Parliament passed in 
1819 for the purpose of supplying Edin- 
burgh with water. It seems to me that, 
unless the appellants are entitled to have 
the pipe removed, they are bound to give 
it support. 

Now the 38th section of the Act of 
1819 in dear terms authorises the com- 
pany to make the necessary trenches and 
lay the necessary pipes for conducting 
the water to the city. This enactment is 
side by side with, and independent of^ the 
power to take grounds for another pur- 
pose — namely, forming reservoirs. The 
undertakers, in exercising the power now 
in question — ^namely, to cut trenches and 
lay pipes — are to, first, give notice ; and 
secondly, make satisfaction. These con- 
ditions (about notice and satis&ction) are 
directly and immediately applied to laying 
the pipes. The present case is therefore 
one where compensation is to be made 
for the rights acquired. 

I pause to observe that, as expressed in 
the 38th section, the right given is the 
familiar one of wayleave — a right to lay 
and keep the pipe there. It is not pre- 
ceded by or dependent on the formal 
acquisition in property of the land in 
which the pipe is laid. 

Well, now, the pipe having been there 
for eighty years, what is to be said agalost 
its right to be there? Nothing at all, 
except that it cannot now be affirmatively 
proved that money was paid. But then 
the word in the 38th section is *^ satisfiBkc- 
tion " ; and section 73 shews how satis- 
&ction is to be made to owners who 
refuse to allow the company to use the 
ground. But this owner did in 1823 
allow the company to enter, and it seems 
to me impossible in 1903 or 1898 to 
entertain the idea that he was not 
'' satisfied " any more than that he had 
not had notice. 

I^ then, the pipe was duly laid by 
virtue of statutory authority, its legal 
position apart from the statute of 1843 
(of which I shall presently speak) was 
that it had right to support. I rest this 
on the principle of London cmd Norths 
Western Eailway v. JSvans,^ 

While it is true that the enterprise of 
supplying this dty with water was com- 
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mitted to a private company entitled to 
make profit within certain definite limits, 
the purpose was public. I am unable, 
however, to accept the suggested test as 
in any way conclusive of the question 
whether support or right to support 
exists. The true question is whether the 
grant made to this company, under the 
compulsory powers of the statute, of the 
right to lay pipes, carried with it, by 
implication, the right to support. I find 
it impossible to hold that it did not. The 
question is the same as would have arisen 
in actual practice supposing that at the 
time when the pipe was laid this mineral 
field had been open. Would the owners 
have been compensated on the footing 
that they might, next day, bring down 
the pipe, or iSiat they might not ) Yet 
the right of the undertakers is just the 
same, whether the existence of the minerals 
was known or unknown, and whether the 
right of support was in fact paid for or 
not. 

The appellants' separate argument on 
the Act of 1847 (if the views now stated 
are sound) is somewhat daring, for it 
involves this — that while from 1823 to 
1847 the pipe in question had right to 
support (by virtue of the doctrine oiEvavuf 
Gem ^), it was deprived of that right in 
1847. I am content to say that the 
reasoning of the learned Judges in the 
Oourt of Session furnishes an adequate 
defSanoe of the statute against this imputa- 
tion. 

I have only to add that, like the learned 
Judges, I reject the respondents' alterna- 
tive theory of common -law servitude. 
Their rights are derived firom the Act of 
1819 alone. 

Appeal dismissed. 



Agents — John Kennedy, W.S., agent for J. 
Gordon Mason, S.S.C., Edinburgh, for appel- 
lants ; A. & W. Beveridge, agents for Millar, 
Bobson k M*Lean, W.8., Edinburgh, for re- 
spondentB. 

\Beported by J, Eyre Thompton, Esq., 
Barriiter-at'Law. 



[IN THE HOUSE OF LORDS.] 
XT A lA ? HaBRISON V. KlEK.* 

Nov. 9, 10. J 

Praetiee — AdminisiraUon — Secured 
Creditor — Proof against Real Estate — 
AppUoation to Prove against Personalty 
in Court — Lapse of Time. 

Where an estate is administered in the 
Chancery Division a legal debt is not 
thereby made equitdblcy and the right of a 
creditor under the decree is a legal right 
though the remedy is given by a Court of 
equity. 

A creditor is not precluded from the 
benefit of the decree after the time fixed by 
the Court for creditors to come in cmd 
prove their debts^ and if there is a fund in 
Court applicable to the payment of debts 
the Court toill allow such a creditor to 
share such assets subject to the terms which 
it mxty impose. 

Decision of the Court of Appeal in 
Irblakd, sub nom» Beattie v. Cordner 
([1903] 1 Ir. R. 1) affirmed. 

Appeal from a decision of the Court of 
Appeal in Ireland (Lord Ashbourne, 
L.C., Fitzgibbon, L.J., and Holmes, L.J.) 
reversing an order of Porter, M.B. 

In 1877, Richard Davison Harrison, 
who died in 1888, and of whom the ap- 
pellant was residuary devisee and legatee, 
mortgaged part of his real estate in 
Ireland to Wallace for 8,000?., and the 
mortgage had become vested in the re- 
spondent Kirk. In AprO, 1888, Beattie, 
a creditor, brought an action for the ad- 
ministration of R. D. Hanison's estate. 
The usual decree was made and enquiries 
ordered in July, 1888, and in the No- 
vember following advertisements were 
issued requiring all creditors to send in 
their claims on or before December 4, 
1888, in default whereof they were to be 
peremptorUy excluded from the benefit 
of the decree. Wallace made no claim 
against the personal estate in respect of 
his mortgage, but in February, 1889, 
made an affidavit in the administration 
suit verifying his claim to the mortgage 
debt and interest. The lands mortgaged 

» amm, TheLordOhanceIlor(Barlof HalB- 
bnry), Lozd Shand, Lord Davey, and Lord 
Bobertson. 
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were believed at this time to be sufficient 
security for the amounts due on the mort- 
gage. 

The respondent Kirk in June, 1902, 
moved for leave to claim for a debt of 
7,000^. and interest against the personal 
estate. The appellant made an affidavit 
in opposition to the application, alleging 
that the real estate might have been sold 
long ago in proceedings in the Land 
Court, and if so sold would have realised 
much more than it would now realise, as 
rents had of late years been greatly re- 
duced. He stated that the administration 
had been misconducted, and that he had 
made great sacrifices of money and time 
in improving the estate and discharging 
the claims of creditors. The Master of 
the Bolls refused the respondent's motion 
on the ground that he had been guilty of 
laches and must be taken to have aban- 
doned his claim against the general estate. 
This decision was reversed by the Court 
of Appeal, who gave the respondent 
liberty to prove on the terms offered by 
his counsel that any sum proved should 
be payable out of the residue of the real 
and personal estate after payment of the 
debts and costs already proved or ad- 
mitted. 

Appdhmty in person. — The respondent 
has forfeited his rights by reason of 
his delay. A creditor with a legal claim 
in an administration suit who has &iled 
to prove at the proper time may be ex- 
cluded where the assets have already 
been appropriated to creditors and legatees, 
and even when there is a fund in Court. 
Here the delay was thirteen years or 
more. The cases of MarUefiore v. Brovme 
[isSsV Metoalfe^ In re; Hicks v. May 
[I879j,^ and M^Murdo^ In re ; Pen- 
jield V. APMurdo [1902],' shew that the 
Court will exclude such a daim as the 
present. See the Irish Rules of 1891, 
Order LV. rules 46 and 57, which are 
virtually identical with the English 
Order LY. rules 44 and 57. The mort- 
gagee has elected to forego his claim on 
the personal estate, and the fund having 
been appropriated by the final decree 

(1) 7 H.L. C. 241. 

(2) 49 L. J. Ch. 192; 18 Ch. D. 236. 

(3) 71 L. J. Ch. 691 ; [1902] 2 Ch. 684. 



must be taken as having been paid, and 
creditors and legatees will not be made 
to refund — 1 DanidJUs Clumoery Practice 
(7th ed.), c. xvi. s. 3 (8), pp. 829 and 830, 
and cases there cited. 

Haldam, K,C., Ronan, K.C. (of the 
Irish Bar), and WhUaJcer (of the Irish 
Bar), for the respondent, were not heard. 

Thb Lobd Chakcellob (Eabl of Hals- 
bust). — ^Whatever sympathy we may feel, 
and most of us will have felt, to be 
properly applicable to the appellant, I 
am afraid it is impossible, without re- 
versing the principles on which the ad- 
ministration of the Court of Chancery 
has ever been exercised, to suggest any 
doubt as to the proper decision of this 
case. Here there is no doubt about the 
existence of the debt or of a fund in Court ; 
and I have enquired with some interest 
what authority there is for saying that 
the Court of Chancery, or any other 
Court, under those circumstances can 
refuse to recognise the right of a person 
who is entitled to have his debt paid out 
of a particular estate. It is a totally dif- 
ferent question where the money has been 
distributed to legatees or to claimants, 
and the question is about following the 
money and endeavouring to get back that 
which has been already distributed. That 
case may raise questions of considerable 
difficulty. 

But no such question arises here. The 
money is still there, to be distributed to 
the persons who are entitled to have it ; 
and the respondent here is a person who 
has established his right to that money. 
I seek in vain for any principle that would 
justify the Court in saying that he is not 
to have it because, when originally the 
distribution of the assets was being settled, 
he thought his security was enough. It 
turns out that it is not enough. The 
answer made to his claim to have his debt 
paid is, " Oh, you made a mistake when 
you originally thought the security was 
enough, because now it is not enough; 
and therefore, because you abstained from 
claiming against the general assets, you 
are not to have your debt paid at all." 
It seems to me that that would be a most 
monstrous conclusion for any Court to 
arrive at ; and I am happy to see, after 
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a review of all the authorities on the sub- 
ject, that from a very early period any 
saoh propodtioii receives no countenance 
whatever from the practice of the Court 
of Chancery ; the practice seems to have 
been absolutely the other way.- 

I therefore move your Lordships that 
this appeal be dismissed with costs. 

Lord Shakd. — I am of the same 
opinion. No question here arises with 
other creditors of the deceased testator. 
It is admitted that the right of those 
creditors to the payment of their debts 
is not interfered with, and will receive 
effect notwithstanding the claim now 
made. 

In a question, then, arising with the 
residuary legatee and devisee only, it 
seems to be clear that the respondent, 
the mortgagee, has done nothing, ex- 
pressly or by implication, to preclude him 
from claiming the right to payment in 
full of the debt due to him from the tes- 
tator^s personal estate. He has merely 
delayed making his daim, for reasons 
which he explains, and which seem to be 
quite reasonable in themselves. He has 
not done anything restricting his full right 
as a creditor. That being so, and as there 
is a present fund in Court, part of the 
testator^s estate, and so liable for his 
debts, I think the decision of the Court 
of Appeal, which is supported by a body 
of authority extending over a long period 
of time, is right, and, in my opinion, should 
be affirmed. 

Lord Davst.— The learned Master of 
the Bolls in the present case said that he 
considered that he was not coerced to 
grant the application of the mortgagee 
to obtain the benefit of the administration 
suit, and that, not being coerced, he 
should decline to grant it. The view ex- 
pressed in that language seems to me to 
rest upon a fundamental misapprehension 
of the character of an administration suit 
and of the jurisdiction of the Court of 
Chancery in administering assets in an 
administration suit. 

There is no doubt that the Court of 
Chancery did exercise the right of re- 
straining an action at law upon certain 
grounds; and there is no doubt that 
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when the Court had taken into its own 
hands the administration of an estate it 
did restrain creditors from pursuing their 
legal remedy as against the executors. 
But upon what principle was that done t 
It was done upon this principle — that the 
Court had taken to itself the administra- 
tion of the estate, and, as it precluded the 
creditors from asserting their legal reme- 
dies, it provided other means for those 
creditors to obtain payment of their debts ; 
and the Court was bound to see that the 
creditors whom it restrained from pur- 
suing their legal remedies were not de- 
prived of the means of having the assets 
of the testator applied to the payment of 
their debts. It is an entire fallacy, but I 
think a very common one, to suppose that 
because the debt had to be proved, or the 
payment of the debt had to be enforced 
through the medium of the Court of 
Chancery, it became an equitable demand, 
and ceajsed to be a legal demand. Its 
character was not altered one whit: it 
remained a legal demand, and the right 
of the creditor who came in to prove 
under an administration decree remained 
a legal right, and the debt which was re- 
coverable was a legal debt : the only differ- 
ence made was in the remedy by which 
the debt could be recovered. 

That being so, the Court of Chancery 
usually fixed a time within which the 
creditors could come in and prove their 
debts ; and obvious convenience rendered 
that necessary, because otherwise the 
administration would have been hung up 
for ever. No doubt, as has been pointed 
out, the language in which the time was 
fixed was somewhat peremptory; it told 
people that they would be excluded frx>m 
the benefit of the decree if they did not 
come in within the time. But it has long 
been settled, and I should have thought 
every Chancery practitioner would have 
recognised it, that the language so used 
was in terrorem only, and that the effect 
of it was merely this, and nothing more 
— that any creditor who did not come in 
and prove his debt before the day fixed ran 
the risk of some of the assets having been 
administered and disposed of by the Court 
in payment of other creditors ; and in that 
way the fund for the payment of his debt 
might be imperilled, or, if the estate was 
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insolvent, he might lose a portion of the 
dividends which ho would otherwise have 
received. 

That that is so I think is plain from 
the language used hy Lord Eldon in 
GiUeapie v. Alexander [l827] ^ : " Although 
the language of the Decree, where an 
account of debts is directed, is, that those, 
who do not come in, shall be excluded 
from the benefit of that Decree ; yet the 
course is, to permit a creditor, he paying 
the costs of the proceedings, to prove his 
debt, as long as there happens to be a 
residuary fund in Court or in the hands 
of the executors and to pay him out of 
that residue." So far as my experience of 
the Court of Chancery while it existed, and 
of the practice of the Chancery Division 
since the Judicature Act, goes, that rule 
has been invariably acted upon, and I do 
not hesitate to adopt the expression which 
is said to have been used by one of the 
learned Judges, that it is the ordinary 
rule. 

Of course, in admitting creditors to come 
in at any time to take the benefit of the 
decree, the Court is entitled to, and does, 
impose certain terms — terms indeed not 
afiecting the legal right of the creditor, 
but afifecting the mode in which he shall 
pursue his remedy. For instance, they 
require a creditor to pay the costs of the 
application which has been occasioned 
through his delay in coming in. No 
doubt conditions of that kind are usually 
imposed upon persons coming in at a 
late hour. 

And here a distinction must be drawn. 
In the very able argument of the appel- 
lant at your Lordships* Bar he did not 
always bear in mind the distinction be- 
tween the case where there is still remain- 
ing in Court a residue or a fund legally 
applicable to the payment of debts, and 
the case where the whole of the estate 
has been distributed and it is necessaiy, 
in order to obtain payment, for the 
creditor to get back from legatees, or 
others who have been paid, the money 
which has been paid to them. In the 
first case the creditor is exercising merely 
a legal right. In the other he is exer- 
cising an equitable right which is given 
him by the equitable doctrines of the 
(4) 8 Bobs. 130, 186. 



Court of Chancery; because he has no 
legal right against the legatees; he has 
no legal right against the residuary legatee; 
his only legal right is against the executor. 
But the Court of Chancery, in order to do 
justice and to avoid the evil of allowing 
one man to retain what is really legally 
applicable to the payment of another man, 
devised a remedy by which, where the 
estate had been distributed, either out of 
Court or in Court, without regard to the 
rights of a creditor, it has allowed the 
creditor to recover back what has been 
paid to the beneficiaries or the next-of- 
kin who derive title fr^m the deceased 
testator or intestate. In that case, no 
doubt, equitable defences may be made to 
the claim. 

If authority were wanting, I think 
this distinction is carefully pointed out 
in Ridgway v. Newstead [i860, I86l] * 
by yice-Chancellor Stuart. In that 
case there was a fund in Court, but 
it was insufficient for the payment of 
the creditors who desired to prove, and 
there were also sums standing to the 
credit of infant legatees. Vice- Chancellor 
Stuart admitted at once, without ques- 
tion, the right of the creditor to come in 
and take the benefit of the decree and 
prove as regards the residuary estate 
which still remained in Court; but as 
regards the right which he claimed to 
obtain payment out of sums which had 
been carried to 'the credit and appro- 
priated for the payment of the legacies of 
certain infant legatees, he disallowed the 
claim on the ground that there was an 
equitable defence of laches or acquiescence 
or conduct of that kind. What he says is 
this : '' I think the Plaintiffs have estab- 
lished their right against the general 
assets of the Testator standing in Court to 
the credit of the cause of Fox v. NeuoBtead. 
But as to the claim against the other lega- 
tees, who have been in part paid, and to- 
wards whose legacy an appropriation has 
been made out of the fund paid into Court 
by the Executors under the Trustees' 
Relief Act, I feel the greatest doubt and 
difficulty.'' Then he discusses that point, 
and comes to this conclusion: '*I have 
always understood that the right of a 

(6) 30 L. J. Oh. 889,<w. V.C. and L.C. ; 2 Gifl. 
492, 601, affirmed on appeal, 3 De 0. F. Ac J. 474. 
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ereditor to make legatees refnnd may be 
affected by the course of conduct of that 
creditor — that he may pursue such a course, 
by laches^ acquiescence, or otherwise, as to 
make it highly inequitable for the Court 
to allow him to assert any right as against 
the le^^tees. At the same time, the case, 
on this particular question, has been 
aigued with much less research than I 
could have wished. But if I am to decide 
it now, my opinion is, that the creditor, 
under the circumstances, la not entitled, as 
against these legatees, to make them re- 
fuid or pay any part of his debt. As to 
the general assets, a different principle 
applies, because the general assets could 
not have been distributed sooner. I think 
the plaintiffs have made a clear case to 
those assets which have been obtained 
under the decree of the Oourt within the 
last three years." 

I will not trouble your Lordships by 
reading authorities, because I think that 
judgment of Vice-Chancellor Stuart puts 
the difference between the two cases in 
a most marked manner. It would be, to 
my mind, almost an absurdity if the 
Court of Chancery, which, in order to 
prevent money being paid to one person 
which properly belongs to another, has 
devised a form of action by which money 
may be recovered back from the legatee, 
should refuse to allow the creditor in the 
present case the benefit of the suit, when 
there is a fund in Court applicable to his 
payment, and put him to the expense 
and trouble of pursuing his remedies 
against the residuary legatee and the 
other legatees. That is an absurdity 
which, I think, cannot be credited to 
either the Chancery Division or any 
Division of the Courts in Ireland or in 
this country. 

^ Therefore, as the result of the prin- 
ciples upon which the Courts of Chancery 
acted in administration suits, and which 
are still binding upon the Chancery 
Division of the Kgh Court, and also as 
the result of the authorities which have 
been referred to, my opinion is that, 
where there are general assets applicable 
to the payment of a creditor's debt in 
Court, no authority has been or can 
be quoted in wbjch the Court has 
refused to aUow a legal creditor to oome 



in and share in those assets which still 
remain, subject, of course, to conditions 
and terms such as those which I have 
already referred to. The only way in 
which a creditor, with a legal right of 
action, making that application can be 
met is by shewing that he has in some 
way either released or abandoned his 
claim against the personal property or 
general estate of the testator. 

The appellant was disposed, I think, to 
put his case as high as that; but I do 
not think it necessary to do more than to 
express my entire concurrence in what 
has been said by my noble and learned 
friend on the woolsack, that there is not 
a shadow of proof that the ci*editor has 
done anything whatevei* which is evidence 
of a release, abandonment, or waiver of 
his claim against the general estate of 
the mortgagor. What he has done is 
this : Sharing the opinion which, as^ the 
appellant ingenuouidy told us was' his 
own opinion and the opinion of his 
advisers, that the mortgaged estate 
would prove sufficient for the discharge 
of the claims upon it, he did not think 
it necessary — perhaps it would have been 
thought harsh if he had done it under 
the circumstances : at any rate he did not 
think it necessary— to prove against the 
general estate of the testator; and he 
allowed, at his own peril, the general 
estate of the testator to be partially 
administered up to the point of the 
second further consideration. But after- 
wards, finding from the proceedings in 
the Land Court that he was not likely to 
be paid in full out of the proceeds of the 
mortgaged estate, he then determined 
to make his claim against the general 
estate. 

I can see nothing which amounts to a 
release or abandonment of his claim; 
and, that being so, I am of opinion that 
the Court of Appeal was right in ad- 
mitting the claim, and that the terms 
which they imposed as the condition of 
admitting the claim are at least not too 
favourable to the claimant. 

Mr. Harrison in his argument rather 
wished us to take into account what he 
thought had been the misconduct of the 
gentleman who was formerly a trustee of 
the real owner of the mortgage, not in 
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his character of mortgagee, bat in his 
character of solicitor for some of the 
parties having adverse rights; but I 
need scarcely say that any consideration 
of that kind would be totally irrelevant. 
The Court has considered those ques- 
tions, and they are not before your Lord- 
ships ; and any consideration of that kind 
is perfectly irrelevant so [&r as it affects 
the right of the real owner of the mort- 
gage, the present respondent. 

I am therefore of opinion that the 
appeal should be dismissed. 

LoBD Robertson. — I own to a strong 
antecedent reluctance to accept the con- 
clusion that, in the distribution of extant 
assets of a deceased person, a residuary 
legatee is to be preferred to an unpaid 
creditor. I was prepared, however, to 
adopt a more sophisticated opinion, had 
it been shewn that by some clearly estab- 
lished system of practice the Irish Courts 
had become disabled from rendering this 
very elementary justice. But an ex- 
amination of the authorities, and the 
weighty opinion of Lord Davey, convince 
me that the judgment appealed from is 
right according to Chancery practice, as 
well as on a more elementary comparison 
of the rights of parties. 

When all is said about the conduct of 
this creditor, it comes to no more than 
that the residuary legatee is naturally 
disappointed that the creditor finds it 
necessary to enforce the personal obliga- 
tion in order to get payment of bis debt. 

I am glad to find that there is no 
authority for holding that the institution 
of an administration suit reduces the 
right of a creditor in a mortgage to a 
more or less precarious appeal for a 
share in residue dependent on good 
conduct. 

My view of the case is exactly ex- 
pressed by Lord Justice Holmes in the 
last paragraph of his judgment. " It 
would appear to me," his Lordship says, 
'* that, subject to the rights of the other 
creditors, it would be a matter of course 
to allow the applicant to prove as against 
the residuary legatee, because the latter 
can get nothing until the debts are paid. 
Our order will not affect any of the cre- 
ditors who have already proved, or any 



costs that have been already incurred. 
It will only affect the interest of the 
residuary legatee, and the simple ques- 
tion seems to me to be whether the tes- 
tator's estate is to pay his debts ? Apart 
altogether from any cases that have been 
quoted, I think that no Court which 
administers equity or justice would pre- 
vent a creditor under such drcumstanoes 
coming in to prove." 

Appeal diemiiaed. 



Solicitors— Denton, Hall k Borgin, agents for 
y. B. Dillon & Co., Dnblin, for appellant ; 
Arber k Lewis, agents for Gerard A. Howe, 

^ DabUn, for respondent. 

IB&ported hy J. Byre Thompion, E$q,^ 
Barrister'Ot'Law, 



Y h i i -^^^ ^* DWARRIS AND OTHERS.* 

Will— Canatruetian — " Eldest son " — 
Failure of LvmHaiione — Gift Over — In- 
testacy, 

The term " eldest son"" in a toiU is pro- 
perly applied to the elder of two sons, and 
if there be a person answering the descrip- 
tion at the date of the wiU, such person^ 
though he dies aftervoards in the testator's 
lifetime, is anohjeet of the testator's bounty ^ 
section 24 of the Wills Act, 1837, not 
having, with reference to the objects of 
bounty, the same effect as it has ^'unth 
reference to the real and personal estate 
comprised in itJ* 

A testator devised real estate, after limi- 
tations which failed, to his sister's ^* eldest 
son," there being only two sons at tiiat date, 
both of whom predeoeased the testator with- 
out issue. A third son was bom after the 
date of the wHl, but in the testator's life- 
time, and survived the testator. There wcu 
no residuary devise in the wiU : — Held, 
that the estate did not go to the persons 
entitled under the third son, but vested in 
the appellant, the surviving trustee, as 
under an intestacy, 

* Coram, Lord Macnaghten, Lord Robertson, 
Lord Lindley, and Sir Arthur Wilson. 
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Appeal from a jadgment of the Supreme 
Court of Judicature of Jamaica (in Equity) 
dated May 1, 1908, upon a Special Case 
agreed by the parties. 

The question was as to the proper con- 
struction of a devise contained in the will 
of Sir Fortunatus William Dwarris, de- 
ceased, upon the failure or determination 
of certain limitations therein expressed in 
favour of the testator's wife and issue of a 
plantation called " Golden Grove," in the 
island of Jamaica. 

The testator, who died on May 20, 
1860, made his will dated October 11, 
1822, and thereby gave and devised 
** Golden Grove" upon trusts in strict 
settlement in favour of his children 
therein mentioned, with remainder to the 
use of his wife Alicia JDwarris for life. 
All these limitations were stated in the 
fifth paragraph of the Special Case to 
have determined or failed of effect. The 
testator then proceeded to devise '* Golden 
Grove " as folio ves : *' And immediately 
from and after the decease of my said 
wife to the eldest son of my sister fVances 
McEeaDd Gibney and his heirs for ever 
he and they taking and bearing the sur- 
name of Dwarris and paying the sum of 
500^. a piece *' to each and every of the 
persons thereinafter mentioned,, their 
executors and assigns. The said will did 
not contain any devise of the testator's 
residuary real estate. 

The testator's heir-at-law was his eldest 
son, Fortunatus William Dwarris, who 
died intestate on January 22, 1876. 

Brereton Edward Dwarris (who was 
the heir-at-law of his brother, the said 
Fortunatus William Dwarris) died on 
May 10, 1901, having by his will dated 
August 10, 1895, appointed the appellant 
and the Kev. Anthony Johnson (who 
died on September 6, 1903) his executors 
and trustees. 

The two first bom sons of Frances 
McKeand Gibney were William Gibney 
and George Gibney, who were twins (the 
said William Gibney being the elder), and 
were born in April, 1822. William 
Gibney and George Gibney were both 
living at the date of the testator's will, 
but both predeceased him without leaving 
issue. 

The third bom son of Frances McKeand 
Vol. 73— P.C. 



Gibney was John Wallington Bonner 
Gibney, who was bom in the lifetime of 
the said Sir Fortunatus William Dwarris, 
but after the date of the said will. John 
Wallington Bonner Gibney survived the 
testator, and died on October 25, 1867, 
intestate, and without having had any 
issue. The heir-at-law of John Walling- 
ton Bonner Gibney was his £Either, £^« 
Gibney, who died in the year 1872, having 
by his last will disposed of his estate in 
such a manner that his children, the 
respondents, were the only persons bene- 
ficially entitled thereto. 

The fourth bom son of Frances 
McKeand Gibney was the respondent 
Robert Dwarris Dwarris, formerly Robert 
Dwarris Gibney. 

On February 14, 1902, the respondent 
Robert Dwarris Dwarris (then Robert 
Dwarris Gibney) commenced an action in 
the Supreme Court of Judicature of 
Jamaica (in Equity) against the respon- 
dents Georgiana Mary Anne Charlotte 
Sparkes, Frances Anne Gibney, Sylvia 
Caroline Ovven, Harriette Brereton 
Gibney, and the appellant and the said 
Rev. Anthony Johnson, claiming to have 
the will of the testator, in so far as the 
same related to '* Golden Grove" construed, 
and the rights and interests of the parties 
to the action in such estate declared. 

A Special Case was agreed upon by the 
parties in the action for the determination 
by the Court of the following questions — 
namely : (a) Whether the testator. Sir 
Fortunatus William Dwarris, died intes- 
tate as regarded the fee-simple of '* Golden 
Grove" expectant upon the £ulure or 
determination of the limitations men- 
tioned in paragraph 5 hereof, and, if so, 
in whom such estate was vested. (5) If 
the testator did not die intestate, whether 
the said John Wallington Bonner Gibney 
died seised under the testator's will of a 
vested estate of inheritance in fee-simple 
in remainder expectant upon the deter- 
mination of the limitations referred to in 
paragraph 5 hereof, and whether upon 
the death and intestacy of the paid John 
Wallington Bonner Gibney, such estate 
vested in the said Dr. William Gibney as 
the heir-at-law of the said John Walling- 
ton Bonner Gibney. (c) Whether the 
plaintiff Robert Dwarris Dwarris, on the 
F 
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failure of the said limitations, became and 
was entitled for an estate in fee-simple in 
possession to *• Gulden Grove '* in virtae of 
the limitations contained in the will of 
the testator Sir Fortunatus William 
Dwarris in favour of the eldest son of the 
said Frances McKeand Gibney. 

The questions were (in effect) answered 
as follows: (a) That the testator Sir 
Fortunatus William Dwarris did not die 
intestate as regarded the fee-simple of 
^* Golden Grove" expectant upon the 
£Eiilure or determination of the limitations 
mentioned in paragraph 5 hereof. (6) That 
the said John Wallington Bonner Gibney 
died seized under the testator's will of a 
vested estate in fee simple in renudnder 
expectant upon the determination of the 
prior limitations, and upon the death and 
intestacy of the said John Wallington 
Bonner Gibney such estate vested in the 
said Dr. Gibney as the heir-at-law of the 
said John Wallington Bonner Gibney; 
and question (c) was answered in the 
negative. 

MacnaghUn^ X.(7., and Atcsten-CoH' 
mellj for the appellant. 

Norton, K,G,y and WaggeU, for the 
respondents. 

LoBD Macnaghtbn delivered the judg- 
ment of their Lordships : 

The point raised on this appeal is a 
very short one, and, in their Lordships' 
opinion, free from difficulty. The ques- 
tion, such as it is, turns on one passage 
in the will of Sir Fortunatus William 
Dwarris. After certain limitations which 
have £Eiiled or determined, he disposed of 
a property called "Golden Grove" by 
giving it in these words : " To the eldest 
son of my sister Frances McKeand Gibney 
and his heirs for ever." It appears that 
at the time when the testator made his 
will Mrs. Gibney had two sons. There 
was therefore at that time in existence a 
person answering the description of the 
<* eldest son" of his sister Frances. It 
was contended that the word "eldest" 
was not properly applicable to the elder 
of two persons, and that, if the testator 
had really meant Mrs. Gibney's first-born 
son, he would have said "elder," not 
"eldest." In their Lordships' opinion 
that objection savours of hypercriticism. 



If a man haa two sons, and only two, the 
ordinary way of speaking of the first-bom, 
if not designated by name, is to call him 
the eldest son of so-and-so. There being 
then a person in existence at the time 
answering the description in the will, 
their Lordships are of opinion that that 
person^ though he died afterwards in the 
testator's lifetime, was the object of the 
testator's bounty. There is nothing in 
the context to warrant any departure 
from the proper and ordinary meaning of 
the words employed. 

All the authorities from Lomax v. 
Holmden [l749] * to Meredith v. Treffry 
[l879] ^ point in the same direction. The 
case of Hcurria's Trust, In re [l»64],' on 
which the appellate Court seems to phioe 
some reliance, cannot be regarded as an 
authority to the contrary. The learned 
Vice-chancellor who decided that case 
was at the time of the dedsion under a 
misapprehension as to the operation of 
the Wills Act. He seems to have thought 
that with reference to the objects of tes- 
tamentary bounty the Act had an effect 
similar to that which it has " with refer- 
ence to the real and personal estate com- 
prised in it " (section 24), an error after- 
wards corrected by the Court of Appetd 
in BtUlock v. Bennett [l865].^ 

Their Lordships will therefore humbly 
advise his Majesty that the appeal ought 
to be allowed, and that question 1 ought 
to be answered by saying that the testator 
died intestate as regards the fee-simple 
expectant upon the failure or determina- 
tion of the limitations set out in para- 
graph 5 of the Special Case, and that upon 
the facts stated in the Special Case the 
estate is now vested in the appellant. 

As an arrangement has been made as 
to costs, there will be no order as to costs 
except that the parties are to be at liberty 
to apply for an order to tax their costs. 

Solicitors — Farkes & Browne, for appellant; 
Gasootte, Wadham Sl Co., for respondents. 

[Meported by J, Eyre Tkampton, JStq.y 
Barrister-at'Law, 



(1) 1 Ves. sen. 290. 

(2) 48 L. J. Ch. 337 ; 12 Ch. D. 170. 

(3) 2 W. R. 689. 

(4) 24 L. J. Ch. 512 7 De G. M. k G. 2^3. 
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Moore v, Oxford 

(BlBHOP).* 



Ecclesiastical Law — " Swearing and 
ribaldry " — " Immoral habit '* — Clergy 
Discipline Act, 1892(55 (t 56 Vict. c. 32), 
«. 2. 

The rare use during a period of three 
years^ on oooasions of provocation, of 
objecticnable language, does not constitute 
an ** immorcU habit " wiihin the meaning 
of section 2 of the Clergy Discipline Act, 
1892. 

Appeal by special leave from a decision 
of the Consistory Court of the Diocese of 
Oxford, by which the appellant, Vicar of 
Cowley, was convicted of criminal inter- 
«oarse with Alice Maud Johnson and also 
of the '^ immoral habit '' of swearing and 
ribaldry under section 2 of the Clergy 
Discipline Act, 1892. The Chancellor of 
the Diocese (Sir William Anson, Warden 
of All Souls') had notified the conviction 
to the Bishop, and that 'Hhe sentence 
which should be passed upon the defend- 
ant should be deprivation." The facts 
and evidence appear in the judgment. 

Duke, K,C., and Cecil Walsh, for the 
appellant. 

Adandy KXJ,^ and Snagge, for the 
respondent. 

The Lord Chancellor (Earl of Hals- 
<urt) delivered the judgment of their 
Lordships : 

Their Lordships are of opinion that the 
•main charge in llus case has broken down. 
The statements of the only witness who 
is relied upon for the purpose of proving 
•the charge are, in the opinion of their 
Lordships, uncorroborated by any con- 
duct, axst, or proof, and the charge rests 
entirely upon the evidence of this witness, 
who is the accuser herself. Their Lord- 
ships do not think it necessary to con- 
sider more minutely the conduct of the 
witness, her account of the commence- 
ment of the relations between the 

• Coram, The Lord Ohancellor (Earl of Hals- 
bury), Lord Davey, Lord James of Hereford, 
Lord Robertson, and Lord Lindley. Ecclesias- 
tical Assessors : The Archbishop of Canterbury, 
the Bishop of Southwell, and the Bishop of 
Bip^n. 



appellant and herself being such as 
probably no Court would accept, and one 
which, so far as their Lordshipa know, 
the Court below did not accept as true. 
All the Court below had to determine was 
whether or not immoral relations existed 
at any time, and in any circumstances, 
between the parties; and on that point 
their Lordships are unable to concur with 
the Consistory Court in thinking that 
there is any corroboration by the corre- 
spondence or otherwise in fstvour of the 
accusation which has been made. Apart 
from any technical rule upon the subject, 
it would be a most dangerous thins for 
any Court to allow an accusation of this 
sort to prevail when there is no corrobora- 
tion ; and probably no Court would be 
induced to do so. If that observation is 
true, speaking generally of an accusation 
of this character, it is certainly not 
rendered less important in this case by 
the fact of the witness giving an account 
of the commencement of the relations 
between herself and the accused clergy- 
man, which (as has already been said) 
probably no Court would accept. Brought 
into contact with a stranger for the &8t 
time in her life, she is ravished (according 
to her statement) almost instantly after 
being brought up into the room to 
inspect the repairs that had been made, 
and yet she made no complaint or real 
attempt to defend her chastity. Accord- 
ing to her own account, there was an act 
of violent connection with her, repeated 
on four separate occasions, and though 
immediate assistance, or, at all events, 
opportunities of complaint were at hand, 
there was no loud cry for assistance on 
her part — no pretence of any such com- 
plaint. In those circumstances their 
Lordships think it impossible to confirm 
the finding that the evidence of the wit- 
ness, uncorroborated as it is, and dis- 
credited by her own version of the trans- 
action, can be accepted as conclusive 
against the clergyman whom she accuses. 
With regard to the other charge, of 
having been *' habitually guilty of swear- 
ing and ribaldry," there is a body of 
evidence relating to three or four occa- 
sions, which undoubtedly establishes (as 
the Court below has found) that on those 
occasions language was used which 
f2 
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certainly could not be defended, and the 
use of which would be disgraceful to any- 
body, whether clergyman or layman. 
' But the question upon this part of the 
case is, whether the defendant was, or 
was not, guilty of the charge made — and 
properly made — in pursuance of the 
Clergy Discipline Act, 1892, which 
speaks of a clergyman " alleged to have 
been guilty of any immoral act, immoral 
conduct, or immoral habit," the words 
*' immoral habit" being the words con- 
tained in the charge. Where on occa- 
sions of considerable provocation words 
are used, however discreditable and dis- 
graceful to the person who uses them — 
and certainly no words could be too 
severe in condemnation of language such 
as that found to have been used by the 
appellant, even allowing for exaggeration 
in the views of some of the witnesses 
who used such words themselves, and 
attributed them to the appellant — yet the 
question would still remain whether or 
not, the clergyman having been proved 
in circumstances of provocation to have 
used such words on three or four occa- 
sions in the course of three years, it is 
true to say that he is guilty of the offence 
contemplated by the statute. The use of 
language of that sort can hardly be 
described as an ''immoral act" in the 
sense in which that term is used in the 
Clergy Discipline Act. Immoral conduct 
and immoral habit are probably the same 
thing. What is charged — and in their 
Lordships' opinion properly charged in 
accordance with the statute — is that the 
appellant has '' during the past five years 
been guilty of ofiences against the laws 
ecclesiastical (being offences against 
morality within the meaning of the 
Clergy Discipline Act, 1892) in that he 
had habitually been guilty of swearing 
and ribaldry." Their Lordships certainly 
do not mean to give any countenance to 
the supposed innocence of the use of such 
words, even on special occasions of extra- 
ordinary provocation. As has been 
already said, no words are too severe to 
condemn such language. But the view 
their Lordships entertain is that the 
offence contemplated by the statute — 
namely, of being habitually guilty of 
wearing and ribaldry — ^is not made out. 



Even although the appellant may have 
sometimes used such language, it is notr 
established that he has been habitually 
guilty of such conduct. The evidence is 
spread over a period of three years, and 
the suggestion on the appellant's behalf 
is that objectionable language was only 
used on rare occasions of great provoca- 
tion. 

Under these circumstances their Lord- 
ships are of opinion that the appeal ought 
to be allowed with respect to both- 
charges. 

It is satisfactory to their Lordships to 
find that the views which they entertain 
are shared by the most reverend and 
right reverend prelates who have been 
good enough to give them their assistance 
on this occasion. 

Their Lordships desire to add that they 
entirely concur in the observation of the 
learned counsel for the appellant that, 
under the circumstances, the Bishop of 
Oxford could not have taken any other 
course in this case than that which he 
has pursued. 

The result, therefore, is that their 
Lordships will humbly advise his 
Majesty to allow the appeal ; but under 
the circumstances their Lordships feel 
that it is not a case in which costs should 
be given, and there will, therefore, be ho 
order as to costs on either side, either 
before this Board or in the Court below.. 



Solicitors— Bryant & Hall, for appellant ; 
F. M. Mallam, for respondent. 

[Reported by J. Eyre Thompson^ Esq,y. 
Barrister-at-Law. 
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Dec. 16. f Thb City op Lincoln v, 

1904. { Smith.» 
Feb. 3. ; 

Shipping — Charterparty — Unseaworihi' 
ne88 from Improper Loading — Pergonal 
yegligenoe of Owner, 

The owner of a chartered ehip, in henelf 
eeaworthy^ bttt rendered uneeaworthy by the 
improper loading of cargo and baUaet 
which is carried out under hie ordersj is 
liable for damage occasioned by his personal 
negligence. 

Appeal from an order of the Court 
of Appeal in Natal dated July 31, 1901, 
which affirmed — subject to a variation in 
the amount of damages — a judgment of 
the Circuit Court of Durban of April 30, 
1 90 1 . The facts and arguments sufficiently 
appear in the judgment. 

Rdbson^ K,C,^ and 2>. Stephens^ for the 
appellants. 

Stir R, T. Reid, K,C,, SorutUm, K.O., 
and GlaveU Salter ^ for the respondent. 

Lord Macnaqhtbn delivered the judg- 
ment of their Lordships : 

This is an appeal in the name of the 
master and owners of the steamship City 
of Lincoln from an order of the Appeal 
Court in Natal. The order appealed from 
upholds a verdict and, subject to a varia- 
tion in the assessment of damages which 
were ultimately fixed at 7,450^. 2«., affirms 
a judgment obtained in the Durban 
Circuit Court by the respondent Charles 
George Smith. 

The action was brought to enforce a 
elaim for damages for non-delivery of 
caigo by the CUy of Lincoln in breach of 
a charterparty dated December 1, 1899, 
.and expressed to be made in Buenos Ayres 
between W. Samson & Co. "on behalf of 
the owners," and "T. S. Boadle & Co., 
charterers." The City of Lincoln belonged 
to W. Samson himself, and this appeal is 
brought on his behalf. The respondent 
was represented by T. S. Boadle & Co. 
The charter provided that the vessel, 
being tight, staunch and strong, and 
every way fitted for the intended voyage, 

* Ckfram^ Lord Macmighteii, Lord Lindlej, 
fiir Arthcr WilacD, and Sir John Bonser. 



should with all convenient speed, being 
discharged, proceed as ordered by the 
charterers or their agents to the under- 
mentioned places, and receive from them 
in the Port of Bosario a quantity of hay 
in export bales ; thereafter, in La Plata, 
a quantity of livestock on deck, which 
cargo the charterers bound themselves to 
ship not exceeding what the vessel could 
reasonably stow and carry over and above 
her tackle, apparel, provisions, and furni- 
ture, and being so loaded should therewith 
proceed to Port Natal, South Africa, and 
deliver the cargo on being paid a lump-sum 
freight of 6,500^. The owners were to 
appoint the stevedore. The charterers 
were to have the full reach and burthen of 
the steamer with the exception of space for 
1,200 tons of coals for ship's use, which 
were to be carried in steamer's holds and 
bunkers. The charter and bills of lading 
contained a series of exceptions and pro- 
visions in favour of the owner. Average, 
if any, was to be payable according to the 
York-Antwerp Rules of 1890, which 
negative any claim in respect of cargo 
carried on deck. 

In pursuance of this charterparty the 
City of Lincoln commenced loading on 
December 7, 1899, at Exnario. There she 
took on board some 20,000 bales of hay. 
She then proceeded down the river and 
entered La Plata on the 16th, where she 
took in more hay and fodder and received 
her cargo of livestock — 270 bullocks, 
100 horses, and 400 sheep. She started 
on her voyage on December 21, 1899, 
leaving Ensenada on the afternoon of that 
day. She arrived at Port Natal x>n 
January 15, 1900, short of her cargo of 
hay by 578 bales, and without a single 
one of the bullocks, horses, and sheep 
shipped by the respondent. 

The respondent's case was that the City 
of Lincoln^ though in herself and as a 
ship tight, staunch and strong, and fitted 
for the voyage, was not properly ballasted, 
and was therefore unseaworthy when 
notice was given that she was prepared to 
receive her cargo and when she started 
on her voyage ; that this unseaworthiness 
was attributable to negligence or want of 
reasonable care on the part of the owner 
himself, and was the direct cause of the 
loss complained of. On the other hand, 
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the owner maintained that the vessel was 
properly ballasted and perfectly seaworthy 
at starting, and, moreover, he contended 
that, even assuming she was unseaworthy, 
he was protected from liability by the 
exceptions and provisions of the charter- 
party. 

The action came on to be tried in April, 
1901, before Mr. Acting- Justice Beaumont 
and a special jury of five. The trial 
lasted several days. There was a good 
deal of evidence on both sides, oral and 
documentary, including the depositions of 
witnesses taken on commission, the 
captain's diary, the rough log, and the 
chief officer's log-book. The learned 
Judge seems to have been under a mis- 
apprehension as to the position of the 
charterer. He appears to have thought 
that the vessel was " handed over " to the 
charterer on the date of the charterparty, 
December 1, and that from that date she 
was under his orders, and that the 
charterer " arranged to his own likiog as 
to the loading of the vessel." He was 
prepared to hold, as a matter of law, that 
in any event the owner was excused by 
the exceptioDS in the charterparty. Biit 
although that was his opinion, he summed 
up the case to the jury in a manner to 
which no objection can be taken, and he 
proposed to the jury a series of questions, 
in framing which he invited the assist- 
ance of the learned counsel on both sides. 

The material questions put to the jury, 
with the answers given by them, are as 
follows : 

1. Q, Was the steamship City of 
Lincoln as a ship tight, staunch and 
strong, and every way fitted for the 
intended voyage at the time she was 
chartered before she was loaded) — 
A, Yes. Jury unanimous. 

2. Q. Was she seaworthy after loading 
and before leaving dock at Ensenada t — 
A, No. Majority of jury, 4 to 1. 

3. Q. If not, in what respects did she 
become unseaworthy and from what 
cause? — A, She was unseaworthy, being 
top-heavy, having insufficient dead weight 
in her bottom to counteract the weight 
above the water-line. Majority, 4 to 1. 

4. Q, Was the shipowner in any way 
responsible for such causes, if any, by 
want of reasonable care on his part? — 



A, Owner is responsible, as he should 
have seen that more dead weight was put 
in the bottom of the steamer. Majority, 
4toL 

7. Q, What were the causes of the loss 
of cargo ? — A. The vessel being in an un- 
seaworthy condition as per answer No. 2 
was not able to stand the ordinary rough 
weather experienced. Majority, 4 to 1. 

8. Q. Were such causes due to unsea- 
worthiness at starting or to perils of the 
sea) — A, To unseaworthiness at starting. 
Majority, 4 to 1. 

On these findings the learned Judge 
gave judgment for the charterer, observ- 
ing that but for the condition in the 
charter, to which, perhaps (he said), he 
attached too much weight, there could be 
no doubt the verdict of the jury would be 
perfectly right. 

The opinion of the Supreme Court on 
appeal was delivered by Mr. Acting- 
Justice Broome in a written judgment 
which has their Lordships' entire ap- 
proval. The conclusion at which the 
Court arrived was that, on the questions 
of fact, there was ample evidence to sup- 
port the findings of the jury, and that there 
was nothing in the charterparty to relieve 
the owner from consequences resulting 
from want of reasonable care on his part. 

In the argument before their Lord- 
ships very Httle was said about the 
exceptions in the charterparty. Indeed, 
that point was hardly open then. It had 
been practically concluded by the case of 
Anglo Argentine LiveBtoek and Produce 
Agency, Lim, v. WeatdU} There a ship 
was chartered to carry cattle from La 
Plata to England. The charter was 
identical in its terms with the charter of 
the City of Lincoln. The ship was over- 
burdened and rolled so heavily that the 
cattle were lost. Mr. Justice Mathew 
held the owner liable. He thought the 
owner had been personally negligent, and 
that there was nothing in the charter to 
excuse him from the consequences of 
personal negligence. On appeal, both in 
the Court of Appeal and the House of 
Lords, it was held that the owner was 
protected, not because personal negligence 
was covered and excused by the conditions 
of the contract, but because th«^ was no 
(1) Unreported. 
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oaae of personal negligence at all. It 
appeared that at the time when the 
charter was made and at the time when 
the vessel was being loaded the owner 
was in this country. He had lefb the 
management of the vessel in the hands of 
duly qualified and competent persons. 
Against the consequences of negligence 
on the part of servants and agents the 
conditions of the charterparty were a 
protection. In the present case no one 
but the owner had anything to do with 
the loading of the vessel. The charterer 
had no right to interfere. It was not his 
province to load or to stow the vessel. 
His business was to provide a cargo in 
accordance with the conditions of the 
charterparty. To do the owner justice, 
he did not attempt to excuse himself by 
throwing the blame on the stevedore or 
the captain or anybody else. He did not 
for a moment dispute his responsibility in 
regard to loading or ballasting. His case 
was that the ship was properly loaded 
and ballasted. She was loaded, he said, 
and ballasted " as proposed/' Indeed, he 
went so far as to declare that he would 
have no hesitation, in the event of a 
similar cargo being offered, to load the 
City of Lvneoln in the same way and 
ballast her in the same manner. 

The findings of the jury on the ques- 
tions of fact were impeached in a very 
able argument on behalf of the appellant, 
but their Lordships see no reason to 
difiTer from the conclusion at which the 
Supreme Court arrived. Their Lordships 
have not to decide whether the jury were 
right or wrong in their view of the &ct8. 
They have merely io determine whether 
there was evidence on which reasonable 
men properly instructed by the Judge 
could have come to the conclusion at 
which the jury arrived. It seems to their 
Lordships that there cannot be any doubt 
upon that point. 

The learned Judges of the Supreme 
Court have given a very accurate history 
of the voyage and an interesting account 
of the behaviour of the vessel. As soon 
as she got into salt water she proved to 
be strangely and, so to speak, perversely 
unstable, with a strong list — described as 
" abnormal " — ^first to one side and then 
to the other. The captain was evidently 



alarmed. In calm weather he took down 
the topmasts, which is said to be a very 
unusual proceeding. He shifted the cargo. 
He did all that a good seaman could do^ 
but his efforts were of no avail. The 
deck cargo was lost, partly jettisoned and 
partly swept overboard, in a ^e which 
the City of Lincoln could have weathered 
with perfect safety if she had not been so 
crank and unstable. That she was un- 
stable is not open to doubt. The question 
is: To what was the instability duel 
Various suggestions were made, all more 
or less plausible. The main tank leaked, 
it was said. But that was proved to be a 
mistake. The tank was tested at Natal 
and found to be perfectly sound. There 
was an overflow of water when the tanks 
were run up. But this water was pumped 
out afterwards, and things were no better. 
There was some shifting of the coal, and 
that may have started the cranknees. It 
would be difficult to counteract the mis- 
chief once started, especially considering 
that the tank from which the animals 
were supplied extended amidships without 
a division from side to side. A scientific 
witness, a Mr. James Afarjoribanks, called 
by the owner, proved mathematically that 
the vessel was perfectly stable. He said 
that "something must have happened.^' 
But what that something was he could 
not tell. Now it is to be observed that 
the learned Judge was not even asked to 
put to the jury as a definite subject for 
their consideration any one of these 
suggestions which this Board was invited 
to consider. It may be that some acci- 
dent did occur to which, if it could have 
been ascertained, the disaster might have 
been traced. But it cannot be said that 
the jury were wrong in accepting the 
opinion of practical seamen and in declin- 
ing to speculate on hidden causes and 
conjectural mishaps. 

There were three witnessee whose evi- 
dence seems to be oondusive on the 
question which their Lordships have to 
determine. Captain Storm and Captain 
Beeve were witnesses for the charterers. 
Captain Cowie was called by the owner. 
All three were practical seamen, and all 
independent witnesses. They were at one 
as to the cause of the disaster. Captains 
Storm and Reeve were asked to report on 
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the loss of the cargo immediately upon the 
arrival of the City of Lincoln at Port Natal. 
Thej did so, and afterwards confirmed 
their report as witnesses for the plaintiff. 
Their report concluded as follows : ** our 
opinion .... is that the ship at the time 
the cattle, sheep, horses, forage, <bc., were 
taken on deck was not sufficiently ballasted 
so as to counteract the heavy weight of 
the cargo, cattle, kc, carried on the upper 
decks. This was proved when the vessel 
got into salt water thus raising the centre 
of gravity, when for the above reason she 
listed over and shewed her crankness and 
unseaworthiness. The direct result of this 
crankness of the ship was the total loss of 
the deck cargo and live stock, as the ship 
being well adapted for the carriage of live 
stock, she would, with sufficient ballast, 
have carried her cargo in safety to Natal, 
as she had done on previous voyages." 

That passage was read to Captain Cowie 
in cross-examination. He was asked, '' Is 
that correct f " His answer was, '* I think 
so, the ship is all right if she is properly 
loaded." Captain Cowie had already ex- 
pressed a very decided opinion that the 
City of Lincoln was not properly loaded 
for this voyage. With the cargo she 
carried she ought, he thought, to have 
had 1,300 tons dead weight in her bottom. 
The weight she carried on top was ex- 
cessive, he said, for the weight she had 
underneath. There was no doubt that 
the behaviour of this ship shewed the 
want of weight in her bottom ; he would 
have taken her anywhere, he said, if he 
loaded her, but " not as she was." 

Now Captain Cowie was an exceptionally 
valuable witness. Not only was he a wit- 
ness called by the defence, but he actually 
made the same voyage with a similar cargo 
at the very same time as the City of 
Lincoln. He commanded the JuUa Park, 
carrying cattle from La Plata to Natal. 
He left La Plata on the same day as the 
Cify of Lincoln, and arrived at Natal before 
her without loss. He experienced the same 
weather. He probably had rather a severer 
gale to encounter. His course was more 
southerly, and it seems to be the case that 
in such a gale as that to which the City 
of Lincoln was exposed the more south 
you go the stronger you find the wind. 
It is not surprising that the jury should 



have preferred Captain Cowie*s experience 
to the theories and mathematical calcula- 
tions of Mr. Marjoribanks. 

Their Lordships will therefore humbly 
advise his Majesty that this appeal should 
be dismissed. The appellants will pay the 
costs of the appeal. 

Solicitors — Holman, Birdwood & Co., for appeU 
lantB ; Edell Sc Gordon, for respondent. 

IM^^arted by J. Eyre Thompum, £iq.^ 
BarrUtcr-at'Lafo, 
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New Sovih Wales — Croum Grant oj 
Lamd — Reservation by the Croum — Sub- 
sequent Grant by Crown without Reserva 
tion. 

In 1830 the ''Trustees of the Clergy 
and School Lands in the Colony of New 
SouUh WdleSy* a body incorporated by 
Royal chartery conveyed to 2?., the pre- 
decessor in title of the respondents, thirty-six 
acres of land expressed to be bounded *' by 
the water of Port Jackson Harbour" In 
the grant,' however, of the land by the Crown 
to the corporation there was an exception 
of so much thereof *' as may be within 
100 feet of high water mark " ; and this 
grant and exertion were recited in the 
conveyance to D, The corporation having 
been dissolved, the Crown in 1840 granted 
the land — stated to be thirty-six acres — to 
the respondents* predecessor in title. There 
uHis no mention in the grant of the excep- 
tion of the hundred feet of sea- front, and if 
tiiat space had been excited the land wotdd 
have been less than thirty-six acres : — Held, 
that the respondents were entitledtothe land 
unthout exception of the sea-front, as the 
grant of 1840 was so worded as to remove 
the doubt as to DJs title to the land as far 
as the water* s edge. 

Appeal from an order of the Supreme 
Court of New South Wales, dated July 30, 
1902, affirming the decision of the Chief 
Judge in Equity, and dismissing an in- 

^ Coram, Loid Macnaghten, Lord Bobertson, 
Lord Lindley, and 8ir Arthur Wilson. 
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formation filed to establish the title of 
the Crown to a strip of one hundred feet 
broad of the sea-front. The facts are 
fully stated in the judgment. 

Aiquiih^ K,C,^ and Vaughan Hawkins, 
for the appellant. — In taking his con- 
veyance from the corporation, Dumaresq 
had full notice that the strip of one hundred 
feet was excepted from the grant by the 
Crown to the corporation, as that grant 
was recited in the conveyance. The true 
construction of the subsequent grant in 
1840 to Dumaresq is simply to confirm 
his title to so much as the corporation 
had power to convey. 

[They cited AU.-Oen. of New SotUh 
Wales V. Eagar ri864],> Cooper v. Stuart 
{1889],* and AtL-dsTh. of New South Wales 
v. Milson [1896].*] 

Warmingtonj K.C.f and E. J, Parker^ 
for the respondents Dickson and Dodds. — 
The title of the respondents rests on the 
<xmveyance of 1840, which contained no 
•exception of the hundred yards, and was of 
land estimated to be thirty-six acres. If the 
«trip was taken away there would be sub- 
stantially less than thirty-six acres, and the 
terms of the grant must be taken to have 
been intended to remove the ambiguity, 
in a sense favourable to Dumaresq, of the 
previous transactions. Moreover, the cer- 
tificate of title obtained in 1887 is con- 
•dusive against the Crown — Beal Property 
Act (26 Yict. No. 9), ss. 33 and 40. It has 
been so held in the colony of Victoria — 
AU.'Gen. v. GokMorough [1889].^ 

[They also cited AU.-Gen.for New South 
Wales V. Love [l898].*] 

Whinney, for the respondent Williams, 
Registrar-General for New South Wales. 

Vaughan Hawkins replied. 

Lord Lindlet delivered the judgment 
of their Lordships : 

The question raised by this appeal is 
whether a small strip of land, one hundred 
feet wide, adjoining the sea in Port Jackson, 
near Sydney, is the property of the Crown 
•or of the defendants. This depends on 

(1) 3 N.8.W. Sup. Ct. Rep. 234. 254. 

(2) 58 L. J. P.O. 98 ; 14 App. Cas. 286. 

(3) 16 N.8.W. L. B. 145. 

(4) 15 Vict. L. B. 638, 654. 

^5) 67 L. J. P.C. 84 ; [1898] A.C. 679. 



the true construction of a grant by the 
Crown to one Dumaresq, dat^ August 12, 
1840. In order, however, to understand 
this grant it is necessary to explain the 
position of the parties to it at that date. 

In 1826 a chai-ter was granted by the 
Crown, incorporating a number of persons 
by the name of '' The Trustees of the 
Clergy and School 'Lands in the Colony 
of New South Wales," with power to 
cultivate, sell, lease, and mortgage any 
lands which might thereafter be granted 
to tbem by the Crown (arts. 15, 17, 
and 20) ; and by article 33 it was granted 
and declared that all lands theretofore 
set apart within the colony for the sup- 
port of the clergy of the Established 
Church, and known by the name of the 
glebe lands or by whatever other name 
the same might be known, should, from 
and immediately after the death or resigna- 
tion of the clergyman then in the occupa- 
tion or enjoyment thereof^ pass to and 
become vested in the corporation upon 
the same trusts and for the same purposes 
as their other estates. By article 36 the 
Crown reserved to itself power to dissolve 
the corporation and to resume all the 
lands previously granted to it, but subject 
to all mortgages and contracts for sale 
previously lawfully made. 

It is common ground that the strip of 
land in question formed part of some 
glebe lands called St. Philip's glebe, and 
that before February, 1828, arrangements 
had been made with the clergyman who 
held them for his resignation. It does 
not, however, appear when his resignation 
was formally completed. 

It was contended that by virtue of 
article 33 of the charter the glebe lands 
resigned became vested in the corpora- 
tion by virtue of the charter and without 
any further grant from the Crown. Per- 
haps this is so ; but there is nothing to 
shew when on this assumption the lands 
did become so vested. It is obvious that 
a grant reciting and recognising the 
resignation and accurately defining the 
landis to which the corporation has 
acquired a title would be useful and 
pi'event disputes ; and it appears that 
such a grant was, in &ct, usually obtained, 
and was applied for in this case as early 
as October, 1827. The Government 
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officials promised that proper deeds should 
be completed upon the receipt from the 
trustees of some formal document which 
was required. But no grant was in iact 
obtainMl before the sale, which it is neces- 
sary now to notice. 

On February 14, 1828, part of St. 
Philip's glebe was sold by auction by the 
corporation. The advertisements and con- 
ditions of sale stated that a transferable 
lease for twenty- one years, with an option 
to purchase the fee, would be granted to 
the highest bidder. The advertisements 
and conditions also contained the following 
words — namely : " All clauses introduced 
in the grants to the trustees to be inserted 
in the leases and conveyances." It was 
also stated that lots 1 to 9 of the St. 
Philip's glebe lands adjoined the sea. The 
strip of land in question formed part of 
lots 5, 6, and 7. Lots 5 and 6, con- 
taining about thirty- six acres, were bought 
by Mr. Dumaresq. 

No formal contract for this purchase is 
produced ; but the relation of vendor and 
purchaser between the corporation and 
Mr. Dumaresq upon the above terms was 
then established, and a conveyance by the 
corporation to him was afterwards exe- 
cuted, as will be stated presently. 

In the meantime the corporation ob- 
tained a grant of the glebe lands from the 
Crown. It is dated November 24, 1829. 
It recites that by certain instructions 
under the Royal sign manual the Govern- 
ment is empowered by the Crown to grant 
to the corporation certain lands in the 
colony, and refers to the charter of in- 
corporation, and a grant is made to the 
corporation of certain lands which are 
so described as to include the strip in 
question. But then come words which 
except it. The words are '' Excepting 
and reserving to His Majesty " lands for 
sites of towns or villages or other public 
purposes, ''and also reserving to His 
Majesty his heirs and successors all such 
part of the said piece or parcel of land 
hereinbefore described as may be within 
100 feet of high water mark on the sea 
coast or in any creek harbour or inlet." 
Other reservations followed, but it is un- 
necessary to refer to them. 

The effect of this last reservation is not 
open to any serious controversy. If the 



strip in question belonged to the Crown 
at the date of the grant the strip was 
excepted from the grant. The word 
'^ reserving " would operate as an excep- 
tion {Shep. Touch, 78 et eeq,. Go. Lit. 143a). 
If, on the other hand, the strip belonged 
to the corporation under the charter, the 
reservation would operate by estoppel, 
and have the effect of a grant by the cor- 
poration to the Crown. After accepting 
this grant the corporation could not suc- 
cessfully claim the strip of land from the 
Crown. But Dumaresq was not a party 
to this grant, and any equitable title which 
he may have acquired was not affected 
by it. 

On July 1, 1830, the corporation con- 
veyed to Dumaresq the lands which he 
had purchased in 1828, and by the same 
deed he mortgaged them to the corpora- 
tion for part of the purchase-money. The 
conveyance recited the letters patent of 
1826, and the grant by the Crown to the 
corporation of November 24, 1829, and 
the resolution to sell the lands comprised 
in that grant by public auction, and that, 
as the grant to the corporation had not 
then been made out, it had been proposed 
that the conveyances to the purchasers 
should be delayed until the grant to the 
corporation had been obtained, and that 
Dumaresq had become the purchaser of 
the piece or parcel of land hereafter men- 
tioned, "the same being parcel of the 
land comprised in the herein-before in 
part recited grant of the 24th November 
1829." The conveyance then went on to 
convey to Dumaresq thirty-six acres of 
land, '* being parcel of the land comprised 
in the herein-before in part recited grant 
of the 24th November 1829 and which 
said piece or parcel of land intended to be 
hereby granted and enfeoffed is bounded 
on the north-east by the water of Port 
Jackson Harbour." The rest of the con- 
veyance and the re- mortgage contain 
nothing material. There is no reservation 
or exception in this deed, but the grant 
of 1829 is referred to not only in the 
description of the parcels, but in the 
recital, where the property granted by it 
is described as " bounded as in the said 
grant . . . mentioned to hold the same 
subject to the reservation and condition* 
in the now recited grant contained.'" 



Digitized by 



Google 



Vol, 73.] 



PRIVy COUNCIL CASES. 



5} 



ATT.-Ghsir. FOB Nbw South Wales v. Dickson. 



This deed of 1830 is by no means so clear 
as it should have been. Its legal effect 
appears to their Lordships to have been 
that the purchaser only acquired so much 
of the land described as the corporation 
itself acquired by the grant of 1829. But 
the purchaser might very naturally think 
that the land iiehich he agreed to buy 
extended to the water's edge, and that the 
land conveyed to him did the same. Both 
the particulars of sale and the conveyance 
of 1830 so describe it, and it is only by 
reference to the grant of 1829 that any 
doubt on this point arises. 

In 1833 the corporation was itself dis- 
solved, and its property thereupon re- 
verted to the Chrown, as provided by 
article 36 of the charter of 1826. 

On August 12, 1840, Dumaresq paid 
off his mortgage to the Crown, and the 
Grown made the grant which has given 
rise to this litigation. The grant is not 
a simple reconveyance of the property 
mortgaged, which would be the ordinary 
form if all that was intended was to re- vest 
in the mortgagor what he had mortgaged 
to the corporation. 

The Crown not having been the mort- 
gagee, recitals shewing the title of the 
Crown to the mortgaged property and of 
the Crown Receiver to receive and give a 
good discharge for the mortgage- money 
would be quite in ordinary course, and 
the grant in question contains recitals 
shewing this. But there are passages in 
tile erant which do more than this and 
which require attention. 

In reciting the conveyance of 1830 the 
purchase by Dumaresq in 1828 is pointedly 
noticed, and the parcels conveyed by that 
deed are described as bounded by the 
water of Port Jackson, and the operative 
part of the grant runs thus : 

*' Now know ye that in fulfilment and 
execution of the contract so made and 
entered into by the trustees of the clergy 
and school lands aforesaid, for the s^e 
and conveyance of the said lands to the 
said William Dumaresq his heirs and 
assigns as aforesaid, and in consideration 
of Uie payment by the said William 
Dumaresq of the said several sums of 
4MI. and 32^. 12«. to the said Oswald 
Bloxsome as aforesaid on our behalf, we 
do hereby grant and confirm unto the 



said William Dumaresq and his heirs, all 
that said parcel of land estimated and 
accepted as aforesaid to contain 36 acres 
comprised in the hereinbefore in part 
recited indenture of the 1st July 1830, 
and hereinbefore particularly mentioned 
and described with the appurtenances 
thereto belonging, to hold the said lands 
and other hereditaments with the appur- 
tenances thereto belonging, unto the said 
William Dumaresq his heirs and assigns, 
to and for the end intent and purpose 
that the said term of 1,000 years therein 
mentioned for the now residue thereof 
shall and may henceforth become merged 
and extinguished in the freehold reversion 
and inheritance of the said lands and 
hereditaments so by these presents and 
the hereinbefore part recited indenture 
conveyed to, or otherwise vested in the 
said William Dumaresq and his heirs 
as aforesaid, and wholly cease determine 
and for ever become void to all intents 
and purposes whatsoever.'' 

There is not a word here to shew that 
the strip of land next the sea was excepted 
from the lands agreed to be purchased 
by Dumaresq in 1828, and conveyed to 
and mortgaged by him in 1830. So far is 
this from being the case that those lands 
are described in this grant of 1840 as 
bounded by the waters of Port Jacksou. 
Moreover, if a strip of one hundred feet 
is deducted, thirty-six acres are a con- 
siderable over-estimate. 

The Chief Judge in Equity, before whom 
the case first came, decided that upon the 
true construction of this grant of 1840 
the strip of land reserved to the Crown in 
the grant of 1829 was included in the 
land conveyed to Dumaresq by the Crown 
in 1840. The Full Court took the same 
view and affirmed his decision. From 
this decision the present appeal is brought 
The respondents claim through Du- 
maresq. He sold to Gibson in 1841, who 
died shortly afterwards, and the respon- 
dents are trustees of his will and pur- 
chasers from them. 

After Gibson's death — namely, in 1873 
— his widow applied to the Crown for 
permission to purchase and retain the 
mud flat in front of her land. This was 
refused. Later— namely, in 1880 — being 
told that the land was not hers, she 
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applied for a rescission of the reservation 
by the Orown, and ultimately a portion 
of it was acquired by her trustees from 
the Crown. In October, 1885, a certifi- 
cate of title was obtained by Gibson's 
trustees, but with a note of the reserva- 
tion of the one hundred feet. This led to 
much correspondence, and ultimately, in 
November, 1887, the note was ramoved, 
and Dickson and Dodds, the trustees, 
were registered as the owners of the land 
which Gibson bought, including the strip 
now claimed by the Crown. 

In June, 1900, the Crown again 
claimed the strip of land, notwithstand- 
ing the registration ; and the present 
proceedings to enforce the daim were 
instituted on December 12, 1901. 

If their Lordships had come to the 
conclusion that the grant of 1840 had 
not included the sea-frontage, it would 
have become necessary to consider the 
very important question whether the 
registered title thus acquired was con- 
clusive against the Crown. But their 
Lordships having arrived at the same 
conclusion as the ColoDial Judges as to 
the effect of that grant, the question 
whether the Crown is bound by the 
registered title does not call for decision 
on the present occasion. 

Their Lordships have already stated 
that, in their opinion, the grant of 1829 
did not convey to the corporation the 
strip of land in dispute, or leave the 
ownership of it in the corporation if 
vested in them before. It remains to 
consider the other documents. 

Great reliance is placed by the Crown 
on the statement in the conditions of 
sale in 1828 that the leases and convey- 
ances to the purchasers would contain 
*' all clauses introduced in the grants to 
the trustees," and it is contended that 
the purchasers must have known from 
this that they would not obtain a sea- 
frontage. Their counsel, on the other 
hand, contends that the statement that 
lots 1 to 9 adjoined the sea was mis- 
leading if the sea- frontage of those lots 
was to be excepted ; and that the words 
relied upon by the Crown, which were 
general words applicable to all the pro- 
perty, could not be applied to those lots, 
or, if they could, should be confined to 
reservations for roads, and mines, and 



minerals, and restrictions on user which 
the Crown might think proper to impose. 
Their Lordships feel considerable diffi- 
culty in deciding this controversy. If it 
was generally known in the colony in 
1828 that Crown grants of lands adjoin- 
ing the sea always excepted a strip just 
above high-water mark, the purchaser 
could not reasonably complain that he 
was misled. But if there was not any 
such common knowledge, the purchaser 
would undoubtedly have great reason to 
complain if he did not obtain a sea- 
frontage. 

The conveyance of 1830 is so worded 
as to be open to two constructions. The 
parcels conveyed by it are first of all 
described as comprised in the grant of 
1829, but then they are said to be 
bounded by the water of Port Jackson. 
This is perfectly true in one sense — that 
is, if the description of the parcels in the 
grant of 1829 is looked at, but the ex- 
ception from them is disregarded. The 
legal effect of the conveyance of 1830, so 
far as the Crown was concerned, was only 
to pass the property which the corpora- 
tion had power to grant ; but as between 
the corporation and the purchaser it was 
so framed as to warrant him in supposing 
that he had got a grant of land coming 
down to the vraiter^s edge. 

Such was the doubtful state of the 
title to the sea-frontage when the Crown 
made the grant of 1840. This grant is 
so worded as, in their Lordships' opinion, 
to remove the doubt to which they have 
referred, and the frame of the grant 
leads them to think it was intended to 
remove this doubt. The grant, in their 
opinion, conveys the land bought in 1828 
down to the water's edge. It might no 
doubt have been made plainer ; but their 
Lordships concur in the view taken of it 
by all the Judges in the colony, and they 
will therefore humbly advise his Majesty 
to dismiss the appeal. The appellant 
must pay the costs of the respondents. 

Solicitors— G. M. Light, for appellant ; Greenip, 
Snell k Co., for respondents; Snow, Fox & 
Hlgg^nson, for Registrar-GenMal. 

[Reported by J. Eyre Tkcmpeott^ Eeq,^ 
^arriiter-at'Law, 
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FiTZMAU&iCB r. Hesketh.* 



1904. 
March 

EccUsiastical Law — Obtaining Money 
under False Pretences — " Immoral act or 
immordl conduct** — Clergy Discipline Act, 
1892 (55 <^56 Viet. e. 32), s. 2. 

To Golleet alms under false and/raudu- 
lent pretences is an '* immoral act" and 
there/ore an ecclesiastical offence under 
section 2 of the Clergy Discipline Act^ 
1892. 

The appellant, having on February 19, 
1903, been convicted at the Southport 
Petty Sessiona of collecting alms, from cer- 
tain persons named, under false and fraudu- 
lent pretences that they were intended for 
certain purposes in connection with St. 
James's Church, Bolton, of which he was 
vicar, and the conviction having been con- 
firmed by the Court of Quarter Sessions 
for the County Palatine of Lancaster, was 
charged at the Consistory Court of the 
Diocese of Manchester with having com- 
mitted an ecclesiastical offence, in having 
been guilty of immoral acts and immoral 
conduct within the meaning of section 2 
of the Clergy Discipline Act, 1892. 

The Chancellor held that the offence 
came within the terms of the statute, and 
the Bishop, on a notification made to him 
by the Chancellor, sentenced the appel- 
Ifuit to deprivation of his living and of 
every other ecclesiastical preferment held 
by him within the diocese. 

The appellant appealed to his Majesty 
in Council. 

Bartley^ for the appellant. — Section 2 
of the Act of 1892 is not directed against 
offences of pecuniary dishonesty; the 
words ^Mmmoral act, immoral conduct, 
or immoral habit *' have both in ordinary 
language and in the statute a wholly dif- 
ferent connotation. By section 12 these 
expressions are to be taken as including 
''such acts conduct and habits as are 
proscribed by the 75th and 109th canons " 
of 1603. The offences specified in those 
canons are resorting to taverns and ale- 

* Coram^ The Lord Chancellor (Earl of Hals- 
bnry), Lord Davey, Lord Robertson, and Lord 
Lindley. Ecclesiastical Assessors : The Arch- 
bishop of Canterbury, the Bishop of Bipon, and 
the Bishop of Lincoln. 



houses, base or servile labours, drinking 
or riot, playing at dice or unlawful games, 
sexual offences, and '^ any other unclean- 
ness and wickedness of life.'' The canons 
are incorporated in the Act, and must be 
taken to limit its operation. That the 
words of the Act must be restricted is 
shewn in Beneficed Clerk v. Lee [i896],^ 
where simony was held not to be an 
ecclesiastical offence within the Act. 

CrippSf K.Cy and HanseU^ for the 
respondent, were not heard. 

The Lord Chancellob (Earl of Hals- 
bubt) delivered the judgment of their 
Lordships : 

Their Lordships have no doubt — and 
they have the assent of the right reve- 
rend prelates in that view — that the act 
with which the appellant was charged is 
an immoral act within the meaning of the 
Clergy Discipline Act, 1892, and was pro- 
perly so held by the Consistory Court. 

Their Lordships will therefore humbly 
advise his Majesty that the appeal ought 
to be dismissed. 

Solicitors— Charles Everett, for appellant; 
Bowcliffes, Bawle &- Co., for respondents. 

[Reported hy J. Eyre Thompton, Esq,, 
BarristeT'Ot' Law, 



1904. 1 Minister for Public Works 
Feb. 5. J V, Hart and another.* 

^ew South Wales — Compulsory Pur- 
chase of Land — VahjuUion — ApplicaHon to 
Court— Costs— PvUic Works Act (No. 26 
o/1900),«. 99. 

By section 99 of the Public Works Act^ 
1900, where land is taken compuisorUy for 
pvJUie purposes and the Minister and the 
claimant do not agree^ the elaimani may 
bring an action against the Minister for 
compensation. If the amount recovered be 
a sum equal to or less tlum the amount of 
valuation notified to the claimant^ the latter 
is to pay thecosts of the action; biU ifitis 
a grecOer sum the costs are to be paid by the 
Minister, 

(1) 66 L. J. P.C. 8; [1897] A.C. 226. 
* Coram, The Lord Chancellor (Earl of Hals- 
bury), Lord Macnaghten, Lord Lindley, and bir 
Arthur Wilson. 
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Land of the respondents woe taken by 
official notifioaHonf which stated the oom- 
pensation assessed by the Oovernment 
valuers ; the respondents asked for an addi- 
tion to the sum in respect o/ an omitted 
item. No further valuation or offHoial noti- 
fioation was made, btU in a letter from the 
department the Minister's approval of a 
fiM'thfr payment was expressed. The re- 
spondent refused the offer and applied to the 
Court, which assessed the compensation at 
the amount of the increased offer of the 
Minister : — Held, that there was no statu- 
tory obligation to mike a second valuttion, 
that th^re was a sufficient though informal 
notification of the further offer, and thai 
the responderU m-ust bear the costs of the 
proceedings. 

Appeal from an order of the Supreme 
Court of New South Wales. The facts 
are stated in the judgment. 

Asquith, IT.O,, and Vaughan Hawkins, 
for the appellant. 

Levett, K,C., and Wood HiU, for the 
respondents. 

Lord Lindley delivered the judgment 
of their Lordships : 

The question raised by this appeal arises 
from the compulsory purchase of some 
land in Sydney, and the question is, who 
is to pay the costs of an action brought to 
recover compensation for the land taken f 
This depends on the statutes of the Colony 
of New South Wales, and on what was done. 

The statutes are — First, a special Act 
called the Darling Harbour Wharves 
Resumption Act (No. 10 of 1900); and 
secondly, the Public Works Act (No. 26 
of 1900). This last Act repeals and 
consolidates former Acts to the same effect, 
and, although not in force when the land 
in question was taken, it may for con- 
venience be regarded as the governing Act 
in the case. 

Under these Acts land for authorised 
works may be resumed (or, as we say, 
taken) by notification of the Governor 
published in the Gazette (Public Works 
Act, Part V. ss. 36 to 40). Upon such 
publication the land vests forthwith 
in the Minister, who is the constructing 
authority ; and persons claiming compen- 
sation (Part V. ss. 94 to 99) are to serve 



on the Minister within ninety days, or 
farther extended time, particulars of their 
estate and interest in the land resumed 
and of their claims for damage. 

The Minister (section 9^ is then re- 
quired to cause a valuation to be made of 
the land or of the claimant's interest, and 
to notify to the daimant as soon as prac- 
ticable the amount of such valuation in 
the form scheduled to the Act, which is 
as follows — see Schedule VI. : 

" To A. B., claimant in respect of the 
land hereunder described, taken under the 
Public Works Act, 1900. 

" Take notice that the land hereunder 
described, being that in respect of the 
taking whereof under the authority of the 
aforesaid Act your claim for compensation 
has been lodged, has been valued at the 
sum of £ 

"(Signed) A.B., Constructing Autho- 
rity." 

If (section 97) within ninety days after 
service of notice of claim the Minister and 
claimant do not agree, the claimant may 
commence an action in the Supreme 
Court against the Minister to recover 
compensation. Under the Darling Har- 
bour Wharves Resumption Act (sec- 
tion 6) this action is to be tried in the 
Supreme Court by a Supreme Court Judge 
and two District Court Judges (which 
Court is to have the powers and duties of 
a jury), and power is given to the Supreme 
Court to make rules as to motions for a 
new trial of any such action. 

The Court is to determine the amount 
to be paid to the claimant. If the amount 
recovered by him is a sum equal to or less 
than the amount of the valuation notified 
to the claimant, he is to pay the costs of 
the action ; but if it is a greater sum, the 
costs are to be paid by the Minister — see 
Act No. 26 of 1900, s. 99. 

In the present case land was resumed 
(by Gazette notification of May 3, 1900) 
belonging to the respondent Peter Francis 
Hart, who had built a street of houses 
thereon. The respondent Frances Fau- 
cett Moran is Hart's mortgagee. The 
land was valued by the Government 
valuers; and the Minister on Decem- 
ber 31, 1900, gave a notice of valuation in 
the scheduled form, the amount notified 
being 9,460^. It appeared from the evi- 
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denoe at the trial that, after receiving the 
notice of valuation and before taking any 
proceedings to enforce his claim, Hart, 
accompanied by Mr. Ferris, a member of 
the Legislature, went to see Mr. Sievers, 
the official Government valuer, and asked 
that the Qovemment valuers should re- 
consider their valuation. Hart urged that 
the cost or value of some foundations to the 
houses and a retaining wall had not been 
taken into account. 

The Government valuers, having con- 
sidered Hart's request, increased the 
amount to 9,900^. Hart requested that 
the result when arrived at should be 
notified to Ferris on his behalf. The 
valuers then reported to the Minister, 
who thereupon sent to Ferris the follow- 
ing letter: 

" Fnblic Works Department, Sydney, 
18th February, 1901. 

"Sir, — With reference to your inter- 
view with the Government I^nd Valuer 
respecting the claim of Peter Francis 
Hart, junior, i^equesting that the offer of 
compensation of 9,460/. for property re- 
sumed at Darling Harbour be increased, 
I am directed by the Minister for Public 
Works to inform you that he has approved 
of the payment of 9,900/. to the claimant 
in lieu of 9,460/. previously offered. 
^* I have the honour to be. Sir, 
" Your obedient Servant, 
" Robert Hickson, 
" Under Secretary and Commissioner 
for Roads. 
" W. J. Ferris, Esq., M.P., 

" Castlereagh Street." 
This letter was received by Hart shortly 
after it was written, and he communi- 
cated it to his solicitors on March 5, 1901. 
Mr. Hickson, who wrote the letter, re- 
ferred to it in a letter to Hart's solicitors ; 
and on March 11, 1901, they wrote to 
Mr. Hickson saying, ^'Mr. Hart is not 
willing to accept the offer made through 
Mr. Ferris." 

No further notification of the sum 
offered was made, nor was the notification 
of December 31, 1900, formally amended 
by substituting the sum of 9,900/. for 
9,460/. Moreover, it appears from the 
evidence of Mr. Sievers, the principal 
Government valuer, that although Mr. 
Hart's request for an increased sum was 



considered by Mr. Sievers and his col- 
leagues, they did not make any fresh 
valuation. His words were '^ in making 
the amended offer we gave way generally 
to what Mr. Hart stated, but did not 
increase our valuation.*' 

The whole question before their Lord- 
ships turns upon the effect of the fore- 
going letter of February 18, 1901 ; but 
before considering this point it will be 
convenient to state shortly what after- 
wards took place. 

Hart refused the offer of 9,900/*, and 
he and his mortgagees brought an action 
against the Minister and claimed 16,500/. 
In his declaration he stated that his claim 
for compensation had been valued at 
9,460/., and no mention was made of the 
increased offer of 9,900/. The Minister 
put in a plea stating that the amount of 
the valuation which he caused to be made 
and notified to the plaintiffs was 9,900/., 
and that this sum exceeded the compen- 
sation to which the plaintiffs were entitled. 
The plaintiffs in their reply denied both 
statements in the plea. 

The action was tried before a Judge of 
the Supreme Court and two District Court 
Judges. Evidence was gone into on both 
sides, and the Court fixed the compen- 
sation to be paid at 9,900/., the amount 
offered by the letter of February 18, 1901. 
The defendant then signed judgment for 
the costs of the action. The Court con- 
sidered that any irregularity in the noti- 
fication of the 9,900/. had been waived by 
the plaintiffs. The judgment was signed 
on April 21, 1902. 

On May 22, 1902, the plaintiffs ob- 
tained from the Full Court (Acting- 
Chief Justice Stephen, Mr. Justice G. B. 
Simpson, and Mr. Justice A. H. Simpson) 
a rule nisi to enter a verdict for the 
plaintiffs on the issue as to the notified 
valuation, on the grounds — ^first, that the 
verdict on the said issue was against 
evidence ; secondly, that the only valua- 
tion made and notified to the plaintiffs in 
accordance with the Act was for 9,460/. ; 
thirdly, that the Court was wrong in 
holding that the plaintiffs had waived the 
requirements of the Act as to making and 
notifying the valuation; and fourthly, 
that the waiver had not been pleaded. 
The application to make the rule absolute 
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was heard on August 5 and 6, 1902. The 
Court held that the Darling Harbour 
Besumption Court had no jurisdiction to 
determine the question on which the right 
to the costs of the action depended — 
namely, what was the amount of the 
notified valuation ; and that the findings 
of the amended postea on that question 
were a nullity. They did not hold as a 
matter of law that the valuation notified 
on December 31 , 1900, could not be 
informally amended, but held that there 
had not been in £act any new valuation, 
and that the letter of February 18, 1901, 
was not a notice of any valuation. They 
made an order dated August 6, 1902, 
that the judgment signed on April 21, 
1902, be amended by striking out all the 
findings as to notification of value, and by 
converting it into a judgment simply in 
favour of the plaintiffs for 9,900/., in- 
terest, and taxed costs, thus deciding in 
effect that the only notified valuation was 
for 9,460/., and that the Minister should 
pay the costs of the action. The reasons 
of the Judges are set out in the record. 

From this decision the Minister appeals 
to his Majesty in Council. 

Their Lordships are of opinion that the 
appeal should be allowed. The require- 
ments of the statute were all properly 
complied with in every matter of sub- 
stance. There was a proper valuation of 
the property, and a sufficient notification 
of the result of such valuation. No further 
valuation was necessary. The valuers 
had all the materials for reconsidering 
the amount of compensation which should 
be offered, and neither as a matter of 
business nor as a matter of statutory 
obligation was any second valuation re- 
quired. If without any further valuation 
a fresh notification in the form of the 
schedule to the statute had been sent in 
with the sum of 9,900/. substituted for 
9,460/., their Lordships can hardly con- 
ceive that any objection could have been 
taken to it. Certainly none could have 
been legally sustained. 

The objection to the proceedings is thus 
reduced to a question of form, and form 
only. No doubt it would have been more 
regular if the letter of February 18, 1901, 
had been in the form of the schedule ; but 
it emanated from the proper authority. 



after a sufficient valuation by a properly 
constituted board of valuers and on their 
advice. The letter is open to no am- 
biguity; it refers to the previous offer, 
and in their Lordships' opinion the 
Government could not legally have re- 
pudiated that letter even before they 
formally bound themselves to it by their 
plea in the action. 

In their Lordships' opinion the letter of 
February 18, 1901, was an amendment of 
the previous formal notification, and was 
sufficient. The statutory enactment which 
refers to the form of the notice to be 
given of the amount of valuation is sec- 
tion 96 of the general Act, No. 26 of 
1900. That section, no doubt, requires 
the Minister to inform the claimant *' of 
the amount of such valuation by notice in 
the form of the 6th schedule hereto"; 
and the schedule states that the claim for 
compensation has been valued at £ 
There was, no doubt, a non-observance of 
this form, and an irregularity. But it 
was attributable to the unusual manner in 
which the Minister was approached by 
the claimant, who threw the Minister off 
his guard ; and it would be most unjust 
to allow the claimant to take advantage 
of this irregularity. But without it he 
has no case whatever. Under these cir- 
cumstances their Lordships do not feel 
compelled by the language of section 96 
to hold that the mere irregularity in 
form vitiates all that has been done and 
defeats the evident object of the statute. 

Their Lordships will humbly advise his 
Majesty to reverse the judgment or order 
appealed from, with costs, and to restore 
the judgment or order of the Darling 
Harbour Resumption Court signed on 
April 21, 1902. 

The respondents will pay the costs of 
the appeal. 

Solicitors— G. M. Light, for appellant; Fooks, 
Chad wick, Arnold & Chad wick, for respon- 
dents. 

{Reported hy J. Eyre T/umpson, Ebj.^ 
Barrister-at'Law, 
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[IN THB HOUSE OF LORDS.] 
1904. \ Reid v. Maobkir & 
Bfarcb 3, 4. J Gray .♦ 

Sale of Gooda — Sale of a Completed 
Whole — Appropriation of Farts — Bank- 
ruptey of Manufaeturer — Rights of Trustee 
in BcmJcruptey and of Purchaser — Sale of 
Goods Act, 1893 (56 ^ 57 Vicl. e. 71), 
«t. 16, 17, and 18. 

The respondents, shipoumers, entered 
into a contract with a firm of shipbuilders 
for the eonstruction of a ship at a given 
price. The ship was to be built under the 
miperintendence of the respondents, and the 
contraot contained the foUounng clause: 
" The vessel as she is eonstructed, and aU 
her engines, boilers and machinery, and aU 
matericds from time to time intended for 
her or them, whether in the shipbuilding 
yard, workshop, river or elsewhere, shall 
immediately as the same proceeds become 
the property of the purchasers, and shall 
not be within the ownership, control or dis- 
position of the buildersj but the builders 
shaU at aU times have a lien thereon for 
their unpaid purchase money, ^' Before the 
vessel was completed the shipbuilders 
became bankrupt. Materials for the ship, 
marked toith the ship's number and the 
place in the ship which they were intended 
to occupy, were lying at the railway 
stcOion for delivery : — Held, that as the 
contract was for a complete ship, and these 
materials had not been incorporated into 
the vessel, the property in Ihem did not 
vest in the shipowner, but in the trustee 
of the sequestrcUed estcUe of the builders. 

Seath & Co. v. Moore (55 L. J. P.O. 
54; 11 App. Gas. 360) foUoieed, 

Appeal from an interlocutor of the 
First Division of the Court of Session 
<The Lord President [Lord Kinross], 
Lords Adam, McLaren, and Elinnear) 
recalling the interlocutor of the Lord 
Ordinary (Lord Low). The question 
was one of multiple poinding — whether 
certain materials for the building of a 
ship belonged to the shipowners or the 
trustee in bankruptcy of ihe shipbuilders. 

^ Coram, The Lord Chancellor (Earl of Hals- 
huxf\ Lord Maonaghten, Lord Davey, Lord 
Bobertson, and Lord Lindley. 
Vol. 73.— P.C. 



The purchasers were to pay for the vessel 
34,200/., half in cash on delivery and the 
balance by six months' acceptances pay- 
able in London, renewable for two years. 
The facts which raised the present oon« 
troversy are thus stated by the Lord 
President in his judgment. 

" The question in this case is whether 
Robert Reid, trustee on the sequestrated 
estate of Carmicbael, Maclean & Co., ship- 
builders, Greenock, or Macbeth & Gray, 
shipowners, Glasgow, are entitled to a 
sum of 1,957/. 199. Id., being the value 
of certain materials purchased by Car- 
micbael, Maclean & Co. from Young A 
Alexander, iron merchants, Glasgow, to 
be used in the construction of a steam- 
ship which Carmicbael, Maclean dc Co. 
had contracted to build for Macbeth & 
Gray. The sole question, therefore, now 
is whether the trustee on the sequestrated 
estate of the builders, or the shipowners 
for whom the ship was being built, have 
right to the sum in question. By 
article 4 of the agreement for the build- 
ing of the ship, entered into between 
Carmicbael, Maclean <b Co. and Macbeth 
& Gray, dated October 27, 1898, it was 
provided that : ' The vessel as she is con- 
structed, and all her engines, boilers and 
machinery and all materials from time to 
time intended for her or them whether 
in the building yard, workshop, river, or 
elsewhere, shall immediately as the same 
proceeds become the property of the pur- 
chasers, and shall not be within the 
ownership, control or disposition of the 
builders, but the builders shall at all 
times have a lien thereon for their unpaid 
purchase money ' ; and by article 5 it is 
declared: 'That in the event of the 
builders making default in the prosecu- 
tion of the construction of the vessel, 
engines, boOers and machinery, or 
making default in her delivery by the 
date stipulated it shall be competent for 
(but not incumbent upon) the purchasers 
to take possession of the vessel in her 
then state and of all her engines, boilers, 
machinery, and all materials intended for 
her or them as before mentioned,' and to 
complete the vessel To enable them to 
build the steamship in question, Car- 
micbael, Maclean A; Co. entered into a 
G 
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Reid v. Macbeth & Gbay, H.L. 

contract with YouDg & Alexander for the 
requisite quantities of iron or steel 
materials. By this contract the place of 
delivery was stated to be ' free on trucks 
Greenock/ and the materials were sent to 
Greenock by railway, intimation of their 
arrival being made to Oarmichael, 
Maclean & Co., whose storekeeper went to 
the station and selected the portions 
which were immediately required. These 
were sent on to the shipbuilding yard, 
and the remainder were allowed to remain 
in the station yard until they were 
needed. The superintendent engineer in 
the employment of Macbeth & Gray 
visited Oarmichael, Maclean & Co.'s yard, 
and saw the materials there. It was 
his custom to go round the yard from 
time to time for this purpose. He stated 
that when he was shewn the materials he 
saw that No. 29 (the number of the 
steamship) was printed or otherwise 
marked upon them, and that the places 
which they were to occupy in the ship 
were also so marked, and that he also 
saw the materials which were lying in the 
station. It further appears that the 
materials were examined and passed by 
Lloyd's surveyor before they came to the 
shipbuilders' yard or the station, having 
been tested by him at the mills at which 
they were made before being sent out. 
In his judgment of November 22, 1901^ 
upon the question whether the materials 
had been stopped by the sellers in transUuy 
the Lord Ordinary said that it was 
admitted that the question raised under 
the present reclaiming note would be 
ruled by the ultimate decision in another 
case then pending, in which the question 
was whether the property in the 
materials which had been taken into the 
shipbuilding yard had passed to Macbeth 
& Gray under the same contract as that 
under which the present question arises, 
and this question was decided in the 
affirmative by the Second Division of this 
Court on December 6, 1901.^ I agree 
with the Lord Ordinary in thinking that 
the present question is ruled by the 
decision in that case, and that conse- 
quently the Lord Ordinary's interlocutor 

(1) 4 Fraser, 845 ; 89 »c. L. B. 188. 



Ehould be recalled, and that a similar 
decision should be pronounced in this 
case. 

Urey K.C. (of the Scottish Bar) 
{Loehnis with him), for the appellant. — 
The only contract was for the purchase of 
a complete ship, not of materials, and the 
latter do not becomes the purchaser's 
property until they are incorporated into 
the ship. Seath v. Moore [1886] * is pre- 
cisely in point. The Sale of Goods Act, 
1893,^ has made no difference to the law 
of that decision, but has simply assimilated 
the law of England and Scotland. There 
was here no sale either of specific and 
ascertained or of future goods within 
sections 16, 17, and 18 of that Act; the 
only sale was of a complete ship. 

The Lord Advocate {Scott Dickson^ 
K,C.) and Muir Mackenzie^ for the 
respondents. — Seath v. Moore^ was a 
wholly different case, and there were five 
different contracts and sub-contracts. 
Here there was a distinct appropriation 

(2) 56 L. J. P.O. 54 ; 11 App. Cas. 850. 

(3) Sale of Goods Act, 1893, 8. 16 : '* Where 
there is a contract for the sale of unascertained 
goods no property in the goods is transferred to 
the buyer unless and until the goods are ascer- 
tained." 

Section 17, sub-section 1 : << Where there is a 
contract for the sale of specific or ascertained 
goods the property in them is transferred to 
the buyer at such time as the parties to the 
contract intend it to be transferred." 

Section 18: "Unless a different intention 
appears, the following are rules for ascertaining 
the intention of the parties as to the time at 
which the property in the goods is to pass to 
the buyer, . . . Rule 5. — (1) Where there is a 
contract for the sale of unascertained or future 
goods by description, and goods of that 
description and in a deliverable state are un- 
conditionally appropriated to the contract, 
either by the seller with the assent of the 
buyer, or by the buyer with the assent of the 
seller, the property in the goods thereupon 
passes to the buyer. Such assent may be ex- 
press or implied, and may be given either before 
or after the appropriation is made : (2) Where, 
in pursuance of the contract, the seller delivers 
the goods to the buyer or to a carrier or other 
bailee or custodier (whether named by the 
buyer or not) for the purpose of transmission 
to the buyer, and does not reserve the right of 
disposal, he Is deemed to have nnoonditionaily 
appropriated the goods to the contract." 
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by the seller of these goods to the buyer 
within the language of section 18 of the 
Act. Appropriation by the seller alone 
is sufficient, and here was unmistakable, 
as the plates were numbered with the 
number of the ship and their precise place 
in the structure defined. The terms of 
clause 4 are a dear appropriation of 
these materials — providing that all 
materials, " whether in the building yard, 
workshop, river or elsewhere," are to 
become the property of the owners. The 
words exclude incorporation into the 
ship as the test of ownership. The 
materials were further appropriated by 
the report of Lloyd's surveyor. 
Ure, K.Cf in reply. 

Thb Lobd Chancellob (Earl of Hals- 
buby). — In this case I think I might say 
the question is covered by authority, for a 
reason which I will give in a moment ; 
but, looking at it as if it were res integra, 
I think the difficulty in the way of the 
Lord Advocate is that, in my view, in this 
contract there is no sale at all except the 
sale of a complete ship. I think the 
observations made by the learned counsel 
for the appellant in his last address to 
your Lordships are very cogent, that those 
sections upon which reliance has been 
placed — namely, sections 4 and 5 — lack 
every element of sale of the materials in 
question. It is an abuse of language to 
speak of these sections as a sale of 
the things to which they refer. My 
own view of those sections is that 
they were intended by the parties to 
form a security — I daresay it was an 
ineffectual attempt by the parties to form 
a security ; but that which is sold is a 
complete ship. 

It seems to me a rather extraordinary, 
and I think I may say an incompre- 
hensible, view that the inspection by 
Lloyd's of the materials is an acceptance, 
by the buyer of the ship, of those par- 
ticular things which are to form portions 
of the ship when sold. There is no such 
provision in the contract ; there is nothing 
in the relation of the parties which, to my 
mind, suggests the agency of Lloyd's as 
taking the place of the person who is to 
act on behalf of the purchaser. It is 



said that simply because Lloyd's, in the 
management of their business, think it 
right to say that they will not give a 
certificate that this ship is 100 Al at 
Lloyd's without themselves having an 
opportunity of inspecting and passing 
materials of which the ship is to consist, 
the person who contracts that he will 
supply a ship 100 Al at Lloyd's thereby 
places Lloyd's in the position of a person 
who is entitled to act on their behalf as 
the inspector and ascertainor, if I may so 
describe him, of those goods which are to 
form the ship in the ultimate result. 
It appears to me that that is a most 
monstrous proposition ; and if there 
were nothing more I should say it was a 
proposition for which there was no real 
authority to be found. But, further than 
that, in the very contract in which the 
ship, being 100 Al at Lloyd's, is the 
thing sold by the one party and accepted 
by the other — in that veiy contract other 
persons representing the purchaser are to 
have rights inconsistent with the idea 
that Lloyd's certificate of these different 
plates would be a conclusive acceptance, 
on the part of the purchaser of the ship, 
of the goodness of the quality of the 
material. 

I think that of itself would be sufficient 
to dispose of this case ; but, as I said just 
now, I think the matter is really con- 
cluded by authority, because your Lord- 
ships' House has had before it, in the 
case of Sectth v. Mtyort? a contract which 
it would be vain to attempt to dis- 
tinguish from the present one. The only 
distinction, as I understand, which is 
insisted upon is this — that that which 
was there in five contracts is here in one. 
It is said that a different view would have 
been taken by their Lordships who decided 
that case if, instead of being in five 
different contracts, it had been on the 
same piece of paper. I cannot find the 
least foundation for that in any part of 
the judgments delivered by their Lord- 
ships in that case. And what seems to 
me to be absolutely conclusive in this 
case, and, as I have said, to cover the 
case now before your Lordships by autho- 
rity, is what Lord Watson says in that 
case of Swih v. Mw^rt ^ — namely, '' There 
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is another principle which appears to me 
to be deducible fix>m these authorities and 
to be in itself sound, and that is that 
materials provided by the builder and 
portions of the fitbrio, whether whoUy or 
partially finished, although intended to 
be used in the execution of the contract, 
cannot be regarded as appropriated to the 
contract or as 'sold' unless they have 
been affixed to or in a reasonable sense 
made part of the corpus." It seems to 
me, considering that the noble and learned 
Lord was there dealing with a contract 
substantially the same as that upon which 
we are engaged, it would be an extra- 
ordinary thing if your Lordships were to 
depart from the principle ^ere laid 
down. 

Accordingly, as I am of opinion that 
there was no sale here at all of these 
materials as distinguished from a contract 
of sale of the ship, and that there was no 
acceptance of these materials in any sense 
whidi can be relied upon, except in a 
sense which, as I have said, is inapplicable 
for the purpose— namely, the certificate 
of Lloyd's as to the goodness of the 
materials — it seems to me, with all respect 
to the learned Judges who have decided 
the case in the Court below, that their 
decision was wrong and ought to be 
reversed; and I move your Lordships 
accordingly. 

Lord Macnaghtek. — I am of the same 
opinion. I think the case is governed 
by the decision in Seath v. Moore,* and so 
far as it may not be governed by that 
case I entirely agree with the reasons 
which have been given by my noble and 
learned friend on the woolsack. 

Lord Davbt. — I • put the same con- 
struction upon the contract before your 
Lordships as my noble and learned friend 
on the woolsack has put upon it. 

I will only add a few words to what he 
has said as to the expression in the 4th 
clause of the contract about which we 
heard so much in the course of the argu- 
ment, " as the same proceeds." I think 
''the same" must mean either as the 
ship proceeds or as the construction of 



the ship proceeds ; but whether you put 
the one or the other of those meanings 
upon the words, it is clear, whatever else 
may be obscure in this 4th clause, that 
the goods in question are only to become 
the property of the purchaser from time 
to time as progress is made in the con> 
struction of the ship. From that I should 
certainly understand, as I think was the 
view of the Lord Ordinary, that, according 
to the true construction of the clause, it 
was only when the chattels in question 
were applied for the use of the ship, and 
became part of the structure of the ship, 
that it was intended that those words 
vesting the property should operate. 

But supposing the construction con- 
tended for by the Lord Advocate and his 
learned junior were correct, I still think 
it would be impossible to uphold this 
judgment. I entirely agree with what 
my noble and learned friend has said as 
to the decision in Seath v. Moore*; 
and the only suggestion by which it wa& 
attempted in any way to get rid of the 
authority of that case was that at that 
time the Sale of Goods Act, 1893, had 
not been passed. I am unable to see 
that that is any solid ground for dis- 
tinguishing the cases. At that time, as 
was pointed out in the judgments, although 
a contract of sale, until delivery, created 
only a jus in rem against the goods accord- 
ing to the law of Scotland, still, having 
regard to the provisions of the Mercantile 
Law Amendment Act^ which was then in 
force, the distinction was really only a 
question of words and not of substance. 
I turn to the Sale of Goods Act, and I 
find that the material sections are those 
referred to by the learned Judges of the 
Second Division — namely, sections 16, 17, 
and 18. [His Lordship read section 16 
and rule 5 of section 18.] It seems to 
me that those sections have no applica- 
tion whatever to the case before your 
Lordships, for the simple reason, which 
was mentionjdd by my noble and learned 
friend on the woolsack, that here there 
was no contract for purchase of these 
materials. The learned counsel and also 
the learned Judges in the Court below seem 
to me to have proceeded on the supposition 
or hypothesis that this contract contained 
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not only a contract for the purchase of 
the ship, but a separate contract for the 
purchase of the materials also ; and that 
fleems to me to be a complete fellacy. 
There is only one contract — a contract 
for the purchase of the ship. There is 
no contract for the sale or purchase of 
these materials separatim ; and unless 
you can find a contract for the sale of 
these chattels within the meaning of the 
Sale of Goods Act, it appears to me that 
the sections of that Act have no applica- 
tion whatever to the case. 

I think, therefore, that the case is 
exactly covered by the decision given by 
jour Lordships' House in the case of 
Seaih V. Mwrt^ and I will only express 
my entire concurrence in the judgments 
in that case of those very learned Lords, 
Lord Blackburn and Lord Watson. 

LoBD RoBBRTsoN. — I have only to add, in 
a single word, that I cannot find, any more 
than your Lordships do, in this contract 
any contract to buy materials, or to buy 
anything except a completed ship. 

Article 4 of the contract seems to me 
exactly to fall within sub-section 4 of 
section 61 of the Act — that is to say, it 
** is intended to operate by way of mort- 
gage, pledge, charge or other security." 
The circumstance that it is inserted in 
what is a sale of a completed ship will not 
avaU to make it a sale in the sense of the 
Sale of Goods Act. In fact, the 4th 
article does not even purport to express a 
sale : it merely asserts to be the property 
of the purchaser of the ship what has no 
more relation to it than that it is intended 
by the builder for the ship. This as it 
stands is impossibly wide, and I agree 
with your Lordships that the respondents' 
attempt to make those materials '* specific " 
in the sense of the Sale of Goods Act, by 
saying that they had been passed by Lloyd's 
surveyors, is not warranted by the terms 
of the contract. The reference to Lloyd's 
in the 1st article cannot be strained to 
this effect. The truth is that the 4th 
aitide is simply a bold attempt to sweep 
into the net the whole of the materials 
required for the ship. The judgments of 
this House in Secik v. Moore ^ negative 
the possibility of that being legally done. 
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Lord Lindley. — I am of the 
opinion, and I cannot usefully add any- 
thing. 

Appeal allowed. 

Ure^ JT.C. — May I ask your Lordships' 
attention to the order pronounced in the 
other appeal, Eeid v. Macbeth <k' Gray^ 
(second appeal), by which you extended 
the time until judgment was given in this 
appeal ? It was asked, and I think it was 
consented to by the other side, that the 
time should be extended for one month. 

Muir Mackenzie. — Yes. 

Second Appeal. 

On April 26 there was a joint petition 
of the appellant and respondent in the 
appeal to this House from the inter- 
locutor of December 6, 1901, of the Second 
Division above referred to, which was 
followed in the present case by the First 
Division, praying that the former should * 
be reversed and the interlocutor of the 
Lord Ordinary (Lord Low) restored, with 
costs both here and below and repayment 
to the appellant of the costs already paid 
by him. 

H. M^Kenna appeared for both peti- 
tioners. 



House (The Lord Chancellob 
OP Halsbubt], Lobd Davey, 



The 
[Eabl 

Lord Jahes of Hereford, and Lord 
Bobertson) gave judgment for the appel- 
lant in accordance with the prayer of the 
petition. 



Agents— M'Kenna & Co., agents for Donald- 
son k. Alexander, writers, Glasgow, and 
Driimmond k, Reid, Edinburgh, for appellant; 
Thomas Cooper & Co., agents for J. & J. Roas, 
W.8., Edinburgh, for respondents. 

[Reported by J. Eyre Thomptortt -B5r^., 
Barritter'at'JjMV. 
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Glenwood Lumber Co. v, 
Phillips,* 



Ltceruse to Cut Timber — Licence Amount- 
ing to Demise of Land — Goode on Land 
Demised — Trespaee — Foeeesaor'e Eight 
against Wrongdoer — Jus Tertii — Damages 
— Consolidated Statutes of Newfoundland 
{Second Series)^ c. 13, s. 51. 

A licence to out timber on land whereby 
excltbsive possession of the land is conferred 
upon the licensee amounts to a demise of 
the land, althotigh there may be reserva- 
tions or restrictions in respect of the pur- 
poses for which the land may be used. 

The appellants cut timber on land after- 
wards licensed to the respondent, and 
removed the timber after the actual grant 
of the licence to the respondent, their con- 
tention being that the logs having been cut 
before the commencement of the respondent's 
title were not his property, but the pro- 
perty of the Crovm : — Held, that the appel- 
lants were wrongdoers, and that the re- 
spondent's possession was good as against 
them, and they were not entitled to set up a 
jus tertii against the respondent. 

The Winkfield (71 L.J. P. 21 ; [1902] 
P. 42) approved. 

Appeal from a jadgment of the Supreme 
Court of Newfoundland dated April 2, 
1901, affirmiog a decree of Morison, J., 
of August 27, 1900. The facts are stated 
in the judgment of the Board. 

Sir J. S. Winter, K.C. (of the Colonial 
Bar), and Cozens- Hardy, for the appel- 
lants. — The respondent had no right 
to the timber, as, when it was cut, he had 
no title to the land and no property in 
the trees. The cutting and removal of 
the logs constitute one inseparable act — 
Reg. V. Towrdey [i87l] * — and as the cut- 
ting was no infringement of the respon- 
dent's rights, neither was the carrying 
away. Even if the respondent became a 
lessee, the timber in the circumstances 
was not his property, but that of the 
Crown, his lessor. 

* Coram^ Lord Macnagbten, Lord Davey, 
Lord Lindley, Sir Arthur Wilson. 
(1) 40 L. J. M.C. 144 ; L. R. 1 CCR. 316. 



[They also referred to Herhkenden*s 
Case [1589].'] 

Eldon Bankes, K.C, and Dumas, 
for the respondent. — ^When the timber 
was taken away the respondent had 
a title to the land and the appellants 
were guilty of trespass, as they had 
notico of the licence. The respondent 
was lessee, not a mere lioensee, and the 
word ''demise" is used in. the licence. 
In any case the appellants were wrong- 
doers against whom the respondent, as 
being in possession, had a good title. 

Sir J. S. Winter, K.C, in reply. 

Lord Davey delivered the judgment of 
their Lordships : 

In the year 1898 the appellants and the 
respondent Phillips respectively applied 
to the Grovernor in Council of the Colony 
of Newfoundland for licences to cut timber 
on certain blocks of timber land near the 
Main River flowing into Gander Lake in 
that colony. The respondent Phillips is 
hereafter referred to as the respondent. 

The practice appears to be for such 
applications to be first considered in the 
Colonial Secretary's office, and if they are 
approved a notification is sent to the 
Minister of Agriculture and Mines, from 
whose office the licences are then issued. 
On November 16, 1898, the Deputy- 
Colonial Secretary wrote a letter of that 
date to the Ministei* of Agriculture and 
Mines inclosing four licences to cut tim- 
ber which (he stated) had been approved 
by his Excellency the Governor, and 
which had been granted to the following 
persons — namely, to the respondent two 
blocks, one of which is the area in ques- 
tion in this litigation, and to the appel- 
lants two other blocks. 

The respondent's agent was informed 
by the Colonial Secretary on Novem- 
ber 15, 1898, that the grants tx) him had 
been passed, but no licence was issued 
until January 20, 1899. 

On October 17, 1898, 'the appellants, 
without any title to do so, but (as stated 
in their case) '^ expecting and believing " 
that their application would be granted 
by the Government, commenced cutting 
timber on land which was comprised in 
the licence afterwards granted to the 
(2) 4 Co. Bep. 62a. 
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respondent, and they continued such cut- 
ting, notwithstanding a formal notice 
from the respondent, until January 23, 
1899. At that date the timber which 
had been cut by the i^pellants either lay 
on the ground or was piled on the land 
near the river. None of it was removed 
until after January 23. 

The respondent's licence, which was 
dated January 20, 1899, was granted 
under the great seal of the colony, in 
pursuance of section 51 of chapter 13 of 
the Consolidated Statutes of Newfound- 
land (Second Series). The Crown thereby 
'* licensed " to the respondent, his execu- 
tors, administrators, and assigns, all that 
tract, piece, or parcel of land particularly 
described to hold for the purpose afore- 
said (that is, for cutting the timber 
thereon) for the term of twenty-one years 
from the date of the licence, at an annual 
rental of 96 dollars and the payment of 
a bonus of 40 dollars on execution. 
There was a proviso that persons might 
at all times make and use roads upon and 
travel over the ground licensed, and that 
nothing therein contained should prevent 
any person taking standing timber with- 
out compensation to be used for certain 
public works by the Government, the 
authority of the Surveyor-General being 
first obtained, and that persons settling 
by lawful authority within the ground 
licensed should not be interrupted in 
clearing and cultivation by the licensee. 

The appellants contended that this 
instrument conferred only a licence to cut 
timber and carry it away, and did not 
give the respondent any right of occupa- 
tion or interest in the land itself. Having 
regard to the provisions of the Act under 
the powers of which it was executed and 
to the language of the document itself, 
their Lordships cannot adopt this view of 
the construction or effect of it. In the 
so-called licence itself it is called indiffer- 
ently a licence and a demise, but in the 
Act it is spoken of as a lease, and the 
holder of it is described as the lessee. It 
is not, however, a question of words but 
of substance* If the effect of the instru- 
ment is to give the holder an exclusive 
right of occupation of the land, though 
Biurject to certain reservations or to a 
restriction of the purposes for which it 



may be used, it is in law a demise of the 
land itself. By sub-section 7 of sec- 
tion 51 of the Act it is enacted that the 
lease shall vest in the lessee the right to 
take and keep exclusive possession of the 
lands described therein, subject to the 
conditions in the Act provided or referred 
to, and the lessee is empowered (amongst 
other things) to bring any actions or 
suits against any party unlawfully in pos- 
session of any land so leased, and to 
prosecute all trespassers thereon. The 
operative part and hahendum in the 
licence is framed in apt language to carry 
out the intention so expressed in the Act. 
And their Lordships luive no doubt that 
the effect of the so-called licence was to 
confer a title to the land itself on the 
respondent. 

Subsequently to January 23, 1899, the 
appellants proceeded to remove the logs 
which they had cut before that date. On 
June 20, 1899, the respondent com- 
menced an action against the appellants. 
In the statement of claim it is alleged — 
first, that the appellants on January 20, 
1899, and divers other days wrongfully 
entered on the respondent's land and cut 
down respondent's trees ; secondly, that the 
appellants detained from the respondent 
the respondent's goods and chattels — that 
is to say, 15,500 logs — and the respondent 
claimed a return of the said goods and 
chattels or theii* value ; and by the third 
piragraph the respondent claimed an 
injunction. The defence was a traverse 
of the allegations in paragraphs 1 and 2. 
This defence was, after trial, amended by 
adding specific allegations that the land 
described was not the respondent's land, 
that the trees stated to have been cut 
down were not the respondent's trees, 
and the logs stated to have been detained 
were not the respondent's logs. 

The action was tried before Mr. Justice 
Morison, and by his judgment dated 
August 27, 1900, it was adjudged that the 
respondent should recover from the ap- 
pellants 521,979 feet of lumber then 
piled in the appellants' mill or 3,132 
dollars, their value, and 468 dollars for 
other lumber, and 400 dollars damages 
and costs, and that a sum of 1,174.50 
dollars (which the respondent had agreed 
to pay to the appellants for sawing the 
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logs afber the date of an interlocutory 
injunction) bo set off against the damages 
and costs. 

There was an appeal from this judg- 
ment which, by an order dated April 2, 
1901, was ordered to be dismissed with 
costs. The present appeal is from the 
latter order. 

The first and principal point taken for 
the appellants at their Lox^ships' Bar was 
that the logs having been cut before the 
date of the commencement of the re- 
spondent's title did not vest in, and were 
not the property of, the respondent. It 
was also contended that at any rate an 
alteration should be made in the details 
of the judgment. 

An endeavour was made by the learned 
counsel for the appellants to restrict the 
second paragraph of the statement of 
claim to logs cut after January 20, 1899. 
Their Lordships cannot accept this nar- 
row construction of the statement of 
claim, and they think that the action was 
iu substance for trespassing on the re- 
spondent's lands, and for detinue of the 
logs removed from his lands after 
January 20, 1899. The action was in 
fact so treated by the learned Judge at 
the trial. It was then said that at any 
rate the logs were, as between the re- 
spondent and the Crown, the property of 
the Crown. 

The answer to this argument is that 
the appellants were wrongdoers in every 
step of their proceedings. There is not a 
hint in either the pleadings or the evi- 
dence of any title in the appellants to cut 
the trees. Indeed, any such title is nega- 
tived by their own statement in their 
case that they acted in expectation only 
that they would afterwards acquire a 
title, and by the evidence of Mr. Mews, 
the Deputy Colonial Secretary. And their 
Lordships cannot listen to the suggestion 
of counsel that the appellants may have 
had a licence from the Crown. The 
appellants were wrongdoers in entering 
on the lands of the respondent for the 
purpose of removing the logs, and also in 
removing the logs, which were certainly 
not their property. 

The respondent, on the other hand, was, 
in their Lordships' opinion, lessee and 
occupier of the landsi and, as such, had 



lawful possession of the logs which were 
on the land. It is a well-established 
principle in English law that, possession 
is good against a wrongdoer, and the 
latter cannot set up a jus tertii unless he 
claims under it. This question has been 
exhaustively discussed by the present 
Master of the Bolls in the recent case of 
Tke WinkfieU [l90l].3 In Jeffries v. 
Great Western Railway [l856] * Lord 
Campbell is reported to have said, " I 
am of opinion that the law is that a 
person possessed of goods as his property 
has a good title as against every stranger, 
and that one who takes them from him, 
having no title in himself, is a wrong- 
doer, and cannot defend himself by show- 
ing that there was title in some third 
person, for against a wrong-doer posses- 
sion is title." The Master of the Rolls, 
afber quoting this passage, continues : 
"Therefore it is not open to the de- 
fendant, being a wrong-doer, to inquire 
into the nature or limitation of the 
possessor's right, and unless it is com- 
petent for him to do so the question of 
his relation to, or liability towards, the 
true owner cannot come into the discus- 
sion at all ; and, therefore, as between those 
two parties full damages have to be paid 
without any further inquiry." Their 
Lordships do not consider it necessary to 
refer at any greater length to the reason- 
ing and authorities by which the Master 
of the Rolls supports this conclusion, and 
are content to express their entire con- 
currence in it. 

The learned counsel for the appellants 
recently moved before their Lordships for 
leave to make a further statement as to 
matters which he said had not been con- 
sidered in the argument. The application 
was unusual, but their Lordships thought 
it better to hear the motion. Attention 
was then drawn to the statement in the 
judgment of the learned Judge as to the 
agreement of September 7, 1899, entered 
into between the parties in the course of 
the litigation. The agreement itself is 
not in the record and is not referred to 
in the appellants' case, and it was ob- 
viously not intended to be relied on in 
support of their appeal. Nor does it 

(3) 71 L. J. P. 21 ; [1902] P. 42. 

(4) 26 L. J« Q.B. 107; 5 £. & B. 802. 
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appear to their Lordships to give them 
any assistance. The words used by the 
learned Judge of course mean the pro- 
perty of the plaintiffs as between the 
parties to the action, and there is no evi- 
aence of any intention to vary the rights 
of the parties or to determine the rights 
of third persons who were not parties to 
the action. 

These considerations dispose of the 
appellants' principal point, and it is un- 
necessary for their Lordships to discuss 
the opinion expressed by Mr. Justice 
Monson that the communication to the 
respondent that his application for a 
licence had been granted would give him 
as from that date a good title to the logs, 
although the licence was not completed 
until a later date. 

The appellants' point on the form of 
the judgment is that the learned Judge 
should have allowed them, as against the 
respondent, the expenses of cutting the 
trees and floating the logs down the river, 
as well as the expenses of sawing and 
piling. The latter expenses were allowed 
by arrangement between the parties. 
lliere was no arrangement as to the 
former. Their Lordships think that the 
judgment is in the form usual in actions 
for detinue, and it would not be right to 
impose on the respondent the obligation 
of paying the appellants the expenses of 
their wrongful acts as a condition of re- 
covering what must be considered in this 
action as his property, although such ex- 
penses might properly, but would not 
necessarily, be taken into account in esti- 
mating the alternative damages. 

Their Lordships will humbly advise his 
Majesty that the appeal be dismissed, and 
the appellants will pay the costs of it, 
including the costs of the motion made 
by Sir James Winter subsequent to the 
hearing. 

Solicitors — Bom k Berridge, for appellants; 
Godden, Son Sc Holme, for respondent. 

[Beported hy J, Eyre Thomp»on% Btq., 
Ba/nri$Ur»at'L(M9, 



Rbx v. Louw.* 



1904. 1 
June 8. j 

Special Lea/ve to Appeal — Abstract Point 
of Law, 

Special leave to appeal wiU not be 
granted for the purpose of obtaining a 
determifuUion of an abstract point of law 
which did not arise in the case. 

Petition by the Qovernment of the 
Cape of Good Hope for special leave to 
appeal from a determination of the 
Supreme Court dated February 18, 1904. 

It was alleged that on November 24, 
1903, Abraham Gert Willem Louw was 
tried and convicted on five counts before 
Sir John Buchanan, one of the Judges of 
the Supreme Court, for assaults with 
intent to do grievous bodily harm. The 
prisoner at tiie time when the assaults 
were committed was a British subject 
who had gone into rebellion, and was a 
commandant in the forces of the Orange 
Free State. His defence was that in 
committing the assaults he was acting 
under the orders of his superiors. After 
the verdict the prisoner's counsel raised 
a point of law for the determination of 
the Supreme Court, which was reserved 
by the Judge. It was that the Judge 
had misdirected the jury in charging 
that orders, if any such were given, of 
superior officers constituted no defence in 
law to the charges in the indictment, the 
prisoner being a rebel in arms, and there- 
fore not entitled to take advantage of his 
own wrong, he not having been convicted 
or acquitted of high treason. The Supreme 
Court on February 18, 1904, determined 
by a majority that there had been a mis- 
direction, and that it was competent for 
the accused to plead that though he was 
a rebel he was a belligerent, that the acts 
charged were ordinary acts of warfare, 
and, whether they were so or not, were 
authorised by his superiors, and that 
such a defence, if established, would have 
been a good defence. The Court, how- 
ever, held that the prisoner had failed to 
prove such authority, and the judgment 
was therefore on the &cts upheld. 

* Coram, The Lord Chancellor (Earl of Hals- 
bury), Lord Macnaghten, Lord Davey, Lord 
Robertson, and Sir Arthnr Wilson. 
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Rex v. Louw. 
The Cape Govemment, feeling ag- 
grieved by this determination that there 
had been a misdirection, applied for special 
leave to appeal therefrom. The petition 
was presented under the Charter of Jus- 
tice of the Cape of Good Hope of 1832, 
dauaa 51, and the point of law was 
reserved under the Cape Act Y. of 1879, 
8.25. 

Mclckamess, for the petition. — The 
Attorney-General was a person aggrieved 
by the determination, which was in fisivour 
of the prisoner, and was entitled to the 
special leave for which he asked. There 
was no misdirection, and an important 
principle of law was involved — namely, 
whether a rebel under arms could claim 
the rights of a belligerent. If it should 
be considered that the question was 
merely academic, their Lordships may still, 
under the general powers of 3 <b 4 Will. 4. 
c. 41, advise his Majesty to grant special 
leave to appeal — Morgan v. Leech [l84l].^ 

The Lobd Chancellor (Eabl of Hals- 
bury) delivered the judgment of their 
Lordships : 

Their Lordships are of opinion that 
this is not a case in which there should 
be leave to appeal. 

Their Lordships are asked, in the exer- 
cise of their constitutional function, to 
advise his Majesty, under the terms of 
section 51 of the Charter of Justice for 
the Colony, to admit an appeal from a 
"judgment or determination" of the 
Supreme Court with a view to the same 
being reversed, corrected, or varied. There 
has, however, been no "judgment or 
determination " in this case which can be, 
or which indeed is sought to be, either 
reversed, corrected, or varied. It is ad- 
mitted by the petitioner that the judg- 
ment of the Supreme Court is to stand, 
and the object of the petition is to have 
an abstract point of law which did not 
arise in the case, and never ought to have 
been reserved at all, determined now by 
way of appeal. It would be extremely 
inconvenient, and wholly unprecedentied, 
to pick out of a trial some observation of 
the learned Judge, and to ask to have an 

(1) 3 Moore P.O. 368. 



appeal upon it, although the fiEiots at the 
trial, and the determination of the trial, 
did not raise the question at all. 

Their Lordships will therefore humbly 
advise his Majesty that the petition ought 
to be dismissed. 



Solicitors— Wilson, Bristows & Garpmael, for 
petitioner. 

IReported by J. Btfre Tknmpion, Etq^ 
BarrUter-at-ZaJV, 
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Lukey and another v. 

Stdney Harbour Trust 

Commissioners.* 



New South Wales — Wharfage and 
Tonnage Rates — Sydney Ra/rhour Trust 
Act, 1900, 8. 68 — Expired Crown Leases 
— Payments made Pending Applications 
for Renewal — Interest in Land — Sydney 
Harbour Trust Act, 1900, *. 27. 

The Sydney Harbour Trust Act, 1900, 
s, 68, authorises the Commissioners to 
collect ^^at any wharf ^ vested in them 
" wharfage and tonnage rates according to 
the provisions contained in the Wharfage 
and Tonnage Act of 1880 and Acts amend- 
ing the same," The Act of 1880 autho- 
rised rates on two kinds of wharfs only : — 
Held, thai the Act of 1900 was not so 
limited, but extended to every kind of 
wharf 

By section 27 of the Harbour Trust 
Act lands wOhin the boundaries of the 
port were vested in the Commissioners 
*^ subject to the interest of any persons in 
such lands existing at the time of the 
passing of this Act" .-—Held, that pay- 
ments of money as ^^rent" after the ex- 
piration of leases and pending the decision 
on applications for renewal did not create 
an interest in the land. 

Appeal from a decision of the Full 
Court dated May 9, 1902, dissolving an 
injunction granted by the Judge in Equity 
at the suit of the appellant Lukey, secre- 

* Caram^ Lord Macnaghten, Lord Davej, 
Lord Lindley, and Sir Arthur Wilson. 
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tary of the Australian Gas Light Co., 
restraining the respondents from inter- 
fering with the discharge of coal for the 
Gas light Oo. at certain wharves in the 
port of Sydney. The facts are stated in 
the judgment of the Board. 

Haldam, K,C., and B. Faarer, for the 
appellants. 

A9qwik^ K,C.j and Vaugham HawkinSj 
for the respondents. 

Sib Abthub Wilson delivered the 
judgment of their Lordships : 

The Australian Gas light Co. held 
leases from the Crown of certain wharfe 
adjoining its own lands in Kent Street, 
Sydney, expiring on Deoemher 31, 1899, 
and a like lease of another wharf adjoining 
its own land at Mortlake, expiring on 
December 31, 1900. 

Those leases were granted under the 
Grown Lands Act of 1884, which by sec- 
tions 5 and 6 prohibits, amongst other 
things, the leasing of Crown lands except 
under and subject to the provisions of the 
Act, while sections 89 and 145, with the 
regulations made under the last-men- 
tioned section, lay down stringent condi- 
tions which must be complied with in 
order to give validity to such leases as 
those held by the company. 

On November 28, 1899, while the Kent 
Street leases were still in force, the com- 
pany applied for a renewal of them ; and 
on January 31, 1900, while the Mortlake 
lease was still in force, the company 
applied for a renewal of that lease. 
Nothing is shewn to have been done at 
tlie time upon either of those applica- 
tions; but the company continued in 
occupation of the whsj^s. 

On January 21, 1901, the Under-Secre- 
tary for Lands wrote to the company 
regarding the Kent Street premises, 
referring to its "occupation" "of the 
sites of terminated special leases," and 
requesting the company to pay into the 
Treasury Department a sum of money 
*^ being rent at the former rates for the 
years 1900 and 1901." Payment was 
made as requested, and a receipt was 
given headed "Suspense Account," de- 
seribing the money as "rent" on the 
eoqnred leases, and adding the words 



"Awaiting reference to Lands Depart- 
ment. Leases expired." A like payment 
was made on December 31, 1900, in 
respect of the Mortlake wharf, and a like 
receipt given. 

On May 14, 1901, the company's appli- 
cation of November 28, 1899, for renewed 
leases of the Kent Street premises was 
refused by Grovemment on the ground 
that the power to grant such leases had 
become vested in the Harbour Trust Com- 
missioners under the Sydney Harbour 
Trust Act, 1900. The company's appli- 
cation of Januaiy 31, 1900, for a renewed 
lease of the Mortlake premises does not 
appear to have been specifically answered, 
but it is obvious that the legal disability 
was the same in both cases. 

The Sydney Harbour Trust Act, 1900, 
just referred to and relied upon by the 
Government as having altered the legal 
position, was passed on February 11, 1901, 
and was declared to come into force on 
the previous November 1, 1900, which 
day was made the commencement of the 
Act. That Act constituted a body of 
Harbour Commissioners. Section 27 
vested in them all Crown lands within 
the boundaries of the port, "subject to 
the interest of any persons in such land 
existing at the time of the passing of this 
Act." Section 29 enacts that " No lease 
or licence in force at the commencement 
of this Act of, or relating to, any Crown 
land hereby vested in the Commissioners, 
shall be in any manner affected by this 
Act." 

Section 68 directs the Commissioners 
to collect in respect of all vessels berthed 
" at any wharf . . . vested in the Com- 
missioners, or in respect of all goods . . . 
shipped on or unshipped from any vessel 
so berthed wharfage and tonnage rates 
according to the provisions contained in the 
Whar&ge and Tonnage Bates Act of 1880 
and Acts amending the same, which Acts 
are, mtUatis mfdaridiSf hereby incorporated 
. . . subject to the provisions hereinafter 
mentioned; and all the powers therein 
contained are hereby conferred upon the 
Commissioners." Other provisions fol- 
lowed. 

The Whar&ge and Tonnage Act of 
1880 so incorporated is an Act of general 
application in the colony. It authorised 
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the levy of inward and outward wharfage 
rates, not exceeding those in the schedule, 
on goods shipped or unshipped upon 
wharfs of two kinds, public wharfs and 
private sufferance wharfs, both of which 
terms are defined ; and the Act contains 
other provisions in connection with such 
wharfs and such wharfage rates. 

On May 29, 1901, the Commissioners 
claimed payment by the company of 
wharfage rates on coal unshipped at the 
Kent Street and Mortlake wharfs since 
February 11, 1901, the date of the passing 
of the Sydney Harbour Trust Act, 1900. 
The correspondence which followed did 
not lead to nn agreement. On August 27 
the Commissioners gave notice that unless 
the company paid the wharfages already 
due, and agreed to pay them in the 
future, vessels would not be allowed to 
berth at the wharfe after September 1. 
And in pursuance of this notice berths 
were refused to certain vessels. 

The present suit was thereupon brought 
on September 6, 1901, by the company 
and by Gainford (who was interested in 
the matter by reason of his being under 
contract to supply coal to the company) 
against the Commissioners, claiming an 
injunction, a declaration against the right 
of the Commissioners to wharfage, and 
damages. 

A temporary injunction was, in the 
first instance, granted ex parte. This 
was followed by a motion to continue the 
injunction, on the hearing of which the 
case between the parties was fully gone 
into ; and Mr. Justice Walker made an 
order continuing the injunction, thus dis- 
posing of the whole suit on the merits. 
The Full Court, on appeal, unanimously 
reversed the decision of the learned 
Judge, and dissolved the injunction. 
Against that decision the present appeal 
has been brought. 

The question for decision is whether, 
as the learned Judges of the Full Court 
held, the Commist^ioners had the right to 
levy wharfage dues upon goods landed at 
these wharfs, for, if they had, everything 
else follows, and the appeal &ils. 

In the arguments before their Lord- 
ships the case for the appellants was 
placed upon two grounds. It was con- 
tended — first, that the Commissioners 



have power to levy wharfisige rates only in 
the cases of public whai% and private 
sufferance wharfs ; and that, as the wharfs 
in question are mere private wharfs, not 
falling within either of those descriptions, 
section 68 of the Sydney Harbour Trust 
Act did not authorise the levy ofwharfiEige 
upon them. It was argued that, as the 
wharfage rates granted by that section 
are to be levied according to the provisions 
of the earlier Wharfage and Tonnage Act, 
which is incorporated, and, as that Act 
granted wharfage only upon two classes 
of wharfii, the later Act must be similarly 
restricted. And in support of this, it was 
pointed out that in section 32, and per- 
haps in other places of the later Act, the 
distinction between private wharfs and 
others is recognised as still subsisting, 
and as material for some purposes at 
least. 

Their Lordships agree with the learned 
Judges of the Full Court in thinking 
that the language of section 68 of the 
Sydney Harbour Trust Act is too clear 
to admit of such an interpretation. The 
wharfage rates granted by it are to be 
levied according to the provisions of the 
earlier Act, but they are granted in 
express terms upon any wharf vested in 
the Commissioners. 

It was contended, secondly, that by 
reason of the payment and receipt of 
rent in respect of the wharfis for the year 
1901, under the circumstances already 
stated, the company had at the date of 
the passing of the Sydney Harbour Trust 
Act, an interest in the whar& within the 
meaning of section 27 ; that that interest 
was valid for the whole year 1901, or in 
the alternative for a part of it ; that it 
was protected by the words of section 27 ; 
and that it was an interest of such a 
nature as to preclude the levy of wharfage 
rates by the Commissioners. 

Their Lordships agree with the learned 
Judges of the Full Court that this posi- 
tion is not tenable. The only interests 
in the wharfs which the company ever 
contemplated acquiring were the leases 
for which it applied. The money was 
paid in the hope of acquiring those leases, 
but with knowledge that the obtaining 
of them was quite uncertain, for they 
never could be granted unless all the 
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oonditioDS prescribed by the law should 
be complied with; and the fisusts were 
clearly shewn upon the receipts accepted 
by the company. The leases never were 
granted, there never was any right to 
claim them which could have been en- 
forced against Government, and with the 
passing of the Sydney Harbour Trust Act 
the possibility of their being granted by 
the Qovemment came to an end. Whether 
the company is entitled to claim a return 
by the Government of any part of the 
money paid is a question which does not 
arise in this suit, or between these 
parties. Whether, if the Crown had pro- 
ceeded against the company for damages 
as a trespasser, the company could have 
pleaded leave and licence in answer is a 
question which also does not arise. But 
it would be difficult to hold that the 
company had acquired an interest in the 
whar& without in effect holding that 
they obtained a demise in a manner ren- 
dered impossible by the Crown Lands 
Act. 

But supposing it could be held that the 
company had an interest in the wharfe, 
what would the character of that interest 
be ? It could only be some kind of right, 
complete or incomplete, in the company 
to the possession or occupation or use 
and enjoyment of the wharfe as its private 
wharfs. And it has been already shewn 
that wharfSage rates are to be levied on 
private wharfs as well as on others. The 
fiupposed interest, therefore, which has 
been contended for would have been in- 
effectual for securing the object for which 
it was invoked. 

Their Lordships will humbly advise 
his Majesty that the appeal should be 
dismissed. The appellants will pay the 
costs. 

Solicitors — Hemsley & Co., for appellants ; 
G. M. Light, for respondents. 

IReported hy J. Eyre Thampiont £tq., 
BarnsteT'Ot'Law, 



• 1904. ^ Newfoundland Stbam 
May 4, 5. > Whaling Oo. v. Nbwpound- 

June 7. ) LAND Government.* 

Newftmndlar^^WhaUng Indtutry Ad^ 
1 902 — Duty — Receipt — Licenoe, 

A receipt for a licmoe duty payable 
under the Whaling Iiuiusbry Aet, 1902, 
and eigned by the Minister of Marine 
and Fieherieej ie not Ae equivalent of an 
actual licence^ whieh must be granted 
by the Governor in Council; and where 
the actual licenoe whieh ii expreaeed to 
eupereede the receipt is for a narrower 
area than that which ie specified in the 
application, there is no obligation on the 
Govemtnent and no implied contract to 
grant a licence co-extensive with the 
application. 

Appeal from an order of the Supreme 
Court of Newfoundland dated October 28, 
1903, dismissing the appellants' petition 
against the Government of Newfoundland, 
which claimed that they were entitled to 
a whaling licence for the area described in 
their application, which was larger than 
the area defined in the certificate. The 
facts appear in the judgment. 

Sir J. S. Winter (of the Colonial Bar) 
and MackamesSf for the appellants. — 
The receipt was in effect an interim 
licence, and must be taken as a grant of 
the application. It was acted upon, and 
on the £uth of it large expenditure was 
incurred in the erection of permanent 
works. The Government in fiict accepted 
the area applied for, and the receipt 
amounted to a contract to grant a licence 
for that area. In the certificate itself the 
receipt is described as a " licence," which 
is superseded by the more formal instru- 
ment. 

HaMane, K.C., and W. Baker, for the 
respondents, were not heard. 

Sib Abthub Wilson delivered the 
judgment of their Lordships : 

The Act to regulate the whaling in- 
dustry was passed on April 22, 1902, and 

* Coram, The Lord Chancellor (Earl of 
Halsbory), Lord Llndley, Lord Kinross, and Sir 
Arthur Wilson. 
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came into operation the same day. It 
made it illegal for any person to engage 
in the whaling indostry, or in the manu- 
&cture therefrom, without a licence to be 
granted and issued as provided by the Act, 
subject to penalties recoverable by an 
informer. Section 2 requires persons 
intendiog to apply for a licence to publish 
notices specifying, amongst other things, 
the area in respect of which it is to be 
applied for, and the intended site of the 
&ctory. 

Section 3 empowers the Governor in 
Council to issue licences; and, first, no 
licence can be issued until the site of the 
factory shall have been approved by the 
Grovemor in Oouncil, and such site must 
not be within fifty miles of another 
factory; and secondly, the licence must 
define the area to which it is to apply, 
and within which no other factory can be 
erected. It must also describe the site of 
the £a.ctory sanctioned. 

Section 7 imposes an annual duty of 
1,000 dollars on ;each licence. Section 8 
provides for the forfeiture of licences for 
breach of their conditions. Section 18 
deals specially with the case of factories 
at work, or in course of erection, at the 
time of the passing of the Act. Licences 
to such factories are subject to the same 
rules as those applicable to new &ctories, 
except those relatiDg to the publication of 
notice and the approval of the site. 

The appellants are the proprietors of 
two factories, but only one of these — ^that 
at Rose-au-Rue — is the subject of the pre- 
sent appeal, and the other need not be 
further mentioned. The Rose-au-Rue 
£Eu;tory was practically completed when 
the Act passed, and it therefore fell under 
the provisions of section 18. 

During the whaling season of 1902 the 
appellants carried on the whale fishery in 
connection with the Rose-au-Rue factory 
without obtaining or applying for a 
licence, thus rendering themselves liable 
to penalties, and at the same time de- 
priving the Treasury of the duty charge- 
able upon a licence. On November 13, 
1 902, the Minister of Marine and Fisheries 
wrote, by the direction of the Governor in 
Council, to the agent of the appellants 
calliug attention to the Act, and to its 



violation by the appellants, and adding, 
'* Might I request you to give this matter 
of application for a licence . . . your 
earliest attention." On December 12 the 
appellants applied accordingly for a 
licence, and in their application described 
the limits to which they desired its opera- 
tion to extend, and they specified the 
&ctory at Rose-au-Rue. On December 15 
the appellants paid a sum, including 1,500 
dollars in respect of the Roee-au-Rue 
fitctory, by a cheque in favour of the 
Minister of Marine and Fisheries. It is 
said that an official of that department 
had previously asked for payment of the 
licence fee. A receipt was given, signed 
by the Minister of Marine and Fisheries, 
for the 1,500 dollars, describing it "as 
a whaling licence fee for a factory 
operated at Rose-au-Rue, . . . being the 
amount due for the year 1902." On 
July 4, 1903 (a fresh year having then 
commenced as defined in section 7 of the 
Act), another payment of 1,500 dollars 
was made, and a receipt for it given in 
terms similar to those of the previous 
receipt. 

On August 26, 1903, a licence was 
issued headed *' Whaling Certificate," 
tested in the name of the Governor, 
signed by command of the Governor by 
the Colonial Secretary, and sealed with 
the public seal of the colony. The 
printed form originally had at the foot a 
form of receipt, but upon the receipt, and 
so as to obliterate it, are written the 
words: "This certificate is to supersede 
and takes the place of the licence which 
the within-named licensee holds in the 
form of a receipt, and under which he 
has carried on his business." The licence 
so granted defined the area within which 
it was to operate, and the area so defined 
was narrower than that described in the 
appellants' application, though extending 
to the fifty miles required by the Act. 
The appellants objected to the licence 
thus issued, and claimed to have one for 
an area oo-extensive with that defined in 
their application. The Government re- 
fused to comply with this claim. 

The appellants thereupon commenced 
the present proceedings, in accordance 
with the practice in force, by a petition 
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filed in the Supreme Court against the 
Government of Newfoundland. Having 
stated the focts, they claimed, so fieur as 
is now material — first, a decree to the 
effect that they were entitled (to a licence 
for the area desorihed in their applica- 
tion; secondly, an amendment of the 
licence, so as to make it include that area. 
The Attorney-General filed his answer. 
The case came on for hearing before the 
Supreme Court, and the Court by a 
majority dismissed the appellants' {^ case. 
Against that decision the present appeal 
has been brought. 

The argument for the appellants was 
put in the following way: That the 
Minister's letter of November 13, 1902, 
amounted to a promise to grant to the 
appellants a licence, in accordance with 
the Act, upon a proper application, though 
for an area not yet defined ; that the 
appellants' application of December 12 
defined the area, and that upon that it 
was for the Government either to grant 
or refuse the licence as asked for; that 
by acceptance of fche money and the 
receipt given on December 15 the Gbvem- 
ment accepted the area as defined in the 
application; and therefore it was con- 
tended that either the receipt operated as 
a licence, having effect over the whole of 
that area, or else the receipt, in conjunc- 
tion with what had gone before, amounted 
to a binding contract to grant such a 
licence. The appellants specially relied 
upon the memorandum at the foot of the 
licence actually issued as shewing that 
the receipt had been intended as a licence 
and as a ratification of it in that sense. 

The system of licences and the machi- 
nery for carrying it into effect are created 
by the statute, and, as in all such cases, 
the provisions of the statute must be com- 
plied with. The licence must be granted 
by the Governor in Council, and it must 
contain what the Act requires. The 
receipt does not purport to be issued by 
the Governor in Council. It contains no 
words appropriate to the grant of a 
licence. It does not, either by its own 
language or by reference to any other 
document, define the area over which it is 
to take effect. The memorandum at the 
foot of the licence as issued, assuming 
(which is not clear) that that memorandum 



forms part of what is verified by the seal 
of the colony and the test of the €k)vemor, 
could not niake that a licence within the 
Act which was not so in &ct. And to 
give to the memorandum the effect sug- 
gested would be to make it contradict the 
express terms of the official document to 
which it is appended. Their Lordships 
are clearly of opinion that the receipt was 
not a licence. 

It is equally impossible to accept the 
contention that there was a contract to 
grant the licence as claimed. To support 
the argument it would be necessary to 
attribute to every document a meaning 
which it cannot bear. The argument 
assumes that the letter of November 13, 
1902, amounted to a promise to grant a 
licence. The letter contains nothing of 
the kind. The argument assumes that 
the receipt of December 15 was an 
acceptance of the limits specified in the 
appellants' application. It contains 
nothing of the kind. So that, even 
assuming that the difficulties created by 
the statutory procedure could be got 
over, and that every document was issued 
by the competent authority, the conten- 
tion would wholly fail on the feusts. 

It was also argued, but not very 
strenuously, that the Government was in 
some way estopped from denying the 
appellants' right to what they claim. 
Their Lordships agree with the majority 
of the learned Judges in the Supreme 
Court that there is no room in law for 
such a contention in the present case. 
They also think that there is no ground 
for it in £ftct, because they cannot find 
anywhere any representation on behalf of 
the Government, on which the appellants 
could act, that the licence about to be 
issued embodied the limits defined in the 
appellants' application. 

It is true, no doubt, that complications 
have arisen in the present case, and it 
may be that the appellants have been 
placed in a position of difficulty, and 
possibly of some hardship. But, if so, the 
real source of all the inconveniences has 
been the action of the appellants them- 
selves in carrying on their business after 
the passing of the Act without taking 
proper steps to comply with its terms. 

Their Lordships will humbly advise 
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his Majesty that the appeal should be 
dismissed. The appellants will pay the 
costs. 



Solicitors— B. Wilkinson, for appellants ; 
Burn & Benidge, for respondents. 

IReported by J. Eyre Thompson^ Esq., 
Barrifter-at-Lant, 



[IN THB HOUSE OF LORDS.] 

1904 "^ 
Julv 4 t Hannah (pauper) v. Hunter.* 

Practioe^Consent Order — New Trial, 

Where both parties to an appeal to the 
House of Lords agree to a new trial the 
application mttst be made to the House 
itselfy and not to the Appeal Committee^ 
and a proper consent be filed. 

Appeal from an interlocutor of the 
Court of Session in Scotland dated 
October 31, 1903. 

The appellant William Hannah, a 
labourer, sued the respondent James 
Hunter, Renfrew, for compensation for 
the loss of an arm through the alleged 
negligence of the respondent. The action 
was brought under the Employers' Lia- 
bility Act, 1880. The appellant was on 
November 24, 1902, engaged with other 
men in discharging the cargo of the 
BonitOf of which the respondent was 
owner and captain. 

The case was tried by the Sheriff Sub- 
stitute of Lanarkshire on May 25, 1903. 
The respondent pleaded that the appel- 
lant's statements in support of his case 
were irrelevant, and the Sheriff Substitute 
sustained the plea and dismissed the 
action with costs. This decision was 
affirmed by the Second Division. The 
appellant obtained leave from the Appeal 
Ck>mmittee to present an appeal to the 
House in forma pauperis. The respondent 
subsequently lodged a petition for the 
discharge of the interlocutor appealed 
from, and that the action should be sent 
back for trial on the merits. There being 

♦ Coram, The Lord Chancellor (Earl of Hals- 
bury), Lord Macnaghten, and Lord Lindley. 



V. Newfoundland Gk>VBBNicBNT. 
a doubt as to the appellant's consent to 
the application, the petition was referred 
to the Appeal Committee, before whom it 
came on June 23, 1904. The Committee 
(Lord Macnaghten, Lord Davey, Lord 
James, and Lord Lindley) held that the 
consent must be taken before the House 
itself, and directed that the parties should 
be heard by counsel at the Bar without 
lodging printed papers. 

C, O. Church, for the appellant. 

D, Stephens^ for the respondent. 

The Lord Chancellor (Earl of 
Halsbury) said that he had no proper 
consent before him, as the paper before 
him only consented to an extension of 
time for lodging printed cases. Nothing 
was said of the appellant's consent to the 
discharge of the interlocutor. 

/>. Stepher^ said that the appellant gave 
his consent before the Appeal Committee. 

The Lord Chancellor (Earl of 
Halsbury) said their Lordships could not 
act upon such a consent ] there must be a 
proper consent filed. 

C. O, Churches consent having been 
intimated on behalf of the appellant, 

The Lord Chancellor (Earl of 
Halsbury) said their Lordships would act 
upon it on the filing of a proper consent. 

The House then made an order in 
terms of the respondent's petition, dis- 
charging the interlocutor appealed from 
with the usual costs in pauper cases, and 
remitted the cause back to the Court of 
Session, with directions to allow a proof. 



Agents— H. G. Church, agents for Oliphant 
& Murray, W.S., Edinburgh, for appellant; 
Holman, Birdwood & Co., agents for Maclay^ 
Murray & Spens, Glasgow, for respondent. 

[Reported by J. Eyre Tfumptm, Enq,^ 
Barrister-at'Lan, 
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[IN THB HOUSB OF LORDS.] 
1904, ) McOabtney v, 

Feb. 11, 12. ^ LONDONDEBBT AND LoUGH 

May 10. ) SwiLLY Kailway.* 

Water — Riparian Owner — Abstraction 
of Water for Usee Unconnected with 
Biparian Tenement, 

A riparian oumer ie not entitled to 
abeiract the water of a natural ebreamfor 
puTpoeee foreign to or unconnected with hie 
tenefnent, 

A railway company ^ oumere of a emaU 
strip of land adjoining a stream, ineerted 
a pipe into the etream for the purpose of 
carrying the water into a tank at some dis- 
tance and using it for the service ofihair 
engines along the whole of their Une : — 
Held, th<U they were not entitled to make 
such ttse of the water , and that the adjacent 
cumer had a right to stop the pipe, 

Deeieion of the Goubt of Appeal in 
Ibrland reversed. 

Sandwich (Earl) t;. Great Northern 
Railway (49 L. J. Ch. 225; 10 Ch. D. 
707) overruled. 

Appeal from a dedfiion of the Court of 
Appeal in Ireland (Lord Ashbourne, L.C., 
and Walker, L. J. ; Fitzgibbon, L. J., dis- 
senting), which affirmed the order of the 
King's Bench Division. 

The appellant was the owner of land 
adjoining a stream which he used for the 
purpose of working a com mill. The 
respondent railway company were the 
owners of strips— about eight feet long — 
of the land adjoining the stream. In 
1901 they inserted a pipe into the stream 
at the side of the culvert by which the 
line crossed the stream, and diverted the 
water into a tank on their land about 
half a mile away; and from this tank 
they supplied tifieir engines along the 
whole system with water. The appellant 
stopped up the pipe, and the respon- 
dents brought an action against him 
for a declaration of their right to con- 
vey the water through the pipe and for 
an injunction. This action was tried by 
Holmes, L.J., without a jury, and judg- 
ment was given for the appellant with 
costs. This decision was reversed by the 

* Coram, The Lord Chancellor (Earl of Hals- 
bury), Lord Macoaghteo, and Lord Lindley. 
Vol. 73.— P.C. 



King's Bench Division, whose decision was 
affirmed by the Oourt of Appeal. 

M, Drummond, K,C,, and D. S, Eenry^ 
K.C, (P. Law Smith with them), all of the 
Irish Bar, for the appellant. 

Ronan, K,G, (of the Irish Bar), and 
S. T. Evans, K.G, {John Leech, of the Irish 
Bar, with them), for the respondents. 

M, Drummond, K,C,, replied. 

The House took time for consideration. 

The Lobd Ohancellob (Eabl of Hals- 
buby).— In this case the question arises 
between a millowner and a railway com- 
pany, the latter claiming the right to take 
the water of a stream which the mill- 
owner uses to supply the power for his 
mill. The case was originally tried before 
Lord Justice Holmes, who decided in 
favour of the millowner ; but the issues 
between the parties have become a little 
confused from admissions made on both 
sides, but which do not appear on the 
pleadings, or, indeed, by any written 
admission at all. 

The railway company brought an action 
seeking to restrain the millowner from 
obstructing the railway company's alleged 
right in what the statement of dum 
described as a natural stream. The mill- 
owner, in his plea, denied that it was a 
natural stream, and alleged that such as 
it was, in fact, it was an artificial water- 
course. There was ample evidence of 
this, and the learned Judge who tried the 
cause found as a fact that it was an arti- 
ficial watercourse made by the defendant 
and his predecessors in title, and had been 
used by him for a long time. For some 
unexphtined reason this finding has been 
got rid of^ I know not how, and the case 
has been argued upon the hypothesis that 
the stream is a natural stream, and 
another concession made, without plead- 
ings or written admission of any kind, 
that the action of the defendant in 
obstructing the plaintiffs' works was 
justified, unless the plainti£& possess the 
right they claimed to abstract and use 
without in any way returning to the 
stream as much water as they require for 
the locomotives on their line of railway 
up to 15,000 gallons. Some effort was 
I 
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made in the argument to minimise the 
amount which the railway company claim 
to have a right to take, and, indeed, the 
Ck>urt of King's Bench in Ireland preface 
their judgment by a recital, which is appa- 
rently intended to limit the user ; but it 
does not do so, nor, as Lord Justice 
FitzGibbon pointed out, is it easy to see 
what operation that recital can have. 

The railway company claim a right to 
place in the stream a pipe which, if used 
to the full capacity, would take 15,000 
gallons a day, but of which they say their 
present requirement would be satisfied 
with a third of that quantity. Notwith- 
standing the recital, it appears to me the 
judgment of the Court of Appeal would 
entitle them to take as much as they 
wanted up to the extent of 15,000 gallons. 
The pipe would take 15,000 gallons per 
day. The railway company claim to keep 
their pipe such as it is, together with an 
admission that they may want more than 
they at present take ; and the Court of 
Appeal have affirmed the judgment of the 
King's Bench. But Lord Justice Holmes 
also decided that, even if the stream were 
a natural stream, the defendant was en- 
titled to the verdict, inasmuch as the 
plaintiffs were not entitled to the use of 
the stream in the manner claimed. I am 
of opinion that Lord Justice Holmes was 
right. It seems to me that any other 
decision would be in conflict with the 
decision of this House in the case of 
Swindon Watenoorks Co, v. WUta and 
Bei'ks Canal Navigation Co. [l876].^ In 
that case Lord Cairns, with the complete 
assent of Lord Hatherley and Lord Sel- 
borne, gave an elaborate exposition of 
riparian rights, which, though not a new 
decision, was nevertheless supposed to 
have settled and almost codified the law 
upon the subject. 

Kow it is necessary to consider what 
it is the railway company do, because that 
is what they claim a right to do. By a 
pipe placed in the stream at a point 
where they own some land adjoining the 
stream they fill a tank with water to be 
used in the boilers of their locomotive 
engines. The engines, of course, consume 
the water in the course of their journeys ; 
the railway itself is forty miles in length, 

(I 45 L. J. Oh. 1638 ; L. R. 7 H.L. 697. 
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but is connected with other railways over 
which their engines run for a much 
greater distance. If the question were 
the reasonableness in respect of quantity, 
I should think it a most unreasonable 
thing that the use of a stream passing 
through a very small area of riparian land 
should be made to extend to forty miles 
of country, or wherever else the exigencies 
of the railway service might require. 
Speaking of it simply in respect of quan- 
tity, I think it more unreasonable than 
supplying drinking-water to an asylum 
built on the banks, whioh has been held 
to be unlawful. But, in truth, it is not 
a question of the quantity at all. I now 
apply Lord Caims's words, which I think 
are literally applicable here: 'Hhe use 
which they" (in this case the railway 
company) " claim the right to make of it, 
is not for the purpose of their tenements 
at all, but is a use which virtually 
amounts to a complete diversion of the 
stream .... it is a confiscation of the 
rights of the lower owner." It is to be 
observed that Lord Cairns used this lan- 
guage when a water company who were 
riparian proprietors had taken water to 
supply their customers in a neighbouring 
town, but in which case it was found as a 
fact that the complaining plaintiffs were 
not damaged at all. 

For another reason the question of 
damage here has become immaterial. The 
railway company set up a right to do what 
they have done. It is not here a question 
of an injury being so trifling that a Court 
of equity will accordingly not interpose 
by the remedy of an injunction. Here 
they not only set up a right, but actually 
ask for a declaration of their right to do 
what they have done. 

I have said that the judgment of Lord 
Cairns had codified the rights of riparian 
proprietors, and I used that phrase be- 
cause I do not think there is any novelty 
in the decision. It certainly has been 
the law as understood in England for 
more than half a century. The only part 
of the judgment of Lord Justice Fitz- 
Gibbon (who has admirably dealt with 
every other part of the case) with which 
I am unable to concur is that in which 
he expresses the opinion that Vice-Chan- 
cellor Bacon's judgment — Sandwich (Earl) 
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V. Great Northern Railway [l878l ^ — was 
right upon the facts proved before him. I 
cannot agree to that. It may be that the 
Tioe-Ghajicellor would have been justi- 
fied in refusing an injunction and leaving 
the plaintiff to his remedy at law, but 
unfortunately he uses language which 
seems to affirm the right of the railway 
company to carry the water along their 
line, and justifies this as a riparian use. 
To this I cannot assent. For the reasons 
2 have given I think this is not a riparian 
use at ^1, and, except upon the ground I 
have suggested, I must say I think the 
decision was wrong. 

I move that the appeal should be 
allowed, that the judgment of Lord Jus- 
tice Holmes be restored, and that the 
respondents do pay to the appellant the 
costs both here and below. 

Lord Macnaghten. — I prefer the judg- 
ment of Lord Justice FitzQibbon and 
what now remains of the judgment of 
Lord Justice Holmes to the opinion of 
thA learned Judges from whom they 
differ. 

Lord Justice Holmes, who tried the 
case at the Derry Assizes without a jury, 
rested his decision on two grounds. In 
the first place he came to the conclusion 
that the stream about which this litiga- 
tion has arisen was really an artificial 
-watercourse, and that McCartney and his 
predecessors in title had had the control 
and management of it from a point above 
the proposed intake of the railway com- 
pany for a period beyond living memory. 
in the second place, assuming the stream 
to be a natural watercourse, he held that 
the thing which the railway company 
proposed to do was not within the rights 
attached to riparian ownership. 

For some reason or other which I do 
not understand the first ground of de- 
cision was abandoned in the Court of 
King's Bench and in the Court of Appeal. 
I regret the course that was taken. The 
matter seems to me to be worthy of 
serious consideration, and I cannot alto- 
gether accept the view of one of the 
learned Judges in the Court of Appeal, 
who dealt with the question and disposed 
of it summarily without argument. How- 
(2) 40 L. J. Ch. 226; 10 Ch. D. 707. 



ever, the point is not open now. The 
appeUant must be held to the concession 
msuie on his behalf, and the case must be 
treated as if McCartney's mill-race were 
to all intents and purposes a natural 
stream. Even so, if it had not been for 
the judgment of the Lord Chancellor and 
the great preponderance of judicial opinion 
in Ireland, I confess I should have thought 
the case very plain and covered by 
authority. 

There are, as it seems to me, three ways 
in which a person whose lands are inter- 
sected or bounded by a running stream 
may use the water to which the situation 
of his property gives him access. He 
may use it for ordinary or primary pur- 
poses, for domestic purposes, and the 
wants of his cattle. He may use it also 
for some other purposes — sometimes called 
extraordinary or secondary purposes — 
provided those purposes are connected 
with or incident to his land, and provided 
that certain conditions are complied with. 
Then he may possibly take advantage of 
his position to use the water for purposes 
foreign to or unconnected with his riparian 
tenement. His rights in the first two 
cases are not quite the same. In the 
third case he has no right at all. 

Now it seems to me that the first ques- 
tion this House has to consider is, under 
what category does the proposed user of 
the railway company fSedl ? Certainly it 
is not the ordinary or primary use of a 
flowing stream, nor is it, I think, one of 
those extraordinary uses connected with 
or incidental to a riparian tenement which 
are permissible under certain conditions. 
In the ordinary or primary use of flowing 
water a person dwelling on the banks of a 
stream is under no restriction. In the 
exercise of his ordinary rights he may 
exhaust the water altogether. No lower 
proprietor can complain of that. In the 
exercise of rights extraordinary but per- 
missible, the limit of which has never 
been accurately defined and probably is 
incapable of accurate definition, a riparian 
owner is under considerable restrictions. 
The use must be reasonable. The pur- 
poses for which the water is taken must 
be connected with his tenement, and he is 
bound to restore the water which he takes 
and US03 for those purposes substantially 
I 2 
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undiminished in irolume and unaltered in 
character. What the railway company 
propose to do is to abstract a certain 
portion of the water of the stream, to 
carry it along their own property to a 
tank half a mile oflP, and then to consume 
it in working theii* locomotive engines. 
They have more than forty miles of rail- 
way of their own, and they have running 
powers over the lines of other companies. 
They have no intention of restoring to 
the stream a single drop of the water they 
mean to abstract, nor is it possible for 
them, under the circumstances, to do any- 
thing of the kind. Is that a user which, 
though extraordinary, is yet legitimate 
and permissible 1 I should say, certainly 
not. So far as the interests of the lower 
proprietors are concerned^ they mean to 
efface and blot out, as it were, that por- 
tion of the stream which they propose to 
abstract. They mean to do so for their 
own gain — to save themselves the expense 
of paying for the water required for the 
purposes of their business or gathering it 
for themselves. And they claim to do 
this as of right. It seems to me that 
they might just as well claim to sell the 
water. And, indeed, counsel for the re- 
spondents did not shrink from that posi- 
tion. He boldly contended that they 
would be perfectly justified in selling the 
water, or doing anything they pleased 
with it, provided the lower proprietor was 
not practically injured. Byway of clench- 
ing this argument, counsel pointed out 
that the learned Judge at the trial ex- 
pressed no opinion as to the extent to 
which McCartney's water power would 
or might be diminished by what the 
railway company proposed to do. And 
he succeeded, I think, in shewing that 
there was no reported case in which 
the Court had interfered where the injury 
complained of was so inconsiderable as 
that which would be likely to occur in the 
present case. That may be very true, but 
all the cases to which he referred were 
cases where the injury complained of was 
done in the exercise, or assumed exercise, 
of an authorised and permissible user. 
That seems to me to make all the dif- 
ference. 

I said I thought this case was covered 
by authority. It seems to me to be 



entirely covered by the decision of this 
House in the case of Svnndon Water- 
work$ Co. V. WUU and Berks Carud Nam- 
goHan Co,^ There Lord Cairns, L.C., 
gave a judgment as to the rights of 
riparian owners so complete and ex- 
haustive that I venture to say no case 
has since come before the Courts, not 
excepting the case of Keneii v. Oreai 
Ecutem Railway [i884],' which might 
not have been disposed of by the applica- 
tion of one or two sentences taken from 
it, and that perhaps without any very 
great loss to the general stock of legal 
knowledge. The Swindon Caee^ pre- 
sented two aspects. The navigation 
company sued as canal proprietors with 
statutory powers. <They sued also as 
riparian owners in respect of a tenement 
csdled Wayte's tenement, on which there 
had formerly been a mill. The water- 
works company, who were upper pro- 
prietors, had diverted a portion of the 
stream for the purposes of their business. 
His Lordship pointed out that such an 
appropriation of the water did not come 
within the range of those authorities 
which deal with cases of extraordinary 
user permissible under certain conditions. 
"Those were cases," said his Lordship, 
" where the use made of the stream by 
the upper owner has been for purposes 
connected with the tenement of the upper 
owner. But the use which here has been 
made by the appellants of the water, and 
the use which they claim the right to 
make of it, is not for the purpose of their 
tenements at all. . . . that is not a user 
of the stream which could be called a 
reasonable user by the upper owner ; it 
is a confiscation of the rights of the lower 
owner ; it is an annihilation, so far as he 
is concerned, of that portion of the stream 
which is used for those purposes, and that 
is done, not for the sake of the tenement 
of the upper owner, but that the upper 
owner may make gains by alienating the 
water to other parties, who have no con- 
nection whatever with any part of the 
stream." Then his Lordship points out 
that the navigation company as riparian 
owners had clearly a right to complain of 
what was done by the waterworks com- 
pany, if what was so done by them was 
(3) 64 L. J. Ch. 19 J 27 Cb. D. 122. 
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insisted upon as a thing which the7 had a 
right to do. After the claim of right it 
was impossible, he said, that the Court 
could do otherwise than decide the issue 
which was thus raised between the par- 
ties. *' It is a matter/' he added, '* quite 
immaterial whether, as riparian owners of 
Wayte's tenement, any injury has now 
been sustained, or has not been sustained 
by the respondents. If the appellants 
are right, they would, at the end of twenty 
years, by the exercise of this claim of 
diversion, entirely defeat the incident of 
the property, the riparian right of Way te's 
tenement. That is a consequence which 
the owner of Wayte's tenement has the 
right to oome into the Court of Chancery 
to get restrained at once, by injunction, 
or declaration, as the case may be." The 
other learned Lords — Lord Hatherley and 
Lord Selbome^entirely agreed. Lord 
Hatherley observed that enough had been 
made out to justify the interference of the 
Court of equity. " A very slight amount 
of evidence," he added, '* of the actual 
amount of damage done would be suffi- 
oient to justify an injunction; and the 
declaration of right to be made by the 
Court is absolutely necessary, in conse- 
quence of the assertion of right made by 
the appellants." And so this House 
altered the order of the Court of Appeal 
by declaring the rights of the navigation 
•company, as owners of Wayte's mill, to 
the flow of the stream down to their tene- 
ment, *' subject to the ordinary and reason- 
able use of the said stream and waters by 
the riparian owners higher up upon the 
said stream " ; and then there was added 
an express declaration, which was not to 
be found in the order of the Court of 
Appeal, to the effect that the proposed 
user by the waterworks company was not 
within such ordinary or reasonable use. 
As riparian owners the navigation com- 
pany were not injured in the very least 
in present enjoyment, but yet it was as 
riparian owners that they were held 
entitled to this declaration in their favour 
negativing the pretended rights of their 
opponents. 

The question in that case in regard to 
the rights of the navigation company as 
owners of Wayte's tenement and the pre- 
tended rights of the waterworks company 



was precisely the same question as that 
which has arisen in the present case. 
The railway company claim the right to 
do that which they propose to do. That 
was admittedly the question at the trial 
before Lord Justice Holmes, and there- 
fore it was not incumbent upon McCartney 
to do more than to shew a very slight 
case of actual or probable injury. He has 
shewn a certain amount of injury — not 
very substantial, I admit, but still I think 
quite sufficient — sufficient to entitle him 
to damages at law when a claim of right 
is set up, and sufficient therefore to entitle 
him to a declaration in equity. It may 
well be, if I may refer to a suggestion 
thrown out by Lord Cairns in the Svoindon 
Caae,^ that if the railway company had 
said, ''We do not claim a right at 
all, but what we propose to do is such a 
trivial matter that it cannot do you any 
practical injury," the Court might have 
thought fit not to interfere ; but that is 
not the line which the railway company 
took. They claimed a right ; they admitted 
that if that issue was found against them 
their whole case must &il. l^e question 
of right was not merely the sole question 
at the trial. It was really the sole ques- 
tion at issue before the Court of King's 
Bench and the Court of Appeal. And 
those Courts have made a declaration of 
right, but a declaration I think in favour 
of the wrong party. They have declared 
in effect that the railway company are 
entitled to abstract and consume for pur- 
poses unconnected with the tenement 
which gives access to the stream a portion 
of the waters of the stream which can by 
no possibility be restored to it. That 
declaration seems to me to be contrary to 
principle and precedent. 

I do not think it necessary to say any- 
thing more. But I may venture to 
add that the law laid down in this House 
in the Swindon Case ^ was no new doc- 
trine. It is stated clearly and precisely 
by Baron Parke in the Exchequer in 
EmJbrey v. Owen [i86i],* and by Mr- 
Justice Cresswell in dehvering the judg- 
ment of the Court of Common Pleas in 
Sampeonv. HoddinoU [i857].^ 

(4) 20 li. J. Ex. 212 ; 6 Ex. 353. 

(6) 26 L. J. O.P. 148 ; 1 C. B. (N.S.) 590. 
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I hav6 only to add that in my opinion 
it would be eltravagant to suggest that 
the system of the Londonderry and Lough 
Swilly Railway Co. and the lines of 
other companies over which they have 
running powers form one single riparian 
tenement, or that the railway company, 
by virtue of contact with this stream at 
one point, possess throughout their 
system, and all through the lines of other 
companies over which they have running 
powers, rights analogous to those possessed 
by persons who dwell on the banks of a 
river in respect of their riverside pro- 
perty. It may be difficult to say how fiir 
the rights of the railway company as 
riparian owners extend, but they can 
hardly go to such a length as that. 

I am of opinion th^t the judgments 
of the Court of Appeal and the Court of 
King's Bench ought to be reversed, and 
the judgment of Lord Justice Holmes 
restored, and that the respondents ought 
to pay the costs both here and below. 
But, in order to prevent any dispute in 
future, I think it would be well to preface 
the order by a declaration of opinion that 
the railway eompany are not entitled to 
use the stream in question for the purpose 
of supplying their locomotive engines with 
water. 

Lohd Lindley. — It is not now dis- 
puted that the stream from which the 
railway company desire to take water is, 
or at all event.s must be regarded as, a 
natural and not an artificial stream, nor 
id it disputed that the railway company 
are the proprietors of the strip of land on 
which their line is constructed where it 
crosses the stream. For a short distance, 
therefore, the railway company are the 
proprietors of a few feet of land next the 
stream. They put down a three-inch 
pipe by which they intended to draw 
water from the stream in order to fill a 
tank some distance off, from which they 
could supply their locomotive engines with 
water. This pipe wan on their own land, 
and the defendant had no right to inter- 
fere with it unless he was entitled to do 
so in order to protect his own water rights 
as a riparian proprietor lower down the 
stream, where he had a water-mill. In 
order, however, to protect those rights he 



took up the pipe, and it was admitted at 
the trial that he was justified in what he 
did if the railway company were not 
entitled to use the water in the manner 
proposed. Lord Justice Holmes, who 
tried the case, held that the defendant 
was justified in what he did. The Divi- 
sional Court took a different view and 
reversed his decision, and the Court of 
Appeal affirmed the decision of the 
Divisional Court, Lord Justice Fitz- 
Gibbon, however, dissenting. 

It was proved at the trial that the 
defendant's mill was an old mill and 
required a flow of 7,000 gallons of water 
per minute to work it. To work for one 
hour, therefore, 420,000 gallons would be 
required. The total quantity of water 
reaching the mill in dry weather was 
about 627,000 gallons per day, and of 
this quantity 500,000 gallons only came 
down the stream as far as the mouth of 
the railway company's pipe. The remain- 
ing 127,000 gallons entered the sti^eam 
lower down. On the other hand, it was 
proved that the pipe would carry off 
15,000 gallons a day if allowed to run 
unchecked. The railway company gave 
evidence that they did not want more 
than 5,000 gallons a day, and that they 
only had ten locomotives a day to fill. 
But their witnesses admitted that more 
would probably be wanted shortly. The 
practical result of the evidence was that 
in dry weather the defendant wanted all 
the water he could get, and that if the 
railway company drew off only 5,000 
gallons a day his mill would be stopped 
for less than a minute a day ; and that if 
they drew off 15,000 gallons a day it 
would be stopped for less than three 
minutes a day. Lord Justice Holmes did 
not apparently decide the case upon the 
ground that the defendant would sustain 
serious damage, but on the wider ground 
that the railway company had no right to 
take water from the stream for the pur- 
pose of supplying their locomotives with 
water. The Divisional Court and the 
Court of Appeal were of opinion that the 
railway company were entitled to take 
water for their locomotives, provided 
they did not seriously interfere with the 
working of the defendant's mill; and 
they considered that the interference 
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would be too slight to amount to an 
infringement of his rights. 

The water which the railway company 
contend ihey are entitled to take is 
wanted for use over the whole line, 
including the little strip of land which 
immediately adjoins the stream and is 
crossed by it. But the whole line cannot 
be regarded as riparian property ; and the 
quantity of water required for use on the 
short strip which immediately adjoins the 
stream is too small to be of any conse- 
quence to either party. The right to take 
that much is not worth discussing, and 
may be conceded ; but the concession will 
not decide the important question which 
this House has to determine. Although 
the damage suffered, or likely to be 
suffered, by the millowner is small, yet it 
is plain theit, if the railway company are 
not entitled to retain and use their pipe 
as intended, but are nevertheless allowed 
to do so without interruption for twenty 
years, they will be infringing the mill- 
owner's rights all that time, and will, at 
the end of the twenty years, gain a pre- 
scriptive right to continue such use for 
ever. Such an invasion of his rights the 
millowner is entitled to prevent. This 
has been long well settled. In the note 
to M9Uor V. SpaUman [l669] ® it is said, 
*^ wherever any act injures another's 
right, and would be evidence in future in 
favour of the wrong-doer, an action may 
be maintained for an invasion of the 
ri^ht without proof of any specific injury." 
This principle has been repeatedly recog- 
nised and acted upon in cases involving 
water rights — for ozample, Sampmm v. 
Hoddim/oU * and Ecarop v. Hirat [ises].^ 
The principle must be borne in mind 
when reliance is placed on judicial deci- 
fdons in cases in which it was unnecessary 
to allude to it. The principle was con- 
ceded and recognised in Kenait v. Great 
Eattem Railway ^^ which was decided on 
the ground that what was there com- 
plained of was not in excess of the defen- 
dants' rights and never could grow into a 
prescriptive right, inasmuch as all the 
water taken from the stream was returned 
to it tmdiminished in quantity and 



nndeteriorated in quality. This was the 
ratio decidendi of that case. 

The question for decision is therefore 
reduced to this — namely, will the use of 
this pipe by the railway company infringe 
the millowner's rights f Or, in other 
words, are the railway company entitled 
to use this pipe for the purposes for which 
they have put it down) Two cases only 
have arisen in which the right of a rail- 
way company to take water from a stream 
for its locomotive engines has called for 
judicial decision. One is AU.-Gen, v. 
Grea;t Eastern Railway [l87o],^ in which 
Lord Bomilly expressed his opinion that 
a railway company having a line adjoining 
a stream had no right to take water from 
it for supplying their locomotives. The 
other is iSandwich (Earl) v. Great 
Northern Railway,^ in which Vice-Chan- 
cellor Bacon decided that they had. In 
the first of these cases, which was affirmed 
by Lord Hatherley in 1871,^ the ab- 
straction of the water seriously impeded 
the navigation of the stream, and Lord 
Hatherley decided the ca«e on that 
ground. In Sandwich {Earl) v. Great 
Northern Railway ^ no substantial damage 
was proved, and the Yice-Chancellor con- 
sidered that the raUway company was 
entitled to take what water they wanted, 
so long as they did not inflict any sub- 
stantial damage on other riparian owners. 
He held, in short, that the railway com- 
pany were not exceeding their own rights 
and were not infringing the rights of the 
plaintifi*. This decision is in favour of 
the railway company in the present case. 
I cannot, however, think it right in point 
of law. It is, in my opinion, impossible 
to reconcile it with the principles laid 
down and acted on by this House in 
Swindon Waterworks Co. v. Wilts and 
Berks Canal Navigation Co} In that 
case a water company had bought a mill 
by a stream, and took water from it to 
supply a neighbouring town. They were 
held not entitled to do this, although the 
plaintiffs, who were lower riparian owners, 
were not in fact damaged by the defen- 
dants' operations. Lord Cairns there 
stated the law as to the water rights of 



(6) 1 Sanod. 346A. 

C7) 38 L. J. Ex. 1 ; L. R. 4 Er. 43. 



(8) 18 W. R. 1187; 23 L. T. 344. 

(9) L. R. G Oh. 572. 
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riparian owners, and ifc is unnecessary to 
do more than to refer to bis judgment. 

The railway company in this case 
became riparian owners simply by buying 
a small strip of land crossed by the 
stream. They thereby acquired the water 
rights, whatever they were, of the owner 
of the land so bought, but they acquired 
no greater rights than he could give them 
in respect of that land. These rights did 
not include the right to take water from 
the stream for consumption ofif the land 
the possession of which conferred his 
rights. He could not lawfully take 
water from the stream in any appreciable 
quantity and sell it for use miles away, 
or, indeed, use it himself at a distance 
from his riparian tenement without 
returning it to the stream. Such a user 
can only be justified by a grant from 
lower riparian owners or by prescription. 
This I take to be now settleid by Stock- 
port WcUenvorks Co. v. Potter [l864],*® by 
the decisions of the Court of Appeal and 
of your Lordships' House in the Swindon 
Cctse,^ and by Ormerod v. Todmorden Mill 
Co, [1883V ^ The intended use of the 
water in this case by the railway company 
was reasonable enough from their point of 
view, but such use would have been in 
excess of their rights and an infringe- 
ment of the rights of the defendant. 

I am of opinion, therefore, that the 
appeal should be allowed and that the 
judgment of Lord Justice Holmes should 
be restored, and that the railway company 
should pay the costs here and below. 

Appeal allowed; judgment of 
Holmes, L. J., restored^ with costs 
here and below ; declaration that 
the respondenis are not entitled 
to use the water of the stream for 
the purpose of supplying their 
locomotive engines with water ; 
cause remitted to the Irish King*s 
Bench Division, 

SoIicitoMh— Greene & Underhill, agents for 
Hugh C. O'Doherty, Dublin; Wmiam Webb 
& Co., agents for James E. O'Doherty, Dublin. 

{Reported by J. Eyre Thompson, Esq., 
Barrister-at-Law, 



(10) 3 H. & C. 300. 
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Wblungton (Oitt) v. 
Lower Hcjtt Bobough.* 



New Zealand — Municipal Corporation 
— " Adjacent " — Municipal Corporation 
Act, 1900 (64 Vict, No. 50), s. 219. 

The word " adjacent'* is not one to 
which a precise cmd uniform meaning is 
usually attached. It is not confined to 
places adjoining^ and it includes places 
dose to or near, its application being en- 
tirely a question of circumstances. 

By section 219 of the Municipal Cor- 
poration Act, 1900, where the council of 
any borough desires to construct a bridge 
which in its opinion will benefit many or 
all '* of the inhabitants of an adjacent 
borough or county or other district,*' and 
such council is of opinion that such ad- 
jacent district should contribute to the 
cost, the council may apply to the Governor, 
who may issue a warrant specifying the 
proportion of the cost to be borne by the 
adjacent district. 

The respondents proposed to construct a 
hndge, and obtained a warrant apportion- 
ing part of the cost to the appellant corpo- 
ration, whose district was six miles distant 
from the respondents' boundary, and tfiree 
other local divisions intervened: — The 
Ck)URT OP Appeal, by a majority, held 
that the appellants* district was "adjacent** 
to that of the respondents, and the Judicial 
CoMBUTTBB declined to interfere with the 
decision. 

Appeal from a decision of the Court of 
Appeal for New Zealand dated October 12, 
1903. 

The £Gust8 appear in the judgment. 

Asquiih, K.C., and C. P. SkerreU (of 
the Kew Zealand Bar), for the appel- 
lants. 

Cohen, K.C., and TyrrelX T. Favne, for 
the respondents. 

Sir Arthur Wilson delivered the 
judgment of their Lordships : 

The question raised by this appeal is as 
to the meaning of the word " adjacent " 
as used in section 219 of the Municipal 
Corporations Act, 1900, of New Zealand. 

♦ Coram, I^ord Davey. Lord Bobertson, Sir 
Arthur Wilaon, and Sir Henri Taschereau. 
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Wellington (City) v. Lower Hutt 

That section, omittixig words unnecessary 
£>r tbepresent purpose, says, *' In any case 
where the Council of any borough desires 
to construct ... a bridge ... in any 
position that will, in its opinion, be of 
advantage and benefit to the whole or any 
considerable portion of the inhabitants of 
an adjacent borough or county or other 
district as well as to the inhabitants of 
its own district, and where it is, in the 
opinion of such Council, reasonable that 
the local authority of such adjacent dis- 
trict should contribute to the cost," the 
Council may in proper manner apply to 
the Governor, who may by warrant au- 
thorise the work to be done, '' and may 
declare that a proportion of the cost 
thereof, to bo mentioned in such warrant, 
shall be borne by any other local autho- 
rity." 

The Borough of Lower Hutt proposed 
to construct a bridge over the Hutt river, 
at a point within its own boundaries, and 
gave notice to the City of Wellington of 
its intention to apply to the Covernor for 
power to construct the bridge, and to 
recover a proportion of the cost from the 
City of Wellington, alleging that the case 
fell within the section which has been 
cited. The City of WeUington opposed. 
The procedure followed in such cases was 
pursued, and ultimately the Governor, by 
warrant purporting to be issued under 
the section, authorised the construction 
of the bridge by the Borough of Lower 
Hutt, and apportioned 20 per cent, of the 
cost to be borne by the City of Welling- 
ton. The Borough of Lower Hutt claimed 
payment of one instalment of the 20 per 
cent, of the cost of the bridge. The claim 
was resisted. A Special Case was stated 
for the opinion of the Supreme Court, 
which was removed by order into the 
Court of Appeal for argument, and so the 
matter came before the latter Court. 

The question raised by the Special Case 
was whether the one borough concerned 
was " adjacent " to the other within the 
meaning of section 219 of the Act. The 
relative position of the two was shewn on 
the map annexed. It is enough for the 
present purpose to say that on that map 
it is shewn that the City of Wellington 
does not immediately adjoin the Borough 
of Lower Hutt, that there is a distance of 



Borough. 

over six miles between their boundaries, 
and that three other local divisions, 
Onslow Borough, Hutt County, and 
Petone Borough intervene. A majority 
of the learned Judges answered the ques- 
tion raised by the Case in the affirmative, 
holding that Wellington City is adjacent 
to Lower Hutt Borouffh within the mean- 
ing of the section. The minority of the 
learned Judges took a stricter view of 
the meaning of the word ** adjacent," and 
considered that Wellington City cannot 
be called *' adjacent" to Lower Hutt. 
This dififerenoe of opinion can give rise to 
no surprise, for the question is one of 
difficulty. '< Adjacent" is not a word to 
which a precise and uniform meaning is 
attached by ordinary usage. It is not 
confined to places adjoining, and it in- 
cludes places close to, or near. What 
degree of proximity would justify the 
application of the word is entirely a 
question of circumstances. There is not 
much in the context or in the surround- 
ing circumstances to throw light upon the 
sense in which it is employed in the 
present instance. It is enough for the 
decision of this appeal to say that their 
Lordships could not properly advise his 
Majesty to interfere with the decision 
appealed against unless they were clearly 
satisfied that the view of the majority of 
the learned Judges as to the meaning of 
the section and its application to the 
present case was wrong, and they are &r 
from being so satisfied. 

Their Lordships will humbly advise his 
Majesty that the appeal should be dis- 
missed. The appellants will pay the 
costs. 



Solicitors — Bowerman k Forward, for appel- 
lants ; Palnes, Blyth Sc Hnxtable, for respon- 
dents. 

[Reported hy J. Eyre Tliampson, Esq., 
Barrigter^at'Law, 
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1904. ^LODDEB AND ANOTHER V. 

June 1, 2, 22, ) Slowby • 

Nw3 ZeaUmA — Contract — Guarantee — 
New CoTitract imtk Guarantor — Contractor 
made Agent of Guarantor — Wron^ul 
Interference by Contractor — Damages — 
LiabiUty of Guarantor. 

The appManle guaranteed the execution 
of work for a mimioipal corporeUion^ hut 
the contractor made default and abandoned 
the uHjrk. Thereupon the appellants made 
a new contract with the respondent. The 
corporation^ through their engineer^ were 
made the agents for tlie guarantors in 
respect of M matters relating to the re- 
spondent's execution of the contract. The 
eorporationj on the plea that the respondent 
was not fulfilling the contract, took posses- 
sion of the works. In an action by the 
respondent against the appellants the jury 
found thai the corporation had improperly 
prevented the execution of the vxyrk and 
wrongfuUy taken possession : — Held, that 
the respondent was entitled to treat the 
contract as at an end, and to sue on a 
quantum meruit for work and labour done 
and materials supplied. 

Appeal from a decision of the Court 
of Appeal for New Zealand dated 
February 1, 1901, which reversed a decree 
of the Supreme Court dated August 25, 
1900, and directed judgment to be entered 
for the respondent for 1,015Z. 5«. and 
costs. The facts are stated in the judg- 
ment of the Board. 

CHpps, K,C,, and G. M. Northeote, for the 
appellants. — There has been no breach of 
contract by the appellants. The respon- 
dent was a sub-oontractor who had 
abandoned his oontract; there was no 
abandonment or determination of con- 
tract by the appellants, who were mere 
guarantors. Nov was there an obligation 
imposed on the appellants to pay the 
respondent a quantum meruit. The re- 
spondent was bound by the terms of the 
original contract, clause 8 of which made 
the decision of the borough engineer final if 
the works were not carried on to his satis- 
fiction ; and the respondent failed properly 

* Coram, Lord MacnaghteD, Lord Davej, 
Lord BobertBOD, and Lord Lindlej. 



to carry out the contract. In such oircum- 
stanoes there is no liability — Sharpe v. 
San Faulo Railway [i873],^ Scott ▼. Liver- 
pool Corporation [1858V &°d Goodyear v. 
Weymouth Corporaiion\\^^^\^ 

[They also referred to Roberts ▼. Bury 
Improvement Commissioners [l87o] ^ and 
Dodd V. Churton [l897].*] 

C. P. Skerrett (of the Colonial Bar), for 
the respondent. — The respondent being 
in the position of a sub-contractor, there 
was an implied undertaking on the part 
of the appellants that he should be per- 
mitted to carry out the work without dis- 
turbance. There was no breach of the 
sub-contract, and the respondent was 
wrongfully extruded by the corporation, 
who were appointed agents for the appel- 
lants, and against whom the respondent 
has no remedy, as there was no privity of 
contract between him and the corpora- 
tion. For this implied promise Oriental 
Steamship Co. v. Tylor [l893] ^ is a clear 
authority — see per Bowen, L.J. Con- 
dition 8 of the original contract is in- 
applicable, as, the time fixed for completion 
having expired, the power given to the 
borough engineer was not exercisable — 
Walk^ V. London and North-Western 
Railway [l876] ^ and Wood v. Tendring 
Rural Sanitary Authority [l886].^ More- 
over, the finding of the jury that the 
corporation prevented the respondent 
from finishing the work is conclusive, 
as there was no motion for a new trial. 

Cripps^ K.C , replied. 

Lord Davey delivered the judgment 
of their Lordships : 

In the month of December, 1897, a 
contract was made between the Corpora- 
tion of Elarori, in the colony of New 
Zealand, acting by its borough council, 
with one John Mc Williams for the con- 
struction by him of certain road works, 
including a tunnel. The contract was 
subject to certain conditions by which it 

(1) L. R. 8 Ch. 697. 

(2) 28 L. J. Oh. 230 ; 3 De G. & J. 334. 

(3) 36L. J. C.P. 12. 

(4) 39 L. J. C.P. 129 ; L. R. 6 O.P. 310. 

(5) 66 L. J. Q.B. 477 ; [1897] 1 Q.B. 662. 

(6) 63 L. J. Q.B. 128, 132; [1893] 2 Q.B. 
618, 627. 

' (7) 45 L. J. C.P. 787 ; 1 C.P. D. 518. 
(8) 3 Times L. R. 272. 
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was provided — Claaae 1, that the con- 
tractor should execute the works according 
to the specification and to the entire 
satisfiftction of Thomas Ward, civil en- 
gineer; Clause 4, that the engineer of 
the borough council should be the sole 
judge in all matters or questions arising 
out of the contract and of quality of 
materials or workmanship, meaning of 
specification, rate of progress, and general 
management, and that his decision should 
be final and conclusive in all cases ; and 
clause 8, that, should the contractor not 
proceed with sufficient expedition in the 
performance of the work, or not execute 
the same in compliance with the specifica- 
tion or drawings, it should be in the 
power of the engineer on behalf of the 
borough council to enter on and take 
possession of the works and materials and 
complete the same at the expense of the 
contractor, or re-let such works to another 
contractor, and any loss should be re- 
coverable from the contractor, or, in the 
alternative, to determine the contract, 
and on such determination the money 
paid under the contract should be accepted 
by the contractor in satisfaction of all 
claims under the contract. The appel- 
lants entered into a bond with the borough 
council in the sum of 500^. for the due 
carrying out by Mc Williams of his con- 
tract. The bond itself is not printed in 
the record, and their Lordships do not 
know the exact terms of it. 

In September, 1898, McWilliams made 
default and, in fkct, abandoned the works. 
The borough council thereupon called 
upon the appellants under their guarantee, 
and in the result a contract dated 
November 15, 1898, was made between 
the appellants and the respondent for the 
execution by the latter, on or before 
March 2, 1899, of the works undertaken 
by McWilliams and left incomplete by 
him. This contract contained a provision 
that the respondent should be deemed to 
have full notice of the contents and effect 
of all the various documents constituting 
McWilUams's contract, and to be bound 
by all the terms and conditions of such 
contract, so &r as the same were then 
applicable to the present contract and 
capable of being carried into effect. 

It may be useful at this point to con- 



sider the relation which was thus con- 
stituted between these three parties — ^the 
borough council for whom the works 
were to be executed, the appellants, and 
the respondent. The borough council 
and the appellants seemed to have as- 
sumed that on Mc Williams's default the 
borough council had the right to call 
upon the appellants to complete the 
works, or that the appellants had an 
option whether they would do so or pay 
the penalty on the bond. At any rate, 
they elected to take that course with the 
acquiescence of the borough council, with- 
out, however, binding the corporation l^ 
any contract with them. Probably aU 
parties considered that they were sub- 
rogated to Mc Williams's rights and subject 
to his liabilities. Instead of executing 
the works themselves, the appellants 
engaged the respondent to do so. Quocul 
the borough council, the respondent was 
therefore in the position of a sub-contractor 
only, and there was no privity of contract 
as between them. But as between the 
appellants and the respondent each party 
was liable to the other one for any breach 
of the contract. Counsel for the respon- 
dent referred their Lordships to some 
letters which passed between the solicitors 
of the appellants and the borough council 
respectively in the month of February, 
1899. It was then arranged, at the 
suggestion of the appellants themselves, 
that the respondent and the borough 
council should deal directly with each 
other, but without interfering with the 
position of the appellants towards the 
council, and, in answer to an enquiry 
fiom the solicitors of the borough council, 
it was explained that the meaning was 
that the respondent should be the agent 
of the appellants in making all arrange- 
ments about the tunnel, dec. These 
letters appear to explain the relative 
positions of the parties to each other with 
sufficient clearness. Perhaps the expres- 
sion that the respondent was to be deemed 
the agent of the appellants was not a 
very happy one, but it clearly meant that 
the appellants were, in a question between 
them and the borough council, to be 
bound by arrangements made with, and 
instructions given to, the respondent in 
the course of the execution of the works. 
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On the other hand, by allowing the 
borough council to deal with the respon- 
dent directly, the appellants, in any 
question on the contract between them 
and the respondent, made the borough 
council, acting through their proper 
officer, the agents of the appellants as 
regards all matters relating to the execu- 
tion of the contract, and quoad the re- 
spondent assumed the responsibility for 
any directions or instructions given by 
the council. In fact, the execution of 
the works was proceeded with on this 
footing. The respondent dealt directly 
with Mr. Ward, the engineer of the 
borough council, and received his orders 
and instructions from him. And the 
appellants left the entire supervision and 
superintendence of the respondent's exe- 
cution of the works to Waixl. 

The contractor failed to complete the 
works within the time specified in the 
contract, and in the month of July, 1899, 
letters were written by Mr. Ward to the 
appellants complaining of the condition of 
the works and threatening to take the 
works out of their hands and complete 
them at their expense. Copies of these 
letters were forwarded by the appellants 
to the respondent, with an intimation 
that unless something was done to satisfy 
Mr. Ward it would be necessary for the 
appellants to take the work out of the 
respondent's hands and complete it at his 
expense. On August 3, 1899, the officers 
of the borough council, purporting to act 
under the powers contained in the 8th con- 
dition of Mc Williams's contract, entered 
upon and took possession of the works. 

The respondent shortly afterwards 
commenced the present action against the 
appellants, and by his statement of claim 
dated November 6, 1899, after alleging that 
the appellants had wrongfully entered and 
taken possession of the works and wrong- 
fully determined, repudiated, and declined 
on their part to perform their contract, 
the respondent claimed for work and 
labour done and materials supplied by 
him at the request of the appellants and, 
alternatively, damages for breach of con- 
tract. The Corporation of Karori was 
afterwards added as a defendant. The 
action was tried before Mr. Justice 
Edwards and a jury in July, 1900. The 



jury returned a special verdict in answer 
to twenty-seven questions left to them. 
For the purpose of this appeal the most 
material findings are those numbered 7, 
10, 14, 17, and 24: "7. Did the defen- 
dant corporation prior to the seizure of 
the works improperly prevent the plaintiff 
from proceeding with the works in the 
manner authorised by his contract) — 
Answer : Yes." " 10. Was such seizure 
wrongful % — Answer : Yes." " 14. Did the 
plaintiff proceed with the works with the 
rate of progress required by the defendant 
corporation's engineer 1 — Answer : Yes, 
except that he did not comply with the 
letters of July 21 and 25." << 17. Did the 
defendant corporation prevent the plaintiff 
from proceeding with the said works with 
sufficient expedition) — Answer : Yes." 
" 24. What would have been the profit 
which the plaintiff would have obtained 
if he had been allowed to finish his con- 
tract? — Answer: No evidence that any 
profit would have been made." 

The learned Judge, on cross-motions 
for judgment and non-suit by the plaintiff 
and both defendants respectively, held 
that the corporations were under no con- 
tractual liability towards the respondent, 
and were liable only for the agreed value 
of certain plant which they had taken. 
There is no appeal from this part of the 
judgment. As against the appellants he 
held that there was an implied warranty 
by the appellants that the respondent 
should have undisturbed possession of the 
land for the purposes of the contract, and 
the appellants were liable to the respon- 
dent for breach of this implied warranty. 
But he held that the measure of damages 
was the amount (if any) which the re- 
spondent had lost by exclusion from the 
works before completion, and as there 
was no evidence before the jury that the 
respondent had suffered any loss he gave 
them the option of a new trial. And the 
learned Judge entered judgment dated 
August 25, 1900, accordingly. This 
judgment was reversed by the Court of 
Appeal, and by their judgment of 
February 1, 1901, judgment was ordered 
to be entered for the respondent for 
1,0152. 5«., with costs. The present appeal 
is from this judgment. 

The learned Judges in the Court of 
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Appeal agreed with Mr. Justice Edwards 
that the appellants were liable to the 
respondent for the wrongful re-entry and 
seizure by the borough council, but on 
rather different grounds. Mr. Justice 
Connolly held that Ward must be treated 
as agent for the present appellants, with 
an fdmost unlimited authority to act for 
them and bind them in responsibility for 
his acts. Mr. Justice Williams, while 
agreeing with the views expressed by Mr. 
Justice Edwards, thought further that, 
even if that conclusion were incorrect, 
there was an implied warranty or an 
implied condition of the contract that the 
respondent should not be wrongfully inter- 
fered with by the person to whom by the 
contract the appellants had entrusted the 
superintendence of the respondent's work 
— namely, the engineer to the borough 
council. On the measure of damages the 
learned Judges differed from Mr. Justice 
Edwards. They adopted the statement 
of the law in the notes to Cutter v. Powell 
[1795]^ in Smilh*8 Leading Caees (11th 
ed.), p. 1, and they thought that Lord 
Cranworth's judgment in Ranger v. Oreat 
Western Ra/ihoay [l854],^® which had been 
relied on by the learned Judge in the 
Court below, had been misapplied. All 
that that case decided, in their opinion, 
was that the appellants had no claim to 
equitable relief. Accordingly they held 
that the respondent was in the circum- 
stances entitled to treat the contract as 
at an end, and to sue on a quantwm meruit 
for work and labour done and materials 
supplied, the net amount of which the 
jury had found to be 1,015/. 5«. 

Their Lordships agree with the con- 
clusion of the Court of Appeal. They do 
not dissent from the contention of counsel 
for the respondent, that in the circum- 
stances of this case it was an implied 
term of the appellants' contract with the 
respondent that the borough council 
would permit the respondent, who was in 
the position of a sub-contractor, to per- 
form his contract. But they think that 
the simplest and safest ground on which 
to rest the liability of the appellants is 
that they made the borough council, act- 
ing through their engineer, their agents 

(9) 6 Term Rep. 320. 
(10) 6 H.L. C. 72. 



for superintending the respondent's execu- 
tion of his contract with full power to act 
for them in respect thereto. Not only is 
this proved by the arrangement made by 
the appellants with the borough council 
that the respondent should deal directly 
with the council and by the actual course 
of dealing by all parties, but their Lord- 
ships think that it was aJso in accordance 
with the contract, which by clause 8 
incorporated the conditions of McWil- 
liams's contract so far as then applicable. 
It was, however, contended for the 
appellants at their Lordships' Bar that, 
according to the true construction and 
effect of clause 8 of the respondent's con- 
tract, the borough council had the right to 
re-enter upon the works if, in the opinion 
of the engineer, the respondent was not 
proceeding with sufficient expedition in 
the performance of the work. For this 
purpose it was said the engineer was not 
acting as the officer of the borough 
council, but was placed by the contract in 
the position of an arbitrator or referee, 
and his decision was made conclusive on 
the rate of progress. No imputation, it 
was rightly said, had been made upon 
Mr. Ward's good faith, and therefore 
the re-entry must be held to have been 
rightfully made and no cause of action 
arose from it. Admitting this to be so, 
and assuming that the true effect of the 
incorporation of the conditions of Mc Wil- 
liams's contract, so £Eur as the same were 
then applicable, was to give the right of 
re-entry, under clause 8 of McWilliam3*s 
contract, not to the appellants, but to the 
borough council, the answer to the argu- 
ment appears to their Lordships to be 
that the jury have found (7) that the 
corporation prior to tho seizure of the 
works improperly prevented the respon- 
dent from proceeding with the works in 
the manner authorised by his contract, 
and (17) that the corporation prevented 
the respondent from proceeding with the 
works with sufficient expedition. It was 
not suggested before their Lordships that 
these matters were not properly before 
the jury, or that the questions were not 
properly left to them, or that there was 
not evidence before them on which 
they could properly find as they did. 
Their Lordships do not think [^that the 
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appellants are precluded by the express 
finding that the seizure was wrong- 
ful from raising any questions of law, 
but they think that the 7tih and 
17th findings are &tal to the appeU 
lants^ argument. The corporation, of 
course, means the borough council, 
acting by their engineer, Mr. Ward. 
Their Lordships have already expressed 
their opinion that the borough council 
and Ward were made the appellants' 
agents for the purpose of superintending 
the execution of the contract by the 
respondent, and the acts done and orders 
given by the borough council, or Ward, 
which the jury have found prevented the 
respondent from proceeding with the 
works with sufficient expedition, were 
therefore within the scope of the 
authority conferred by the appellants. 
Their Lordships hold that a party to a 
contract for execution of works cannot 
justify the exercise of a power of re-entry 
and seizure of the works in progress 
when the alleged default or delay of the 
contractor has been brought about by the 
acts or de£a,ult of the party himself or his 
a:vent — Roberts v. Bury Improvement 
Commieaioners.^ 

Their Lordships also agree with the 
learned Judges as to the proper measure 
of damages or (more accurately) as to the 
right of the respondent to treat the con- 
tract as at an end and sue for work and 
labour done instead of suing for damages 
for breach of the contract. 

Their Loi*dship3 will therefore humbly 
advise his Majesty that the judgment 
appealed from should be affirmed and the 
appeal dismissed. The appellants will 
pay the costs of the appeal. 



Solicitors — Mackrell, Maton, Godlee & Qaincey, 
for appellants ; Shaen, Boscoe, Massey & Co., 
for respondent. 

IReported hy J, Eyre Thompson, Esq., 
Barrister-at'Law, 



f Pacific Co-opebative Steak 
1904. \ Coal Co. v. Railway Oom- 
July 29. j MiBsioNBBs OF Nbw South 
C Wales • 

Jl^ew South Walee— Public Works— Land 
Compvlsorily Taken — Arbitration — Trial 
by Jury-— Costs— Public Works Act, 1900 
(iVb. 26),«. 116, «u6-«. 2(6). 

Where arbitrators have made an award 
for compensation in respect of land com- 
pulsorily taken, and the constructors by 
whom compensaHon is to be paid require a 
trial by a jury, and the jury award a sum 
less than the amount given by the arbitra- 
tors, though greater than that offered by the 
constructors, the landoumer must, under 
section 116, sub-section 2 (6) of iJie Public 
Works Act, 1900, pay the costs both of the 
arbitration and award and of the action. 

Appeal from a decision of the Supreme 
Court of New South Wales dated 
August 28, 1903. The facts are stated in 
the judgment. 

Cohen, K.C., and TyrrM T. Paine, for 
the appellants. 

If, Terrell, K,C,, and Vaughan Hawkins, 
for the respondents. 

Lord Eobebtson delivered the judg- 
ment of their Lordships : 

The question raised by the present 
appeal is whether the appellants are not 
liable in the costs of — first, a certain 
arbitration ; and secondly, a certain 
action. The liability asserted against the 
appellants is said to be created by the 
express terms of section 116 of the Public 
Works Act, 1900, of New South Wales. 

The appellants were lessees of coal 
mines in New South Wales; and the 
respondents' railway came to be con- 
structed in such proximity to those mines 
that the respondents gave the appellants 
notice not to work. It is unnecessary to 
set out the procedure leading up to this 
notice, all that is relevant being the result 
— namely, that the respondents became 
bound to pay compensation for preventing 
the appellants from working the minerals ; 
and they tendered the appellants 2,000/. 

♦ Coram, Lord Davey, Lord Robertson, Sir 
Arthur Wilson, and Sir Henri Tascherean. 
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The appellants having refused to accept 
this sum, the compensation to be given 
went, under the statute, for settlement by 
arbitrators. Before the arbitrators the 
appellants claimed 25,000/., and were 
awarded 18,450/. The respondents, being 
dissatisfied with this award, and desiring 
to have the compensation settled by a jury, 
gave notice to that effect to the appellants. 
By this notice the. appellants were under 
the statute disabled from enforcing the 
award of the arbitrators, and had no 
means of recovering compensation except 
by an action in the Supreme Court. This 
action accordingly was brought ; the case 
was tried by Mr. Justice Fring and a 
special jury, with the result that a verdict 
was found assessing the compensation at 
17,609/., being less by 841/. than the 
award of the arbitrators. The appellants 
signed judgment for 17,609/. and costs ; 
but the Supreme Court on August 28, 
1903, set aside the judgment. The sum 
of 17,609/. having been paid, the only 
question is as to costs, including both costs 
of action and costs of the arbitration. 

Now the statute, by section 116, sub- 
section 2,^ deals with the question of 

(1) Pablio Works Act, 1900 (No. 26), 8. 116 : 
" (1) If the compensatioii awarded by the 
arbitrators exceeds the sum of three hundred 
pounds, and either party is dissatisfied with 
the award and desires to have the com- 
pensation settled by a jury, and, within 
fourteen days after the making of the award 
and notice thereof, signifies such desire by 
notice in writing to the other party, then no 
steps shall be taken to enforce p>erformanco of 
the award, but the party claiming compensa- 
tion shall proceed by action in the Supreme 
Court, in the usual manner, to recover from the 
Constructing Authority the compensation to 
which he may be entitled under the provisions 
of this Act. 

"(2) Upon the trial of the said action, if the 
Terdict is — 

** (a) for a greater sum than the sum pre- 
viously offered by the Constructing Authority 
and awarded by the arbitrators, all the costs of 
the said action and of the arbitration and 
award shall be borne by the said Constructing 
Authority ; 

** (ft) for a less sum than the sum so awarded, 
all the costs of the said action and of the 
arbitration and award shall be borne by the 
claimant ; 

" (c) for the sum awarded by the arbitrators, 
:rll the costs of the said action and of the 
arbitration and award shall be paid by the 



costs, in several events, and the respon- 
dents maintain that head (6) of that sub- 
section is in terms applicable to this case. 
It seems to their Lordships perfectly 
clear that by " sum so awarded " in sub- 
section (6) is meant simply sum " awarded 
by the arbitrators," those being the words 
in the immediately preceding context, to 
which the word '<so" relates. Their 
Lordships find it impossible to introduce, 
through the word " so," the words 
"previously offered by the Constructing 
Authority and " which occur in head (a). 
The sum so awarded being the sum 
awarded by the arbitrators according to 
the plain meaning of the words, there is 
an end of the appellants' case. 

That the result is singular cannot be 
denied. If the verdict is to be taken as 
the true test of the compensation due, the 
tender of the respondents was inadequate, 
and it is equally clear that (apart from 
negotiation) the appellants had no means of 
getting more except by going to the arbi- 
trators, and, when the respondents refused 
to pay the sum awarded, then raising 
action and going to a jury. That the 
appellants should bear the whole costs of 
both proceedings has been represented 
with much plausibility as surprising. This 
consideration, however, cannot be allowed 
to operate further than to induce caution 
in accepting the interpretation which 
involves this result. Having given due 
weight to these considerations, their Lord- 
ships find the language of the statute to 
be unambiguous. 

They will therefore humbly advise his 
Majesty that the appeal ought to be dis- 
missed, and the appellants will pay the 
costs of the appeal. 



Solicitors— Paines, Blyth & Huxtable.forappel- 
1 ints ; G. M. Light, for respondents. 

IReported by J. Eyre X%ompton, JStq., 
Barriiter-at-jAifc, 



party requiring the same to be referred to a 
jury. 

*-(3) In every such case the costs of the 
arbitration and award shall be added to, and 
be r€C0vera'?le as, the costs of the action.** 
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1904. 1 Smith t^. McAbthub and 
May 14. j othebs.* 

I^ew Zealand — Licensing — Jurisdiction 
to Grant Licmoes — PoU of Electoral Dis- 
trict — Poll Declared Invalid — Interpreta- 
tion Act, 1888 (52 Vict. No. 15), ss. 4 and 5, 
sub'SS. 2 and 7 — Alcoholic Liquors Sale Con- 
trol Acts, 1893 (57 Vict. No. 34), s. 21, 
and 1895 (59 Vict. No. 45), ss. 2 {sub-s. 3), 
3, and 8 {suh-s. 4). 

Where apoU of the electors of a licensing 
district appointed under the Alcoholic 
Liquors Sale Control Act, 1896, to deter- 
mine whether licences are to be continued, 
diminished, or abolished, has been declared 
irregidar and void, the number of licences 
is to remain, under section 8, sub-section 4, 
unchanged until the next licensing poU. 

By the Interpretation Act, 1888 {New 
Zealand), evert/ enactment is to ^^ receive 
such fair large and liberal construction and 
interpretation as will best ensure the attain- 
ment of the object of the Act." By sec- 
tion 21 of the Alcoholic Liquors Sale 
Control Act, 1893, where a statutory dis- 
trict has been abolished or aUered and 
divided into new districts, the poll in force 
in the original district is to remain in 
force in tAa new districts until the time 
for taking the next triennial poll: — Held, 
that the Interpretation Act makes this sec- 
tion applicable to one or more new districts 
constituted out of two or more previously 
existing districts. 

Appeal from a decision of the Supreme 
Court of Appeal of New Zealand dated 
July 31, 1903, which dismissed a motion 
for a writ of maridamus to the Licensing 
Committee of the Newtown District to 
grant or, in the alternative, to hear and 
determine the application of the appel- 
lant, the holder of a publican's licence, for 
the renewal of the licence. The com- 
mittee refused the application on the 
ground that they had no longer any juris- 
diction to issue licences in the district, 
inasmuch as a poll of the electors had 
been declared void by reason of irregu- 
larities in the taking thereof, and such 
poll under section 3 of the Alcoholic 

* Coram, The Lord Chancellor (Earl of Hals- 
bozy), Lord Lindley, Lord Kinross, and Sir 
Arthur Wilson. 



Liquors Sale Control Act Amendment 
Act, 1895, was a condition precedent to 
the grant or renewal of any licence. The 
facts and statutory enactments are stated 
in the judgment of the Board. 

Danekwerts, K.C., Vaughan Hawkins, 
and C. P. Skerrett (of the New Zealand 
Bar), for the appellant. 

G. H. Norihoote, for the respondents. 

Lord Lindley delivered the judgment 
of their Lordships : 

This is an appeal from a judgment of 
the Supreme Court of New Zealand dis- 
missing a motion for a writ of Tnamdamus 
to the Licensing Committee of the New- 
town District to grant or, in the alter- 
native, to hear and determine the appel- 
lant's application for the renewal of his 
licence under the Licensing Acts. The 
Court refused to do so on the ground that 
they had no jurisdiction to grant the 
application. The practical resist of this 
decision is that, so far as the Newtown 
district is concerned, the Licensing Acts 
are brought to a deadlock. Existing 
licences in the district cannot be renewed, 
and no new licences in it can be granted. 

The fiicts are as follows : 

The appellant had for some time been 
the holder of a publican's licence in 
respect of a hotel odled the Park Hotel, 
and such licence was on June 4, 1902, 
renewed for the jear ending June 30, 
1903. At the date of such renewal the 
hotel was situate in the licensing district 
of Wellington suburbs. 

Under a proclamation by the Gk)vemor 
of New Zealand dated August 13, 1902, 
and which came into effect on November 5, 
1902, a new electoral district was duly 
constituted under the name of the New- 
town electoral district, consisting of 
parts of the previous electoral districts of 
Wellington suburbs and Wellington city, 
and comprising the said hotel ; and such 
new electoral district thereupon became, 
under the provisions of the Licensing 
Act, 1881, and the Acts amending the 
same, a licensing district. 

On December 5, 1896, and again on 
December 6, 1899, licensing polls were 
duly taken under the Licensing Acts in 
each of the districts of WeUington 
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suburbs and Wellington city, the resalt 
in each case being that the proposal that 
the number of lioenoes then existing 
should continue was carried. The licence 
for the Park Hotel was duly renewed 
from time to time by the licensing com- 
mittee for Wellington suburbs district ; 
the last of such renewals was on June 4, 

1902, the licence then issued being in 
force to June 30, 1903. 

On November 25, 1902, a licensing 
poll of the electors of Newtown district 
was taken, under section 4 of the Act of 
1895, but subsequently on an enquiry, 
held pursuant to section 7 (o) of the said 
Act and the regulation of Local Elections 
Act, 1876, this poll was duly declared 
void on the ground of irregularities com- 
mitted by the ofiioers appointed by 
statute to take it. 

The respondents were afterwards duly 
elected members of the licensing com- 
mittee for the Newtown district, and on 
May 7, 1903, the appellant gave notice 
of his intention to apply, and on June 5, 

1903, at the annual licensing meeting for 
Newtown district he applied to the 
respondents for a renewal of his licence. 
No objection was lodged or made affect- 
ing the appellant or his house, but the 
licensing committee refused his applica- 
tion and all other applications for licences, 
holding that they had no jurisdiction to 
grant licences or renewals of licences 
within the district. 

The appellant and four other appli- 
cants then commenced actions in the 
Supreme Court against the respondents, 
the licensing committee, for a fnandamtta 
(in each case) to the respondents to grant 
(or in the alternative to hear and deter- 
mine) the applications respectively. 

The appellant's motion for a mandamua 
was heard (together with similar motiouB 
in the four other actions) before the 
Supreme Oourt (consisting of Chief 
Justice Stout and Mr. Justice Denniston, 
Mr. Justice Gonolly, Mr. Justice Edwards, 
and Mr. Justice Oooper) on July 8, 9, 
14, 15, and 16, 1903. Judgment was 
reservedy and on July 31, 1903, the 
Ck>urt (by a majority of three Judges 
against two) gave judgment dismissing 
the i^pellant's motion for a mandamus 
with costs. Hence. this appeal. 
Vol. 78.— P.O. 



The licensing Acts which have to be . 
considered are those of 1881, 1882, 1889, 
1893, 1895, and 1902. 

The difficulty which has arisen turns 
mainly on the true construction of 
section 3 of the Act of 1895, taken in 
conjunction with section 2, sub-section 3 
of the same Act, and of section 21 of the 
Act of 1893. Their Lordships will deal 
with these presently, but it must not be 
forgotten that there is in New Zealand 
a statutory Interpretation Act (1888, 
No. 15). By section 4 of that Act, 
"Words importing the singular number 
include the plural number." By section 5 
(clause 2) Amending Acts are to be read 
as incorporated with the Acts amended, 
and by clause 7 " Every Act, and every 
provision or enactment thereof, shall be 
deemed remedial .... and shall accord- 
ingly receive such fedr, large, and liberal 
construction and inteq>retation as will 
best ensure the attainment of the object 
of the Act and of such provision or 
enactment, according to its true intent, 
meaning, and spirit. 

Passing now to the sections of the Act 
of 1895 above referred to, section 3 is 
clear and free from all ambiguity ; it runs 
thus: 

*' No license of any description shall be 
granted or renewed until &e electors of 
the district have previously determined, 
in manner hereinafter provided, — 

" (1) Whether the number of licenses 
existing in the district is to continue ; 

" ^2) Whether the number of licenses 
existmg in the district is to be reduced ; 

"(3) Whether no licenses are to be 
granted in the district.'' 

The ^* manner hereinafter provided " is 
to be found in sections 4 to 7, and is by 
a poll of the electors of the district; 
which poll (called the " licensing poll ") 
is to be taken on the day appointed for 
the electoral poll and simultaneously with 
such poll. 

If this section stood alone there could 
be no renewal of the appellant's licence 
until a licensing poll for the Newtown 
district had determined the questions 
above mentioned, and so long as there is 
no licensing pdl for that dutrict there 
can be no renewal. 

But section 2, sub-section 3, says that 
K 
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** Section 3 of this Act shall not come 
into operation until the day next before 
the day appointed for the .... licens- 
ing poll first taken after the commence- 
ment of this Act." This, it will be 
observed, is a postponing section only. 
But the effect of the two sections to- 
gether seems plainly to be that section 3 
is to come . into operation on the day 
appointed for the licensing poll described 
in section 2, sub-section 3, as the licensing 
poll fimt taken after the commencement 
of the Act. The Act came into opera- 
tion on October 31, 1895. It is evidently 
assumed, however, that the licensing poll 
referred to will be taken. The contin- 
gency that there will be no poll, or that 
the poll taken in fact will be legally null 
and void, seems, however, to be covered 
by section 8, sub-section 4, which is as 
follows : 

" If the Returning Officer finds — 

** That none of the proposals respecting 
licenses in the district is carried by the 
prescribed majority, — 

''Then he shall notify the Licensing 
Committee thereof, and the number of 
licenses shall continue as they are until 
the taking of the next licensing poll, 
subject nevertheless to the power of 
refusing to renew licenses objected to 
under Sub-sections 1-4 inclusive of Sec^ 
tion 81 of the principal Act " (the Act of 
1881), *' and subject also to the provisions 
of the Licensing Acts relating to for- 
feiture or increase of licenses." 

In connection with these sections there 
is another specially applicable to new 
districts — namely, section 21 of the Act 
of 1893. This section is as follows : 

"Where a district constituted under 
this Act or the principal Act has been 
abolished or altered, and has been consti- 
tuted or divided into new districts, the 
poll in force in such first-mentioned 
district at the time of such abolition or 
alteration shall continue and remain in 
force in such new districts until the period 
arrives for taking the next triennial poll, 
and shall ha^e the same force and effect 
as if such poll had been taken in such new 
districts." 

Although this section speaks of '' a dis- 
trict," the Interpretation Act already 
referred to justifies a construction which 



will make the section applicable to one or 
more new districts constituted out of two 
or more previously existing districts. The 
section is as much required in the last 
case as in the case of a subdivision of 
only one district, and although it may be 
true that the section was inserted to meet 
the inconvenience arising from the crea- 
tion of new districts out of one old 
district, their Lordships see no reason 
for confining this section to that parti- 
cular case. 

The object aimed at by the Legislature 
is plainly apparent from the enactments 
above refeired to. Subject to any objec- 
tions which might be made to any par- 
ticular licensee or house, the objeot of 
the Legislature plainly was to continue, in 
every district and new district formed out 
of it, all existing licences, until a licensing 
poll should have decided which of the 
three courses mentioned in section 3 of 
the Act of 1895 should be pursued in that 
district. The difiiculty of giving effect to 
this intention in this particular case is 
due entirely to the &u^ that section 2, 
sub- section 3, is so expressed as to post- 
pone the operation of section 3, not to the 
decision of the poll, but to the day 
before the day appointed for taking it. 
But section 8, sub section 4, shews that 
existing licences may, in certain cases, 
continue in force beyond that day. 

The language of section 21 of the Act 
of 1893 is more elastic than the language 
of section 2, sub-section 3 of the Act 
of 1895. In both cases, however, the 
language points to a time rather than to 
the event which was to happen at that 
time, but the event — that is, the result oi 
the poll — ^is the governing factor. To 
ignore this, and to adhere to language so 
literally as to defeat the plain intention of 
the Legislature, instead of so construing 
the words as to give effect to that inten- 
tion, is to run counter to section 5, sub- 
section 7 of the Interpretation Act, which, 
after all, only expresses what is meant by 
the old legal maxim Qui haeret in lUtera 
haeret in coriioe. 

Their Lordships will therefore humbly 
advise his Majesty to allow the appeal, 
and to order a fwindamua to issue to the 
licensing committee to hear and deter- 
mine the appellant's application and to 
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order tke respondents other than Alex- 
ander McAruiary who was a nominal 
defendant only, to pay the costs of the 
action. 

The respondents, other than the first 
respondent (Alexander McArthur), must 
pay the costs of the appeal. 



SolicitoTs— Blytb, Dutton, Hartley & Blyth, for 
appellant; Shaen, Boscoe, Massej & Co.» 
for respondents. 

[Reported by J. Eyre Tkatnpion, E»^,^ 
Barrister-at-Law. 



Aprii^27,* 28. } McDonald v. Beuotb.* 

CfModa — PracHoe — Final Order — 
Special Leave to Appeal — Immaierial 
Omieeion in PetiHon — Caete. 

Where in an action for account the 
Court ai the request of the plaintiff selects 
one iiem^ and in respect thereof afier hear- 
ing the evidence makes an order that the 
action be dismissed^ such order is a fined 
order and subject to the condiHons under 
which an appeal may be taken therefrom. 

Where in a petition for special leofoe to 
appeal reference is made to a statule of 
which it is alleged that it is important to 
ascertain the eonstrtwHon, but the peti- 
tioner inadvertently omite to state that the 
statute has been repealed, stush omission, 
not affecting the real queetion at issue, wiU 
not operate to deprive the petitioner of the 
costs to whieh he is otherwise entitled. 

Appeal hy special leave from a judg- 
ment of the Supreme Court of Ga^iada 
dated May 5, 1903, reversing a decree of 
the Supreme Court of British Columbia 
dated November 17, 1902, which had 
affirmed an order of the Territorial Court 
of the Yukon Territory. 

The respondents were executors of 
Alexander Calder, and brought an action 
against the appellant for an account of 
various mining transactions in which 
Calder and the appellant were jointly in- 

* Coram, The Lord Chancellor (Eaii of 
Halsbnry), Lord Lindley, Loid Kinross, and 
Sir Arthur Wilson. 



terested. The question in dispute related 
to one item only of this account — namely, 
a claim for 60,000 dollars with interest 
thereon (payable in gold dust at 16 dollars 
an ounce) alleged to be due on a note or 
memorandum dated September 19, 1898. 
This item was selected at the request of 
the respondents, and Dugas, J., on May 23, 
1901, ordered that *' as to the alleged 
note or paper writing mentioned in para- 
graph 2 of plaintiff's statement of claim," 
the plaintiff's action be dismissed. By 
section 8 of chapter 11 of the Statutes of 
Canada for 1899, twenty days were 
allowed for giving notice of appeal from a 
final judgment. The Supreme Court of 
British Columbia held that there had 
been a final dismissal of the action as re- 
garded the claim for 50,000 dollars, and 
that as the twenty days had expired no 
appeal lay. The Supreme Court of 
Canada, however, reversed these decisions 
and ordered a new trial. 

Blake, K.C. (of the Colonial Bar), and 
AugvMe Noel, for the appellant. 

Sir Charles Tupper, E.G. (of the 
Colonial Bar), and Frank Russell, for the 
respondents, raised a preliminary objec- 
tion — namely, that in the petition for 
special leave to appeal it was stated that 
the construction of the statute above- 
mentioned was a matter of great public 
importance, but it was not mentioned 
that at the date of the application that Act 
had been repealed. The omission was 
material, and on that ground alone the 
appeal should be dismissed — LyaU v. 
Jardine [1870],^ Wilson v. CaUender 
[1855 V <u^^ Sionarain Qhose v. Hallodhur 

j90M[1864].^ 

Blake, K,C,, and Auguste Nod, for the 
appellant. — ^The omission was immaterial, 
and it is not contended that it was in- 
tentional. At the time at which the 
i^ppeal was brought to the Supreme 
Court of British Columbia there was, as 
that Court held, no jurisdiction to enter- 
tain it. 

The appeal was then heard on the 
merits. Many authorities were cited 
on both ddes in which particular orders 

(1) 89 L. J. P.C. 43 ; L. R. 3 P.C. 318. 

(2) 9 Moore P.C. 100. 
{fi) 9 Moore P.C. 354. 
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were held to be or not to be final in their 
character; and 

Blake, K,C,y was heard in reply. 

The LobdOhancbllob (Eabl of Hals- 
buby) delivered the judgment of their 
Lordships : 

Notwithstanding the time oocupied by 
this case in argument, the questions for 
decision are very narrow indeed. The 
action, which was commenced in the 
Territorial Court of the Yukon Territory, 
was brought under circumstances similar 
to those which would arise in this country 
if a plaintiff were to bring a number of 
actions comprehended in one writ. 

During the argument a great many 
observations were made which some half- 
century ago would have been veiy appro- 
priate and probably conclusive, but which 
are wholly inapplicable to the system of 
jurisprudence which has been established 
since that period. Formerly there were 
forms of action outside which the plaintiff 
could not go. One record was one history 
of a particular litigation. Indeed, in 
earlier times, only one plea was admitted ; 
and until the statute 4 & 5 Anne, c. 3 
(Law Amendment Act, 1705), a person 
was compelled to base his whole de- 
fence on one plea and could not raise 
more than one. Li like manner he had 
either to plead or to demur, and the judg- 
ment upon the plea, if issue was taken 
upon it, was conclusive against the person 
who was found to be in the wrong ; and 
the judgment upon demurrer was con- 
clusive, and would, in the strictest and 
most appropriate sense, be described as a 
final judgment. The so-called declaration, 
to which a person was confined, had to set 
out the cause of action, appropriately 
describe it, and, within very narrow limits 
indeed, bring it under a particular head of 
right. All that is changed. It is clear 
that all those rules are now inappropriate, 
and that the learning and phraseology 
to them have passed away. 



Eightly or wrongly, the Legislature has 
enacted — and the law in force in the 
Yukon Territory follows in terms the 
procedure of this country — that the .state- 
ment of claim shall be a simple narrative 
of the feusts upon which the plaintiff relies^ 
and it is for the Judge to direct the jury, 



if there be a jury, or to decide himself, if 
there be none^ as to the. nature of the 
legal liability which is disdoeed, not upon 
appropriate legal averment, but upon the 
fitcts described in the statement of claim. 
It is necessary to bear these matters in 
mind in deciding the present case, because 
many of the observations made and some 
of the authorities quoted by counsel 
appear to rest upon the idea that, not- 
withstanding the fundamental changes 
made by the Legislature, the old legal 
procedure is still preserved. 

In this case the respondents, the execu- 
tors of one Oalder, brought an action 
against the appellant claiming that certain 
sums of money were due &om him to 
Oalder's estate. There were several 
matters in dispute, and the statement of 
claim describes the mode in which they 
arose. The particular matter, however, 
upon which the case now before their 
Lordships depends (and it has been frankly 
admitted that, if that one particulajr 
matter is decided against the respondents, 
the appeal must succeed, and that the 
other matters may be disregarded) is 
whether the question of an indebtedness 
by the defendant (the appellant) to the 
extent of 50,000 dollars was, or was not, 
finally disposed of by the trial which took 
place before the Territorial Judge ; that is 
to say, whether the language used by the 
learned Judge in disposing of the matter 
constituted a final judgment of the Court. 
If the judgment was interlocutory, no 
appeal lay. If it was final, an appeal 
could only be brought within twenty days; 
whereas in £iBu;t no appeal was entered or 
notice given until a period of twenty-one 
days. 

The question, therefore, is reduced to 
this : Was there, or was there not, a final 
judgment) The learned Judge ordored, 
on May 23, 1901, that, *< as to the alleged 
note or paper writing mentioned in para- 
graph 2 of plaintiffs' statement of claim," 
the plaintiffs' action be dismissed. On the 
language used by the learned Judge some 
criticism might be passed as to whether, 
in giving a decision on one item of an 
account, it is appropriate to say that " the 
action thereupon is dismissed." The 
respondents contend that the language 
used might have misled them as to the 
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amount of time in which they oould 
appeal, because they did not understand 
that language to constitute a final judg- 
ment. The point in dispute is whether 
the judgment of the learned Judge, who, 
by the request of the respondents them- 
selves, took out one of the items of 
account and adjudicated upon that item, 
was a mere adjudication that an action on 
a promissory note would not lie, or was 
really a decision that the sum of money 
represented by that note was one which, 
according to his view of the evidence, was 
not due. 

Their Lordships desire, in the first 
pkoe, to observe that, if the decision were 
simply that the instrument relied on was 
sued on in its character as a promissory 
note, no other evidence than the document 
itself was required to enable the learned 
Judge to give such a decision. But so far 
firom confining himself to the document 
itself, the learned Judge heard the 
evidence. Apart altogether from what he 
said afterwards in September, 1901, it is 
impossible, if one looks at what was done 
and said at the time of the trial, to 
suppose but that the learned Judge 
entered into the merits, and came to the 
condusion that the 50,000 dollars were 
not due. If confirmation of that view 
were wanted, it is only necessary to look 
at what occurred when the rest of the 
items in the account were referred to the 
clerk of the Court to determine whether 
or not any money was due from the 
defendant to the plaintiffs. In making 
his report dated September 10, 1901, the 
referee says, *' The claim for 50,000 
dollars having been dismissed, I take this 
as a starting point, and the only starting 
point that I can take from the evidence." 
The referee, therefore, understood what 
the learned Judge had said ; and if it was 
intended to contest his construction of 
the judgment of May 23, 1901, one would 
have expected the plaintififs to make an 
application to the Court and to urge that 
the referee had not understood the judg- 
ment, and that the learned Judge only 
intended to say that an action would not 
lie on a promissory note, whereas the 
referee to whom the rest of the account 
has been remitted had actually refused to 
enter into the question of the 50,000 



dollars, on the ground that this money 
had been adjudicated upon, and that he 
had no right to enter into that part of the 
account. If that is what the plaintiffs 
thought at the time, and if they did not 
themselves understand the meaning of the 
learned Judge, what would have been 
simpler than for them to apply to the 
Court and to have the matter put right 9 
They oould have urged that all the learned 
Judge meant was that an action would 
not lie upon this as a promissory note, 
because it was for gold dust and not for 
money. But, instead of doing this, they 
allowed the^ account to be taken, to the 
exclusion of the claim for 50,000 dollars. 
The referee does not use the phrase 
<< promissory note." He speaks of '* the 
daim for 50,000 dollars.'' He says in 
effect, '<The daim for 50,000 dollars 
having been decided against you, it is 
hardly necessary to proceed further to 
shew what everybody understood at the 
time to be that which the learned Judge 
subsequently explained " ; and their Lord- 
ships cannot admit that there, was any- 
thing to prevent the learned Judge from 
explaining what he had intended to decide, 
if there was any ambiguity in his language. 
However, the question whether there 
should be an appeal was, as counsel has 
pointed out on behalf of the appellant, 
decided by the parties themselves, and the 
notion of their having been misled, and 
having ddayed this notice of appeal 
through • a misunderstanding of the 
learned Judge's judgment, is illusory, 
because they had actually decided to 
appeal and an interlocutory order would 
have been unappealable. The account 
given of why they did not appeal in time 
— ^namely, that they could not give notice 
of appeal in twenty days— is a somewhat 
singular one, which is treated with great 
propriety by the Supreme Court of 
British Columbia. 

In the result, their Lordships are of 
opinion that there was a final judgment 
in the Territorial Court as to the claim 
for 50,000 dollars, whether the costs were 
given at the time, or followed in due 
course . of law. If there was a final judg- 
ment the present appeal does not lie ; for 
it is impossible to get out of the express 
language of the Canadian statute — the 
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Tukoa Territory Act, 1899, a. 8. This is 
a most important matter for one of the 
litigants, at any rate. For the moment 
the time for appealing has passed, the 
litigation is at an end, and it would be 
very disastrous if, under such circum- 
stances, it could be extended contrary to 
statute. As pointed out in a case cited 
before their Lordships — IvUeinuUumal 
Finaneial Society ▼. CUy of Moaeoto Gas 
Go, [i878] ^ — the law in such cases confers 
a most important right on one of the 
litigants by ordering that there shall be 
an end, finally, of the litigation between 
the parties. The result is, that an appeal 
did not lie to the British Columbian 
Court from the judgment of the Territorial 
Court of May 23, 1901, as regarded the 
claim for 50,000 dollars, and the appeal 
to the Supreme Court of Canada was in- 
competent. 

In these circumstances it is not neces- 
sary, and, indeed, it would not be proper, 
tO' discuss the merits of the question 
which have been decided by the only 
tribunal competent to decide them, and 
from whose decision there is now no 
appeal. Their Lordships will therefore 
humbly advise his Majesty to allow the 
appeal, to reverse the judgment of the 
Supreme Court of Canada with costs, and 
to restore the judgment of the Supreme 
Court of British Columbia of Novem- 
ber 19, 1902, with a declaration that the 
judgment of the Territorial Court of 
May 23, 1901, was final so far as it 
'' ordered and adjudged as to the alleged 
note or paper writing mentioned in para- 
graph 2 of plaintiffs' statement of claim 
that the plaintiffs' action thereupon be 
and the same is hereby dismissed." 

A preliminary objection was taken by 
the respondents that the particular 
statute in question, the constniction of 
which was stated to be a matter oftgeneral 
public importance justifying an applica- 
tion to his Majesty in Council for special 
leave to appeal, had, at the time of such 
application, been repealed, and that the 
appellant ought to have brought that 
fact before tneir Lordships at the time 
when his application was made. It has 
not been suggested, and very properly 

(4) 47 L. J. Gh. 268, 262; 7 Ch. D. 241, 247 



not suggested, that there was any lack of 
bona fides on the part of the a|>pellant. 
At the same time, the &ct ought to have 
been mentioned. Their Lordships do 
not, however, consider the point to be 
such as to affect the question of costs in 
this case, inasmuch as the real question 
arising on this appeal — ^namely, whether 
or not an order made under the circum- 
stances stated was a final judgment within 
the meaning of the statute — ^is as impor- 
tant now as it was then. Their Lord- 
ships have already expressed their opinion 
that it was a final judgment; and it is 
only necessary to add that some of the 
confusion and difficulties that have arisen 
are due to the acts of the respondents 
themselvea If the causes of action had 
been allowed to take their ordinary 
course, and the whole matter had been 
disposed of by the learned Judge in the 
Territorial Court, no question could 
possibly have arisen, and the learned 
Judge would probably have disposed of 
the costs, and have used language not 
open to ambiguity in disposing of the 
whole litigation. But at the express 
desire of tiie respondents themselves he 
took out of the account the particular 
item of the claim for 50,000 dollars, and 
gave judgment upon that particular item. 
The compliance with this request of the 
respondents has probably given rise to all 
this trouble. But the question whether 
the order under consideration was or 
was not a final judgment is as important 
to-day as it was before the statute re- 
ferred to was repealed. The result is 
that their Lordships find no sufficient 
reason to deprive the appellant of his 
ordinary right to the costs of the appeal. 



SoIicitoiB— Blake Sc Redden, for appellant; 
Charles Basaell Sc Co., for respondents. 

IReparted by J, Eyre Thompscn, Etq,, 
BarrUter'at'Law, 
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July 15. J PAPBR Co. V. M'Laughlik.* 

CofnmonweaWh of AuatraJia — High 
Court— Special Leave to Appeal — Power 
of Attorney — Person of Unsound Mind. 

Applioatwne for special leave to appeal 
from the High Court of Australia ought 
to be treated in the same manner as appli- 
cations for special leave to appeal from the 
Supreme Court of Canada^ as explained 
in Oit6 de Montr^l v. Eocl^aias- 
tiques da S^minaire de St. Sulpice de 
Montreal (59 L. J. P.O. 20; U App. 
Cas. 660) oflnd in Prince v, Gagnon 
(8 App. Cas. 103). 

Sum appliecUiona wHl not be granted 
*^9aive where the ecue is of gravity in- 
volving matters of ptMie iniereet or some 
important question of law^ or affecting 
property of considerable amount^ or where 
the case is otherwise of some public 
importance or of a very substantial 
eharaoterj* 

Where a power of attorney is executed 
by a person of unsound mind^ it must be 
treated as invalid urdees it be proved to 
have bten eosecuted in a lucid interval. 

Application for special leave to appeal 
from a decision of the High Court of 
Australia in circumstances which are 
stated in the judgment. 

E. Terrell, K.C., for the petitioners. 
Saargant, for the respondent. 

Lord Macnaohtkk delivered the judg- 
ment of their Lordships : 

As this is the first instance in which 
an application has been made for special 
leave to appeal to his Majesty from a 
decision of the High Court of Australia, 
their Lordships think it desirable to state 
the principles whidi in their opinion 
ought to guide this Board in tendering 
advice to his Majesty in such a case. 
The High Court occupies a position of 
great dignity and supreme authority in 
the Commonwealth. I^o appeal lies from 
it as of right to any tribunal in the 
Empire. l£ere can be no appeal at all 

* Caram^ Lord MacnaghteD, Lord Davey, 
Lord Kobertoon^ Lord Lindley, and 8ir Arthnr 
WilfloiL 



unless his Uuesty by virtue of his Bojral 
prerogative thinks fit to grant speoal 
leave to appeal to himself in Council. In 
certain cases toodung the constitution of 
the Commonwealth, the Boyal prero- 
gative has been waived. In all other 
cases it seems to their Lordships that 
applications for special leave to appeal 
from the High Court ought to be treated 
in the same manner as applications for 
special leave to appeal from the Supreme 
Court of Canada, an equally august and 
independent tribunal. And their Lord- 
ships think that they cnnnot do better 
than repeat the observations which were 
made by Lord Watson in delivering the 
judgment of this Board in the case of a 
petition to her late Majesty in which the 
City of Montreal was the applicant — 
CiU de Montreal v. FecUsicistiques du 
Seminaire de St. Sulpice de MonirM 
[1889].^ " It is the duty of their Lord- 
ships," said Lord Watson in that case, ^' to 
advise her Majesty in the exercise of her 
prerogative, and in the discharge of that 
duty they are bound to apply their 
judicial discretion to the particular facts 
and circumstances of each case as pre- 
sented to them. In forming an opinion 
as to the propriety of aUowing an i^peal, 
they must necessarily rely to a very great 
extent upon the statements contained in 
the petition with regard to the import 
and effect of the judgment complained of^ 
and the reasons therein alleged for treat- 
ing it as an exceptional one, and permit- 
ting it to be brought under review. 
Experience has shewn that great caution 
is required in accepting these reasons 
when they are not fully substantiated, or 
do not appear to heprima facie established 
by reference to the petitioner's statement 
of the main foots of the case, and the 
questions of law to which these give rise. 
Cases vary so widely in their circum- 
stances that the principles upon which an 
appeal ought to be allowed do not admit 
of anything approaching to exhaustive 
definition. No rule can be laid down 
which would not necessarily be sulject to 
future qualification, and an attempt to 
formulate any such rule might therefore 
prove misleading. In some cases, as in 

(1) 59 L. J. P.O. 20 ; 14 App. Cas. 660. 
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, Prince ▼. Oagnon [i88sV tiheir Lordships 
havejhad occasion to indicate certain parti- 
culars, the absence of which will have a 
strong influence in inducing them to 
advise that leave should not be given, but 
it by no means follows that leave will be 
recommended in all cases in which these 
features occur. A case may be of a sub- 
stantial character, may involve matter of 
great public interest, and may raise an 
important question of law, and yet the 
judgment from which leave to appeal is 
sought may appear to be plainly right, or 
at least to be unattended with sufficient 
doubt to justify their Lordships in ad- 
vising her Majesty to grant leave to 
appetd." 

In Prirtoe v. Cfagnan,* to which Lord 
Watson refers, it was stated that their 
Lordships were not prepared to advice 
her late Majesty to exercise her prero- 
gative by admitting an appeal to her 
Majesty in Council from the Supreme 
Court of Canada " save where the case is 
of gravity involving matter of public in- 
terest or some important question of law, 
or affecting property of considerable 
amount, or where the case is otherwise of 
some public importance or of a very sub- 
stantial character.*' 

In the present case the question before 
the High Court was a question partly of 
fact and partly of law. The action was 
brought to recover from a limited com- 
pany certain shares which had formerly 
stood in the plaintiff's name, but had been 
transferred under the authority of a deed 
purporting to have been executed by the 
plaintiff by his attorney. His case was 
that the power of attorney, though it bore 
his genuine signature, was void, because 
at the time when his signature was 
obtained he was of unsound mind and 
incapable of understanding what he was 
doing. After a careful review of the 
iacts the High Court, differing from the 
Judge of first instance, came to the con- 
clusion that when the plaintiff executed 
the power of attorney in question " he 
had no knowledge of what he was doing 
except that he knew that he was signing his 
name, which under the circumstances was, 
as described by Dr. Lamrock," who was 

(2) 8 App. Gas. 103. 



his medical attendant, **a mere mechani- 
cal act." EEaving come to this conclusion 
on the facts of the case, the High Court 
held that the power of attorney was void 
and the deed of transfer a nullity. Now 
the petitioners, as their Lordships under- 
stand, do not propose to contest the 
finding of the High Court on the question 
of &ct, nor indeed would their Lordships 
be disposed to advise his Majesty to admit 
an appeal on such a question. The peti- 
tioners, however, allege that the case 
involves a large sum of money, as appa- 
rently it does, and that the question is 
one of general interest, which may also 
be admitted. But their Lordships, having 
had the advantage of hearing argument 
on both sides, see no reason to doubt 
that the judgment of the High Court is 
right. The case of Thompson v. LeaeU 
[i697],' referred to in the judgment of 
the High Court, seems to be an authority 
on the point ; and the case of EUioU v. Inco 
[l857],^ which is also referred to in the 
judgment, in one of its aspects, though 
not the one chiefly discussed, comes very 
near the present case. There a lady who 
was tenant in tail of copyholds executed 
a power of attorney authorising her at- 
torney, first, to procure her admission as 
tenant in tail ; and secondly to surrender 
after admission and then to take re-admis- 
sion in fee. She was a lunatic so found 
at the time of the execution of the power 
of attorney. All the proceedings con- 
templated were taken, and on the face of 
them appeared to be regular. It was 
contended after her death that she died 
entitled to the copyholds in fee. The 
Vice-Chancellor so decided. But Lord 
Cranworth, L.C., on appeal, held that 
unless a lucid interval were proved she 
must be treated as tenant in tail. His 
Lordship's view was that everything de- 
pended on the validity of the power of 
attorney, and that if she was of unsound 
mind when she executed the power of 
attorney, "the substratum/' to use his 
Lordship's expression, was "removed." 
Now if the power of attorney is mere 
waste paper, it is difficult to see how 
anything which rests on it as the fouoda- 
tion and groundwork of the whole super- 

(3) 8 Mod. 801 ; Garth. 435. 

(4) 26 L. J. Ch. 821 ; 7 De G. M ft G. 475. 
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straoture can be of any validity, whether 
the transaction is beneficial to the lunatic 
or not. The risk to a company acting on 
a power of attorney is no doubt consider- 
able, but the directors can protect them- 
selves to some extent by making careful 
enquiries — a precaution not apparently 
taken in the present case. As custodians 
of the register they cannot expect perfect 
immunity. They are always exposed to 
the risk of forgery. 

Their Lordships therefore are unable 
to advise his Majesty to grant special 
leave to appeal, and the petition must be 
dismissed with costs. 



Solidton— Snow, Foz & Higginson, for petl- 
tionen ; Yoang, Jones it Co., for respondent. 

IReported hy J, Ejfre Thompson, Esq,, 
Barrister-at' Law, 
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\ New Trinidad Lake Asphalt 

Co. V. Att.-Gbk. for 

Truiidad and Tobago.* 



Trinidad and Tobago — Crown Conees- 
non — Construction — Lands in Poiseseian 
o/ths Crown. 

Lands in Trinidad^ the auhjeet of a con- 
eeanon by the Crown^ " whi^ now are^ or 
at any time during the said term or terms 
shall oome into the possession of Her 
Jiajeety" include only Uiose in the actual 
possession of the Croum^ and not those to 
which the Crown has a right or title 
without possession. 

Appeal from a judgment of the Court 
of Appeal for Trinidad and Tobaffo (Sir 
W. J. Anderson, C J., Baynes, J., and 
Boutledge, J.) dated March 25, 1902, 
which affirmed the decision of Baynes, J., 
of June 3, 1901. A cross-appeal by the 
Attorney-General presented by spedal 

* Csram, The Lord Chancellor (Earl of Hals- 
bqzT), Lord landlej, Lord Kinroes, and Sir 
tkar Wilson. 



leave was not argued, 
in the judgment. 

HaUane, K.C., ssA R. A. Wright, for 
the appellants, dted, in support of the 
contention that a suit of this character 
k^in the colony against the Government, 
aeitihswage Simon Appu v. Queen*s 
Adtfocate [1884] ^ and Windsor and Anna- 
polis Railway v. Reg. [issel,* but their 
Lordships did not deal with that question. 
They also argued that " lands in posses- 
sion of the Crown ^ included lands to 
which the Crown was of right entitled 
and over which the Crown had control, 
though it was not in actual possession. 

The Attorney-General {Sir R. B. Finlay, 
K.C.), E. Sutton, and Q. Lawrence, for the 
respondent, were not heard. 

Lord Kinross delivered the judgment 
of their Lordships : 

The question in this case is whether 
the appellants, the New Trinidad Lake 
Asphalt Co., Lim., have established certain 
breaches which they allege, on the part 
of the Crown, of a covenant contained in 
a deed of concession made on July 12, 
1888, between her late Majesty Queen 
Victoria of the one part, and Joseph 
Weedon Previt^, Henry Alfred Greig, 
and the New York and Trinidad Asphalt 
Co., of the other part. The appellants 
are assignees of the deed of concession. 

By that deed it was stipulated that the 
concessionaires should, for considerations 
stated in it, have exclusive liberty to dig, 
work, search for, and win, all pitch, 
asphaltum, oil, petroleum, coal, anthracite 
rock, and other substances, from a parcel 
of land known as the Fitch Lake in the 
Island of Trinidad. The grant was for a 
term of fourteen years from February 1, 
1888, and its duration waa afterwards ex- 
tended to a period of forty- two years from 
February 1, 1888. The deed of concession 
further provided, inter aZta,that *' so long 
as the licenses, powers, and privileges 
hereby granted shall continue in force by 
virtue of these presents, or by virtue of 
any renewal granted pursuant to these 
presents, no asphalt, pitch, or other 
asphaltic or bituminous substance shall 

(1) 53 L. J. P.O. 72 ; 9 App. Gas. 571. 

(2) 55 L. J. P.C. 41 ; 11 App. Gas. 607. 
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be won or carried away for escport or 

otherwise^ by Her Majesty, her heirs or 
suocesBors'' (except for certain parposes 
of the Executive Oovemment of the 
island), " or by any other person, for any 
purpose whatsoever, from any lands situate 
within three miles of the said parcel of 
land known as the Pitch Lake, which 
now are, or at any time during tiie said 
term or terms shall come into, the posses- 
sion of Her Majesty, without the previous 
consent in writing of the concessionaires." 

The appellants maintain that a parcel 
of land known as lot 68, situated within 
three miles of the Pitch Lake, and on 
which asphalt had been dug without the 
consent of the concessionaires, was at 
material times in " the possession of her 
late Majesty," within the meaning of the 
deed of concession. 

The Pitch Lake is in the ward of La 
Brea; it is upwards of 114 acres in 
extent, and it is about 100 feet above the 
level of the sea. Between it and the sea 
there is a road about a mile long known 
as the Pitch Lake Boad. Lot 68 is not 
marked eo nomine on any of the plans 
produced, but the ground so designated 
by the appellants lies to the east of the 
Pitch Lake Boad and to the east of the 
parcel marked as the Best Housa Part 
of the land comprised in lot 68 seems to 
have been sold to Montout Louis, but 
there is little reliable information as to 
the particulars of the different lots of 
ground in the locality. Montout Louis 
is stated to have left Trinidad in 1879, 
and Athanase King claimed the land as 
having purchased it from him. King, 
however, appears to have failed to prove 
a valid trander from Montout. In May, 
1897, a man named Bogers was convicted 
of digging on Crown lands without a 
licence, contrary to the Ordinance (No. 4 
of 1889), and was fined. He appealed 
against this conviction, but it was upheld 
by the Court of Appeal. The lessees of 
Montout's land then stopped digging on 
the part of lot 68 marked out as Crown 
land, and desired the Government to say 
whether they claimed that portion of 
lot 68 as Crown land or not. Various 
negotiations took place in regard to this 
land which it is unnecessary to narrate, 



and in the leanlt, on October 11, 1899, 
the Governor gave his consent under the 
rules and orders in force in the locality 
to the bringing of a suit by the appellants 
against the Attorney-General for the 
determination of the claims of the appel- 
lants against the Government in the 
matter of digging of asphalt from the 
lands known as lot 68. A suit was 
accordingly brought by the appellants in 
October, 1899, in which they alleged that 
there had been such digging on lot 68, 
which was within three miles of the Pitch 
Lake, without their consent, and claimed 
a declaration that lot 68 was in the 
possession of the Government at the date 
of the deed of concession in their feivour, 
or, alternatively, that it came into the 
possession of the Government during 
1896-1897 and 1898, by reason of the 
marking out of the lot, and the prohibi- 
tion of digging upon it at that time. An 
injunction and damages were also craved 
in Inspect of the alleged breach of 
covenant on the part of the Government. 

The Attomey-Gtoeral, by his statement 
of defence dated December 15, 1899, 
demurred to the claim on the ground that 
no action lay against him in respect of any 
alleged breach of contract committed by 
the Governor of the colony in the exercise 
of any executive discretion, and that no 
petition of right, or analogous procedure, 
was available to the appellants in that 
Court, as also that the rules and orders 
merdy regulated matters of procedure, or 
ihat, if they purported to confer sub- 
stantive rights, they were ultra vire$ and 
invalid. The Attorney -General further 
traversed the aUegations of fact contained 
in the statement of complaint, and denied 
that lot 68 had, at any material time, 
been in, or had come into, the possession 
of the Crown. 

By an order dated March 19, 1900, the 
questions of law raised in the defence 
were put down for preliminary hearing 
before the Full Court of Trinidad and 
Tobago, and on December 4, 1900, that 
Court, composed of Chief Justice Sir W. J. 
Anderson and Mr. Justice Baynes, held 
that a right to sue the Government 
existed, and that this right, recognised and 
regulated for more than twenty-one years 
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IHrevioofilyy had beoome part of the law of 
the ookmy. Against this deotsion the 
Attomey-Oeneral obtained special leave 
from his Majesty to cross-appeal ; but in 
the ciroumstanoes the cross-appeal was not 
argued. The issues of fitot raised between 
the parties were afterwards tried, and 
evidence led by the appellants, and on 
March 11, 1901, Mr. Justice Baynes gave 
judgment in fiEivour of the Attomey- 
C^eneraU dismissing the action with costs. 
He decided that, according to the true 
intention of the parties to the deed of 
concession, lands *'in the possession of 
her Majesty " meant lands in the actual 
possession of the Crown, and did not 
include Grown lands which the Grown had 
granted on lease, or Crown lands to which 
the Crown had a right to re-enter, 
although in fieu^t persons having no right 
were in occupation of them. He there- 
fore held, on the evidence, that the 
Grown was not in possession of lot 68 in 
1888, and he also rejected another con- 
tention maintained by the appellants. 

The appellants appealed against this 
judgment to the Appeal Court, and that 
Gourti by an order dated April 16, 1901, 
directed that the judgment of Mr. Justice 
Baynes should be set aside and a new 
trial held. The Court considered that the 
evidence of the appellants had established 
a prima facie case that the Crown bad in 
1897 entered into possession of lot 68. 
The new trial took place before Mr. 
Justice Baynes in April, 1901, and on 
June 3 he gave judgment in the new 
trial, again deciding in favour of the 
Attorney-General, and dismissing the 
action with costs, holding that the deed of 
concession related to lands in the actual 
possession of the Grown, and that lot 68 
was not in 1888 in the possession of the 
Crown, as also that there was not evidence 
to shew in whom the legal estate was then 
vested. He held that the conviction of 
Bogers above-mentioned was not evidence 
of possession by the Crown. 

An appeal was taken against this judg- 
ment to the Appeal Court and the case 
was fully heard before that Court, con- 
sisting of Chief Justice Sir W. J. Ander- 
6on« Mr. Justice Baynes, and Mr. Justice 
Boutledge, with the result that these 



learned Judges difiered in opinion, the 
Chief Justice holding that, upon a true 
construction of the deed of concession, 
*' land in the possession of the Crown " 
meant land of which the Crown had the 
control, and the legal right to deal with, 
excluding Crown lands which had been 
granted in, and which were held under, 
lease. He expressed the view that any 
other oonstruction would be unreasonable 
in a colony where so small a part of the 
Crown lands was in the actual occupation 
of the Crown, while the deed of con- 
cession presupposed Crown lands subject 
to the control of the Crown, but in the 
occupation de /ado of some person with- 
out legal right, who dug pitch. He con- 
sidered that the evidence shewed that 
lot 68 was Crown land, and that every 
attempt to prove its alienation had fiedled, 
and that consequently it was in the pos- 
session of the Crown. Mr. Justice Baynes 
adhered to the opinion on this subject 
which he had formerly expressed, and 
Mr. Justice Boutledge agreed with him 
for similar reasons, and a decree was 
accordingly made on March 25, 1902, in 
accordance with the views of the majority 
of the Court. 

The question upon which their Lord- 
ships have now to advise his Majesty is 
whether the view of the Chief Justice or 
that of Mr. Justice Baynes and Mr. 
Justice Boutledge is right, and their 
Lordships are of opinion that the view 
expressed by the two last-named Judges 
is the correct one. Possession is pritna 
facie a question of &ct, and a person may 
be proprietor of land without being in 
possession of it. The view of the Chief 
Justice appears to be that aU land belong- 
ing by title or right to the Crown £Bdis 
within the description in the concession, 
whether the Crown has, or has not, done 
anything with respect to the use or 
occupation of it. If this had been in- 
tended to be the meaning of the language 
of the concession upon which the ques- 
tion arises, it is difficult to suppose that 
it would not have been unequivocally 
expressed. The appellants maintain that 
the description ** lands in possession of the 
Grown " means lands the right or title to 
which is in the Crown, aithough the 
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Crown may never have entered into 
posaesdon of, or interfered with, them, 
either by itself or by any one having its 
authority. This view appears to their 
Lordships to substitute a different test or 
criterion for that which is expressed in 
the deed of concession — namely, to take 
the test or criterion of proprietary right 
or title, instead of that of possession. It 
appears that both before and after the 
date of the concession, and without the 
authority of the concessionaires, some 
persons dug pitch in lot 68, but this was 
never done with the permission or consent 
of the Governor, The view taken by 
both Mr. Justice Baynes and Mr. Justice 
Boutledge is that the expression " which 
now are or at any time . . . shall come 
into the possession of Her Majesty" 
means land in the actual possession of the 
Crown or its officers, and the concession- 
aires were unable to prove that lot 68 was 
Crown land in this sense. But even if 
the construction put by the Chief Justice 
upon the word *' possession " — ^namely, 
that it is equivalent to control, or right 
to control — were adopted, the case would 
fail, because it is not proved that lot 68 
was ever in the control of the Govern- 
ment. Their Lordships do not think that 
the conviction of Rogers bad the effect of 
bringing the land into the possession of 
the Crown in any sense material to the 
present question. It appears that on the 
occasion of the prosecution of Bogers the 
ownership of lot No. 68 did not come into 
question, and that no evidence was given 
on the part of the prosecution that it was 
the property, or in the possession, of the 
Crown. 

Their Lordships will humbly advise 
his Majesty to dismiss the principal 
appeal, and affirm the decree of the Appeal 
Court of March 25, 1902 ; as also to make 
no order on the cross-appeal from the 
decree of December 4, 1900. The appel- 
lants will pay the costs of the principal 
appeal. As to the cross-appeal, their 
Lordships have already directed the 
Attorney-General to pay the appellants' 
costs of his petition for special leave to 
cross-appeal, and these costs will be set off 
against the costs of the principal appeal. 
With regard to any additional costs which 
may have been incurred by reason of the 



cross-appeal, their Lordships direct the 
parties to bear such costs themselves. 



Solicitors — Ashurst, Morris, Crisp & Co., for 
appellants; Sattoo, Ommanney & BendaH, 
for respondent. 

{Reported hy J, Eyre Thompson, Etq., 
BarrUter-at-LMv. 
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Canada — Afamtoba — Swamp Lands — 
Transfer to Manitoba — Date of Vesting — 
Canadian Aa (48 dh 49 Vict. c. 50), s, 1 
—Revised Statutes of Canada, 1886, c. 47, 
ss. 3 and 4. 

By section i of the Revised Statutes of 
Canada, 1886, c, 47, s. 4, " AU Croum 
lands in Manitoba which are shewn to the 
satisfaction of the Dominion Government 
to be swamp lands shaU be transferred to 
the Province, and enure wholly to its 
benefit and tues** : — Held, that such 
lands became vested in the Province not 
from the date of the statute, but from that 
ofactu>al transfer. 

Appeal by special leave from a judg- 
ment of the Supreme Court of Canada 
dated February 16, 1904, which affirmed 
a decision of the Exchequer Court. The 
question turned wholly on "the words of 
Canadian Acts of Parliament which are 
cited in the judgment. 

Haldane, K.C., CoUn H. Campbell, K.C. 
(Att.-Gen. for Manitoba), and R, 0. B. 
Lane, jun., for the appellant. 

Blake, K.C, Newcombe, K.C. (both of 
the Colonial Bar), and Frank RusseU, for 
the respondent. 

Lord Robertson delivered the judg- 
ment of their Lordships : 

The question raised by this appeal is 
whether certain swamp lands were vested 

* Chram, Lord Macnaghten, Lord Davej, 
Lord Robertson, Lord Lindley, and Sir Arthur 
Wilson. 
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in the Province of Manitoba on the 
pasBing of a Canadian statate in 1885, or 
whether they only came to be vested in 
that Province on certain later dates when 
the swamp lands were in facfc transferred. 
There are no disputed facts ; the proceed- 
ings consequent on the statute are 
simple; and the controversy is on the 
construction of the statute. 

The Cbmadian Act 48 & 49 Vict. c. 50 
is intituled '*An Act for the Final 
Settlement of the Claims made by the 
Province of Manitoba on the Dominion." 
Section 1 provides that '*A11 Crown 
lands in Manitoba which may be shown 
to the satisfaction of the Dominion 
Government to be swamp lands, shall be 
transferred to the Province and enure 
wholly to its benefit and uses." Sec- 
tion 2 provides for an allotment of land 
which ^all be selected bv the Dominion 
Government, and granted as an endow- 
ment to the University of Manitoba. 
Section 3 provides that *' The sum now 
payable annually to the Province, imder 
the Act 45 Vict. cap. 5 as an indemnity 
for the want -of public lands, shall be in- 
creased from $45,000 to ^$100,000, such 
incr««9e to date from the 1st day of July 
1885." Section 7 provides that "The 
grants of land and payments authorized 
by the foregoing sections shall be made 
on the conditions that they be accepted 
by the Province (such acceptance being 
testified by an Act of the LegiBlature of 
Manitoba,) as a full settlement of all 
claims maide by the said Province for the 
reimbursement of costs incurred in the 
Government of the disputed territory, or 
the reference of the boundary question to 
the Judicial Committee of the Privy 
Council, and all other questions and 
claims discussed between the Dominion 
and the Provincial Government, up to 
the 10th day of January 1885.*' 

In 1886, on the revision of the 
statutes, the above-recited section 1 of the 
Dominion Act of 1885 was re-enacted in 
a slightly altwed form as section 4 of the 
Revised Statutes of Canada, c. 47. Sec- 
tions 3 and 4 of c. 47 of such Revised 
Statutes are as follows: "(3) All un- 
granted or waste lands in the Province 
shall be vested in Her Majesty, and 
administered by the Governor in Council 



for the purposes of Canada, subject to 
and except in so £u: as the same are 
affected by the conditions and stipula- 
tions contained in the agreement for the 
surrender of Rupert's Land by the 
Hudson's Bay Company to Her Majesty. 
(4) All Crown lands in Manitoba whidi 
are shown to the satis&ction of the 
Dominion Government to be swamp 
lands, shall be transfiBrred to the Province 
and enure wholly to its benefit and 
uses." 

The acceptance by Manitoba, required 
by section 7, was expressed in 1886, by 
the Act 49 Viot. c. 38 (Manitoba), in the 
following terms: ^^The Legislature of 
the Province of Manitoba accepts the 
grants and payments as authorized and 
construed by the above-recited Acts as a 
full settlement of all daims by the said 
Province upon the Dominion as therein 
set forth up to the 10th day of January 
1885." The procedure taken for carry- 
ing out the Dominion statute of 1885 
was that, by a Canadian Order in 
Coundl, surveyors were appointed to 
select the lands to be granted, to report 
from time to time to the Minister of the 
Interior, and to submit lists of the lands 
so to be granted for the approval of the 
Governor in Council upon reports by the 
Minister. The ultimate result of the 
procedure thus directed was that a 
revised and corrected list of lands was 
approved ; and, by Order in Council dated 
April 16, 1888, his Excellency ordered 
that the lands mentioned in the annexed 
list, ''amounting in all to an area 
of 52,600 acres be and the same are 
hereby vested in Her Majesty for the 
purposes of the Province of Manitoba." 
The Ust occupies three pages of the 
printed record, a^d contains several 
hundred items. 

Their Lordships observe that the very 
general terms of the statute making the 
grant rendered necessanr a detailed sur- 
vey, such as was actually made, to pick 
out of a very extensive territory those 
lands which might fiurly be held to come 
within the description of swamp lands. 
The present claim of the appellant, when 
put in operative form, is that the Province 
is entitled, fix>m the date of the statute, 
to the profits of each parcel of land whid» 
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has eventually, and after a process of 
selection, been transferred. 

The question is whether this is the 
meaning of the section, and their Lord- 
ships do not think that it is. The subject- 
matter of the enactment is not a vindica- 
tion of property, and is not a change of 
property, but of administration. The 
enactment itself is expressed as relating 
to the future. There is first, according 
to the scheme of the section, to be a shew- 
ing to the saUsCEUstion of the Government ; 
and, after this has taken place, the lands 
"shall be" transferred. On their being 
transferred they ^* shall . . . enure wholly 
to its benefit and uses" — that is, the 
benefit and uses of Manitoba. They do 
not enure to the benefit and uses of 
Manitoba until they are transfiarred. 
Their Lordships cannot find in the words 
of the section any suggestion that Mani- 
toba is to enjoy any benefit from the 
lands which arises before the transference ; 
and the conception of the section is quite 
against it. The fruits or produce now in 
dispute, having come into being before the 
transference, would be a benefit plus 
what is described in the section. Those 
fruits arose while the administration of 
the lands was with Canada, and have 
been duly applied to Canadian uses. 

The question comes before their Lord- 
ships on appeal against a judgment of the 
Supreme Court of Canada, given on 
February 16, 1904, affirming the judg- 
ment of the Exchequer Court of Canad&, 
and dismissing the appeal therefrom of 
the plaintiff, the present appellant. Their 
Lordships will humbly advise his Majesty 
that the appeal oufi;ht to be dismissed. 
There will l^ no order as to costs. 



Solicitors — Harrison & Powell, for appellant; 
Charles Russell k Co., for respondent. 

[Reported hf J, Eyre Tkompion, Siq,, 
tx Sa/rriiter-at'jj€vw, 



1904. 1 Citizens Life Assueanck Co., 
May 6. j Lim. v, Beown.* 

Corpcr<Uion — Lihd — AgevU Acting 
wUhin the Scope of hie EmphymerU — 
Liability of Corporaiion for iU Agent's 
Tort. 

The ordinary doctrines of agency and 
of maeter and servant are as applioible to 
corporcUione as to private persons^ whether 
th^ arise in questions of contracts or of 
torts and frauds, A corporation is 
therefore IMle for the pubUoaiion by its 
agent of a Ubel when the agent is acting in 
the course and within the scope of his em- 
ployment. 

biota toihe contrary effect of IjoVD Cban- 
WOBTH in Western Bank of Scotland v. 
Addie (L. R. 1 H.L. Sc. 145, 167) a^ 
of LoED Bbamwell in Abrath v. North- 
Eastern RaUway (55 L. J. Q.B. 457, 
458; 11 App. Cas. 247, 250) c^m- 
approved. 

Appeal from a decision of the Supreme 
Court of New South Wales dated 
October 31, 1902, refusing to order a new 
trial or to set aside a verdict for 650^. 
damages obtained by the respondent 
against the appellants in an action for 
libel tried at Tamworth before Mr. 
Justice Simpson and a jury. The facts 
sufficiently appear in the judgment of the 
Board. 

Asquith^ K.C., and Frcmk Russell, for 
the appellants. — The occasion of the 
publication of the libel was privileged, and 
the judgment ought to be set aside on the 
principles laid down in NeviUy. Fine Arts 
and General Insurance Co, [i896].^ The 
statements in the circular are not defama- 
tory ; and if they were the appellants are 
not liable, and malice cannot be imputed 
to them, as they are a corporation — 
Abrath v. Ncrth-Eastem BaUway [i8S6],^ 
per Lord Bramwell. 

[They also referred to and distinguished 
Edwards v. Midland Railway [isso] ' 
and Comford v. Carlton Bank [1899].^] 

* Coram, Lord Macnaghten, Lord Davey, Lord 
Lindley, and Sir Arthur WUboxi. 

(1) 66 L. J. Q.B. 196; [1897] A.C. 68. 

(2) 55 L. J. Q.B. 457, 458 ; 11 App. Cas. 247, 
250. 

(3) 60 L. J. Q.B. 281 ; 6 Q.B. D. 287. 

(4) 68 L. J. Q.B. 1020; [1900] 1 Q.B. 22 
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ff, Dryadale Woodoook, for the respon 
dent, was not beard. 



Lord Likdley delivered the jadgment 
of their Lordships : 

The question raised by this appeal is 
whether a limited company is responsible 
for a libel published by one of its officers. 
The action has been tried three times. 
The plaintiff obtained a verdict and judg- 
ment every time, with damages which 
have been every time increased. Counsel 
for the company feel that it would be use- 
less to send the case back for another 
trial, and they therefore ask that the last 
verdict and judgment should be set aside 
and judgment entered for the company. 

The &cts are shortly as follows : 

The appellants are an assurance com- 
pany incorporated with limited liability 
and carrying on business in New South 
Wales. From January, 1900, until June, 
1900, the respondent Brown (the plaintiff 
in the action) was in the service of the 
company as an insurance agent at Tam- 
worth. Brown was introduced to the 
company by Fitzpatrick, who was em- 
ployed by the company as a super- 
intendent of agencies under the terms of 
an agreement dated June 12, 1899. His 
duties will be referred to presently. 
Shortly after leaving the employment of 
the company — namely, in the month of 
July — Brown entered the service of a rival 
company called the Standard Life Asso- 
ciation, and while in the service of such 
company Brown visited divers of the 
policy-holders in the appellant company, 
and endeavoured to induce such policy* 
holders to leave the appellant company 
and to insure in the Standard life Asso- 
ciation, and for the purpose of bringing 
about such a result made statements 
derogatory to the appellant company. 
Fitzpatrick learned that such statements 
had been and were being made, and he 
published the libel complained of. It was 
a circular letter sent to several persons 
insured in the appellant company in 
answer to enquiries made by them. It was 
plainly de&matory. Some statements 
contained in it were not true, and Fitz- 
patrick knew they were not true. There 
was evidence of express malice on the 
part of Fitzpatrick. There is no note of 



the learned Judge's summing-up, but the 
jury found a verdict fw the plaintiff, gave 
him 650^. damages, and found that 
" Fitzpatrick was acting in publishing the 
libel within the scope of his employment 
and in the course of his employment." 
Judgment was accordingly entcored for 
the plaintiff for this sum and costs, and 
the Supreme Ck>urt refused to set aside the 
verdict and enter judgment for the defen- 
dants, and refused to grant a new trial. 
Hence the present app^. 

Counsel for the appellants contended — 
first, that the verdict was wrong in find- 
ing that Fitzpatrick acted in publishing 
the libel within the scope and in the course 
of his employment ; and secondly, that, 
even if he did, yet the malice with which 
he wrote it cannot be imputed to the com- 
pany. In support of this proposition 
reliance was placed on the well-known 
judgment of the late Lord Bramwell in 
Abriuh v. North-Eastern Raihoay,^ 

It will be convenient to dispose of the 
second question first. There is no doubt 
that Lord Bramwell held strongly to his 
opinion that a corporation was incapable 
of malice or motive, and that an action 
for malicious prosecution could not be 
maintained against a company. Lord 
Granworth in Wwtem Bank of Scotland 
V. Addie [i867] ^ had expressed a similar 
opinion as to the liability of corporations 
for frauds. But these opinions have not 
prevailed, and their Lordships are not 
prepared to give effect to them. If it is 
once granted that corporations are for 
civil purp(^e8 to be regarded as persons 
— ^that is, as principals acting by agents 
and servants — it is difficult to see why 
the ordinary doctrines of agency, and of 
master and servant, are not to be applied 
to corporations as well as to ordinary 
individuals. These doctrines have been 
so applied in a great variety of cases, in 
questions arising out of contract and in 
questions arising out of torts and frauds ; 
and to apply them to one class of libels, 
and to deny their application to another 
class of libels on the ground that malice 
cannot be imputed to a body corporate, 
appears to their Lordships to be contrary 
to sound legal principles. To talk about 
imputing malice to corporations appears 
(5) L. B. 1 H;L. So. 145,167. 
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to their Lordships to introdaoe meta- 
physical subtleties which are needless and 
fallacious. Their Lordships concur with 
the view of the Acting-Chief Justice in 
this case, that if Fitzpatrick published 
the libel complained of in the course of 
his employment, the company are liable 
for it on ordinary principles of agency. 
Fitzpatrick's letter, although published 
on a privileged occasion, was not itself 
privileged; and, not being privileged, 
the letter must be treated as any other 
libel written and published by an officer 
of the company. 

There remains, however, the important 
question whether there was evidence on 
which the jury could properly find that 
the publication of the letter was with- 
in the scope of Fitzpatrick*s authority, 
or, what is the same thing, within the 
scope of his employment. He was 
engaged by a written agreement ; he was 
a superintendent; he was to act under 
instructions given to him by properly 
authorised officers and in accordance with 
the rules and r^ulations of the company. 
He was to devote his whole time to 
furthering the company's business. He 
was to receive and pay money, keep 
proper accounts, and to supervise various 
agencies under him. He was to be paid 
a salary of 5/. a week and a commission 
on policies procured by him. The written 
agreement did not state more precisely 
what his duties were. Witnesses were 
called to throw further light upon the 
subject. Mr. Eedy, the general secretary 
of the company, said that if policy- 
holders wanted to know why the com- 
pany did not prosecute Brown for his 
statements about the company, Fitz- 
patrick should have communicated that 
matter to the head office before taking 
action. '' It would have been his duty." 
Another witness said his duty was to 
appoint and look after agents, and ^' to 
stand as an intermediate between the 
assured and the office. His authority is 
to secure business and save business, and 
to visit policy holders whose policies have 
lapsed or are likely to lapse. In the dis- 
trict itself there is no one above him." 
It is dear that the scope of Fitzpatrick's 
authority and employment was wide and 
by no means clearly .defined* In con- 



sidering the scope of his authority and 
employment their Lordships agree with 
the Acting-Chief Justice in thinking 
that the jury were entitled to act on 
their own knowledge of colonial business 
and habits. They were entitled to con- 
sider the necessities of the case arising 
from the size and nature of the district 
placed under Fitzpatrick's supervision 
and what would naturally be done in the 
colony by a person in his position. He 
had no actual authority, express or im- 
plied, to write libels nor to do anything 
legally wrong; but it is not necessary 
that he should have had any such 
authority in order to render the com- 
pany liable for his acts. The law upon 
this subject cannot be better expressed 
than it was by the Acting-Chief Justice 
in this case. He said, '* although the 
particular act which gives the cause of 
action may not be authorised, still if the 
act is done in the course of employment 
which is authorised, then the master is 
liable for the act of his servant." This 
doctrine has been approved and acted 
upon by this Board in Mackay v. Com* 
merdal Bank of New Bnmaunck [l874] ^ 
and Swire v. Franoia [iS77],^ and the 
doctrine is as applicable to incorporated 
companies as to individuals. All doubt 
on this question was removed by the 
decision of the Court of Exchequer 
Chamber in Banoiok v. English Joint- 
Stock Bank [i867],^ which is the leading 
case on the subject. It was distinctly 
approved by Lord Selbome in the House 
of Lords in HoMaworth v. City of 
Olaagow Bank [l880],^ and has been fol- 
lowed in numerous other cases. 

Such being the evidence, their Lord- 
ships cannot judicially hold that there 
was no evidence to warrant the jury in 
finding that it was within the scope of 
Fitzpatrick's authority and employment 
to write to policy-holders in order to 
counteract the mischief which Brown was 
doing to the business of the company ; 
and although Fitzpatrick went too fitr 
and Hiade charges against Brown which 
he knew were not true, their Lordships 

(6) 43 L. J. P.C. 31 ; L. R. 6 P.C. 394. 

(7) 47 L. J. P.C. 18 ; 3 App. Cas. 106. 

(8) 36 L. J. E±. 147 ; L. R. 2 Bz. 259. 

(9) 5 App. Cas. 817, 826. 
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ate of opinion that the company are 
legally responsible for what he wrote. 

As regards the verdict being against 
the weiffht of evidence, it must be borne 
in mind that Mr. Justice Simpson, who 
tried the last action, was satisfied with 
the verdict ; and he reports that the 
Judges who tried the two previous 
actions were also satisfied with the ver- 
dicts given in them. Their Lordships 
see no reason for thinking the verdict 
wrong on the evidence ^duoed. 

Their Lordships will therefore humbly 
advise his Majesty to dismiss the appeal, 
and the appellant company must pay the 
costs. 



Solicitors — Charles Bassell Sc Co , for appel- 
lants ; J. H. Galbraith, for respondent. 

[JRifported by J, Eyre Thampton^ Esq,, 
Barritter-€U'Za^. 



1904. 1 Hanson and another v. Gband'- 
Aug. 5. ) Mj^RB Corporation.* 

Quebec — Municipal Corporation — By- 
law Ouaranieeing Debentures — Approval 
by Eaiepayers and Lieutenant-Governor — 
Touma Corporation Act (c. 1. tit, 11 
Ewieed Statutes of Canada, lSSS)—Stada' 
cona Water^ Light, and Power Company 
AU, 1897 (Quebec) (60 7ict. c. 78), w. 7 (c) 
and 27. 

By aeetiion 7 (o) of the Stadacona Water, 
Light, and Power CoJe Act, 1897, any 
contract between a municipal corporation 
and a company for works authorised by 
the Act shaU, if it involve ** financial 
obligaUons " on the part of the corporation, 
only be valid when the by-law authorising 
such contract has been approved by the 
ratepayers and the Lieutenant-Governor in 
Council, 

* Coram, Lord Macnaghten, Lord Davey, 
Lord Robertson, Lord Llndley, and Sir Arthur 
Wilson. 

Vol. 73.— P.C. 



By section 37 a corporation may 
guarantee by by-law the bonds of the com- 
pany, provided (hot it be thereto authorised 
by petition of the majority in number cmd 
in value of the ratepa/yers of that portion 
of the municipality to which the com- 
pany's operations extend : — Held, thai 
the two sections must be read together, 
and that a by-law guaranteeing the deben' 
tures of the company was invaUd, not 
having been approved by the majority of 
all the ratepayers and the Lteutenant- 
Govemor, inasmuch cuit involved "finan- 
dal obligations," that term not being 
confined to direct financial obligations in- 
curred by the corporation's constructing 
works itself. 

Appeal by special leave from a judg- 
ment of the Supreme Court of Canada 
(reported 33 Can. S. C. Bep. 50), affirming 
the decision of the Court of King's Bench 
(appeal side) of Quebec, and of Curran, J., 
in the Superior Court of Montreal 
(Quebec Reports, 1 1 K.B. 77). The facts 
and statutory enactments involved are 
stated in the judgment. 

Blake, K.C., and A. Falconer (both of 
the Colonial Bar), for the appellants. 

Haldane, K.C, and Beadm, K.C. (of 
the Colonial Bar), for the respondents. 

Lord Dayey delivered the judgment of 
their Lordships : 

The appellants are holders of a deben- 
ture for 3,125 dollars issued by the 
Stadacona Water, Light, and Power 
Co., and purporting to be guaranteed 
by the respondents, the Corporation of 
the Village of Grand'm^re, under the 
provisions of a Municipal By-law No. 10, 
passed on June 15, 1899. Theappellants 
sue the respondents on their guarantee. 
The respondents plead (amongst other 
defences) that the by-law in question, as 
well as a contract of June 20, 1899, to 
give the guarantee, were uUra t;ire«and 
did not bind the respondents, on the 
ground that the by-law had not been 
approved by the majority in number and 
value of the municipal electors, or 
authorised by the Lieutenant-Governor 
of the Province. It is admitted that the 
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by-law was not even submitted to the 
electors for their approval, or to the 
Lieatenant-Governor. The only question 
on this appeal is whether the approval of 
the electors and the Lieutenant-Governor, 
or of either of them, was necessary to the 
validity of the by-law. 

By the provision of the Towns Cor- 
poration Act, being ch. 1, tit. 11 of the 
Revised Statutes of Quebec, 1888 (which 
applies to the respondents), a municipal 
corporation is empowered to aid in the 
construction of public works within the 
municipality, by any incorporated com- 
pany, by guaranteeing, by indorsation or 
otherwise, any sum of money borrowed by 
such company, but every by-law for that 
purpose before coming into force requires 
to be approved by the electors of the 
municipality who are proprietors and 
authorised by the Lieutenant-Governor, 
and every such by-law is required to be 
submitted for the approval of the electors 
within thirty days after the council has 
passed the same. 

The Stadacona Water, Light, and 
Power Co. was incorporated by 60 Vict, 
c. 78 of the Statutes of 1897 (Quebec), 
two claases of which are material 
— namely, paragraph c of section 7 and 
section 27. These clauses are in the 
following terms: '' Section 7 (c). Any 
contract or arrangement between a muni- 
cipal corporation and the company, for the 
construction and working of water-works 
systems, or other works authorised by this 
Act, shall, if such contract or arrange- 
ment involves financial obligations on the 
part of such corporation, be valid only 
when the by-law authorising such con- 
tract or agreement has been approved by 
the ratepayers and by the Lieutenant- 
Governor in Council, according to the 
laws concerning the issue of municipal 
bonds." " Section 27. In the event of the 
company undertaking the construction of 
a system of water-works, drainage or 
lighting in any municipality, the company 
may make arrangements with the cor- 
porations from which it shall have 
obtained concessions of franchises for a 
certain number of years, for the construc- 
tion and working of such system, in virtue 
whereof the revenues of said systems 



shall be collected or levied by the said 
municipal council. And, notwithstanding 
any provision to the contrary in the 
charter of such municipality, and provided 
it be thereto authorised by petition of the 
majority in number and in value of the 
rate-payers of that portion of the munici- 
pality to which the system shall extend, 
the council may, in such cases, bind itself 
by by-law to collect or levy the said 
revenues, and may, moreover, guarantee 
the bonds or debentures issued by the 
company in connection with the said 
systems, to the extent of two-thirds of 
the revenues the collection whereof shall 
have been confided to it by the company ; 
but such guarantee shall not be for a 
longer period than that of the concession 
or franchise granted to the company by 
the said corporation in connection with 
the said systems. And, in the event of 
the said revenues not being binding, the 
council of the municipality may cause to 
be prepared by its secretary-treasurer, 
an estimate of the probable revenues of 
the said system, and such estimate, 
after having been approved by the 
council, shall serve as a basis for 
establii^ng the amount of the said 
guarantees. The revenue so collected by 
the corporation shall be devoted to the 
payment of the interest on, and the capital 
of the bonds or debentures which it shall 
have so guaranteed, either in whole or in 
part, as the municipal council of such cor- 
poration shall decide." 

By by-law No. 10, dated June 15, 
1899, after reciting that the council had 
been authorised by petition of the majority 
in number and value of the ratepayers of 
the village of Grand*m^re to make with 
the company the arrangements thereafter 
stipulated respecting the collection of 
revenues and the municipal guarantee on 
the obligations or debentures of the com- 
pany (article 2), the offer of the company 
to undertake the construction and work- 
ing of water and sewage works, on 
the conditions thereafter stipulated, was 
accepted, and the company was authorised 
to proceed to the execution of its obliga- 
tions ; (article 3) the council granted to 
the company exclusive rights to use the 
streets and public places of the munici- 
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pality for the purpofles of their under- 
takiDg for a period of twenty ^five years 
from the oompletiozi of the works; 
(article 23) the council agreed to receive 
in trust for the company the water and 
sewage rates &r a commission of 5 per 
cent, on the amount collected ; (eurticle 24) 
the councU agreed to guarantee the deben- 
tures to be issued by the company for an 
amount not exceeding two-thirds of the 
probable revenues during the term of the 
concession, and the probable revenues 
were estimated at a certain sum to serve 
as a basis for fixing the amount of the 
guarantee once for all ; (article 25) the net 
profits were to be divided equally between 
the corporation and the company; and 
(article 27) in case the revenues were in- 
sufficient to meet the full amount of the 
guarantee, the company was to make good 
the deficiency before the due date of the 
payments. By the contract of June 20, 
1899, the company undertook to construct 
the works on the conditions agreed upon, 
and the council agreed to receive the 
revenues in trust, and to guarantee the 
debentures on the same terms as are 
mentioned in the by-law. 

The learned Judge in the superior Court, 
on the authority of a case of GcUi'neau 
Corporaiion v. Hanton [i90i],^ held that 
the guarantee purporting to be given by 
the respondents in the present instance 
was vJmra vires on the ground that the 
bonds were issued without authority of 
the Lieutenant-€K>v6rnor to the by-law ; 
and the Court of King's Bench confirmed 
this decision. Mr. Justice Blanchet alone 
dissented from the judgment of the King*s 
Bench, as he had done in Gatineau Cor- 
pcraHon v. Hansariy^ and referred to his 
judgment in that case for the reasons of 
his opinion. It appears from a perusal 
of that judgment, which is printed in the 
record, that in the opinion of the learned 
Judge section 7 (c) applied only to cases 
in which the corporation contracts direct 
financial obligations by causing water- 
works to be constructed for the corpora- 
tion itself, and at its own cost, and is 
therefore the principal debtor, and that 
the section has no application to a case 

(1) Quebec L. B. 10 K,B. 346. 



where the corporation guarantees the 
obligations of a contractor or concession- 
aire who is the principal debtor as in 
section 27. Chief Justice Lacoste was of 
opinion that the provisions of section 27 
must be read together with and subject 
to those of section 7 (c), and that the 
petition of the majority of that portion of 
the municipality to which the system 
extends (required by section 27) is not a 
substitute for the approval of a majority 
of the whole of the electors upon whom 
the burden is imposed. In the Supreme 
Court Mr. Justice Girouard dissented 
from the opinion of the other learned 
Judges of the Court on the same grounds 
as those stated by Mr. Justice Blanchet, 
and he also expressed the opinion that 
the debentures were negotiable instru- 
ments. The majority of the Court con- 
curred in giving judgment for the 
present respondents, but gave no written 
reasons. 

Their Lordships are of opinion that the 
contract of June 20, 1899, is a contract 
involving '' financial obligations " on the 
part of the corporation within the mean- 
ing of section 7 (c) of the Water Co/s 
Act. They are not prepai'ed to say 
with Mr. Justice Hall that the powers of 
section 27 do not extend to giving a 
personal guarantee by the corporation. 
But they Uiink with Chief Justice Lacoste 
that the two sections must be read 
together. Section 27 authorises a very 
special form of contract, in which the 
giving of a guarantee is an incident, but 
there is nothing to take such a contract 
out of the express and unqualified pro- 
visions of section 7. They also agree 
that the requirement as a condition 
precedent of a petition by a majority of 
the ratepayers of a part only of the 
municipality is not a substitute for the 
approval of the by-law when passed by 
a majority of the whole body of rate- 
payers, and it makes no difference in 
the construction of the Act that in the 
present case the two bodies were identi- 
cal. The two conditions seem to be diverto 
irUuitu, 

Their Lordships will therefore humbly 
advise his Majesty that the judgment 
appealed from ought to be affirmed, and 
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the appeal dismiBfied. The appellants will 
pay the costs of the appeal. 



Bolicitors—SimpBon, Rushforth & Co., for appel- 
lants ; Blake and Redden, for respondents. 

{Reported lyJ, Byre Thompttm, Eeg., 
BwrrUter-at-Lan, 



1904. 
June 2, 22. 



African Gold Recovery 
Co. V. Hay.* 



Trcmavaal — JvdgtMrU of High Court 
before AnneoBotion — Appeal — Prodama- 
tion (Tranevaal) No, 14 of 1902, «. 16— 
Tranevaal Patent Act, No. 6 o/ 1887, 
88. 29-31. 

Section \^ of the Proclamation {Trane- 
vaal) No, li of 1902 gives no right of 
appeal where none existed before, and no 
appeal is aiUowed to the Supreme Cowrt of 
the Transvaal from a decree of the Sigh 
Court of the Bepul>lic from which at the 
time there was no appeal to any higher 
tribunal. 

The Transvaal Patent Act, No. 6 of 
1887, gave jurisdiction to the High Court 
of the late Republic to order the cancel- 
lation of a patent in an action to which 
the Attomey-Oeneral was not a party. 

Appeal from an order dated Oc- 
tober 30, 1902, of the Supreme Court of 
the Transvaal, dismissing a petition of the 
appellants in an action of Hay v. African 
Gold Recovery Co. 

The petition was to re-open a judgment 
of November 4, 1896, of the High Court, 
now extinguished, of the South African 
Bepublic. 

The Supreme Court held that it had no 
jurisdiction to re-hear a matter on which 
the High Court had adjudicated. 

* Coram, Lord Macnaghten, Lord Davey, Lord 
Robertson, and Lord Lindlej. 



The action involved the validity of 
certain patents — two of which had been 
granted in the United Kingdom, and two 
in the South African Republic. 

On November 4, 1896, in the above- 
mentioned action, the High Court ordered 
that the Transvaal patents be cancelled. 

Asquithy K.Ct and J. W. Gordon, for 
the appellants. — ^The Supreme Court has, 
under section 16 of the Proclamation, 
cognisance in all matters arising or which 
shall have arisen in the Transvaal before 
annexation. These words are wide enough 
to confer jurisdiction to remedy any 
miscarriage of justice in the late High 
Court. The action was an action still 
depending in the late High Court. More- 
over, the decision of the High Court was 
clearly wrong, and went beyond the relief 
asked by the plaintiff, which was not can- 
cellation, but a declaration of the in- 
validity of the patents as between the 
parties. The appellants ought to have 
been allowed to amend the specification 
and establish the validity of the patent as 
against other parties than the plaintiffs. 
The High Court had no jurisdiction under 
the Transvaal Patent Act, No. 6 of 1887, 
to cancel a patent in an action in which 
the) Attorney-General of the Republic was 
not a party. 

Neville, K.C., Haldane, K.C., and 
B. C. MciUoy, for the respondents, were 
not heard. 



June 22. — Lord Lindley delivered the 
judgment of their Lordships : 

The Supreme Court of the Transvaal 
has decided that it has no jurisdiction to 
entertain an appeal from the decision of 
the High Court.of the Transvaal Republic 
pronounced in November, 1896. The 
appellants maintain that the Supreme 
Court has such jurisdiction, and ought to 
exercise it, and decide their appeal on the 
merits. This is the question which their 
Lordships have to determine. 

It is common ground that by the law 
of the Transvaal before the war the 
decision of the High Court of the Republic 
was final. There was no appeal from its 
decision to. any higher Court in South 
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Africa nor to her Majesty in Oouncil. 
The appellants, therefore, have to shew 
some statute or ordinance passed since 
the annexation of the Transvaal and con- 
ferring a right of appeal from the decision 
of such Oourt to some Court of the new 
colony. The only authoritative document 
which bears upon the question is the 
Proclamation (Transvaal) No. 14 of 1902, 
under which the existing Supreme Oourt 
is constituted. The important section is 
section 16, which says, " The said Court 
shall have cognizance of all pleas and 
jurisdiction in all civil causes and pro- 
ceedings arising or which shall have arisen 
within the said Colony, or which shaU 
have arisen in the Transvaal prior to the 
annexation thereof.'' 

There is another section ^section 43) 
relating to pending proceedings, but it 
has no application to this case. It appears 
to their Lordships, as it did to the 
Supreme Court of the Transvaal, that the 
language of section 16 creates no right of 
appeal ; it gives no right of appeal where 
none existed before; consequently, the 
appellants' contention cannot be sus- 
tained. It is unnecessary to consider 
whether the Boman-Dutch law on resti- 
tiUio in irUegrum makes any exception, as 
it has no application to the fiacts of this 
case if they are gone into. 

The judgment of the High Court from 
which the appellants desired to appeal 
was a judgment vacating a certain patent. 
Their Lordships expressed no opinion on 
the view taken by the High Court of the 
validity of the patent ; but in the course 
of the argument their Lordships stated 
that they could not accept the view 
pressed upon them by counsel for the 
appellants that, even if the High Court 
had power to declare the patent invalid, 
it had no power to go on and order it to 
be cancelled in an action not brought by 
the Attorney-General, and to which he 
was not a party. The Transvaal Patent 
^ct, No. 6 of 1887 (sections 29-31), ex- 
pressly authorised judgments which are 
really judgments in rem in proceedings 
specially brought for the invalidation of 
letters patent. 

As this point was fully argued by the 
appellants, their Lordships think it may 



be useful to repeat what they said, and 
remove all doubt upon the subject. 

Their Lordships will therefore humbly 
advise his Majesty to dismiss this appeal, 
and the appellants must pay the costs. 



Solicitora — Davidson 8c Morrias, for appellants ; 
Burcheils, for respondent. 

IJUported hy J. Eyre Thompson, Esq., 
BarrUter-at'Law. 



1904. ") Canadian-Paoipio Railway v. 
July 7. j Blaih.* 

Canada^Supreme Court — PMion for 
Special Leave to Appeal, 

Where a litigant elects to appeal to the 
Supreme Court, and not direct to hie 
Majesty in Council, as he may do, special 
lecbve to appeal vyill not he gramted save in 
exceptional circumatanoes. 

Clergue v. Murray (72 L. J. P.C. 99 ; 
[1903] A.C. 521) followed. 

Petition for special leave to appeal from 
a decision of the Supreme Court of Canada 
dated November 30, 1903. 

The respondent had, it was alleged, sued 
the appellants for damages in respect of 
assaults committed by a fellow-passenger, 
and obtained judgment and a verdict 
for 3,500 dollars. The Court of Appeal 
for Ontario dismissed the appellants' 
appeal; but the Supreme Court, being 
of opinion that the damages were exces- 
sive, ordered a new trial, unless the respon- 
dent was willing to accept 1,000 dollars 



Blc^e, K,C. (of the Colonial Bar), for 
the petitioners. — ^A question of great 



* Coram, Lord Davey, Lord Robertson, and 
Sir Arthnr Wilson. 
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public importance is raised, which it is 
desirable should be finally settled and a 
common principle laid down for the whole 
empire. Paurider v. North-Eastern Bail- 
way [i89i] ^ was favourable to the railway 
company, but was adversely commented 
upon by Lord Selbome in Cchh v. Oreai 
Western RaUway [i894],* though in that 
appeal also the respondents were successful. 
Thus the extent of a railway company's 
liability is still uncertain. 

Haildane^ K,C.y for the respondent, was 
not heard. 

Lord Davey delivered the judgment of 
their Lordships : 

The question which is put forward by 
the petitioners as the important question 
of law, for the dedsion of which they ask 
this Board to advise the Crown to exercise 
its prerogative of giving leave to appeal 
from the Supreme C^urt of Canada, is thus 
stated in the petition : '< The Petitioners 
submit that their obligations to their 
passengers, whether arising out of con- 
tract, or otherwise, do not include the 
duty of protecting them against assaults 
by their fellow-passengers, or render them 
answerable in damages for fiEulure to afford 
such protection." Their Lordships are 
not disposed to advise his Majesty to give 
leave to appeal from the Supreme Court 
for the purpose of discussing that question. 
They repeat what was said by this Board 
in the case of Clergue v. Murray ; Clergue, 
ex parte [l903],' where, as in the present 
case, the petitioner elected to appeal to 
the Supreme Court, and not to his Majesty 
in Council direct, as he might have done. 
After quoting the case of Prince v. Gagnon 
[1882] ^ and Cafisumera* Cordage Co, v. 
VonnoUy [l90l],* their Lordships say this : 
''It would be nothing less than a mis- 
carriage of justice if their Lordships were 
to impose on the Respondents (the Defen- 
dants in the action) a fourth hearing of 
the case, with all the expenses attendant 
upon an Appeal to His Majesty in Council, 

(1) 61 L. J. Q.B. 136 ; [1892] 1 Q.B. 386. 

(2) 63 L. J. Q.B. 629; [1894] A.C. 419. 

(3) 72 L. J. P.O. 99 ; [1903] A.C. 521. 

(4) 8 App. Gas. 103. 

(5) Unreported. 



after there have been three decisions in 
the Canadian Courts, the final decision 
being that of the Supreme Court of the 
Dominion, which is entitled to every 
confidence on the part of the Canadian 
people," 

Their L(»dships will humbly advise his 
Majesty that the petition ought to be 
dismissed. The petitioners wlU pay the 
respondent's costs of opposing the petition. 



Solicitors — Blake ic Redden, for appellants; 
Fox k Preeoe, for respondent. 

[Reported by J. Eyre Thompson^ E$q^ 
BturrUter'Ot' Lane. 



1904. ')Caloabt and Edmonton Rail- 

Aug. 5. ) WAYCo. AND ANOTHER V.ReOEM.* 

Canada — Railway — Dominion Lands — 
Grant by Way of Subsidy — Reservation of 
Mines and Minerals — Rtnkoay Lamd Sub- 
sidies Act, 1890 (54 Vict. c. 4),«. 2— Order 
in Council^ June 27, 1890. 

Dominion lands granted to a railway 
company by way of subsidy under the 
RaUway Land Subsidies Act^ 1890, ore not 
sul>ject to the reservation of mines and 
minerals, except gold and silver ; and such 
lands are not governed by the Dominion 
Lands Act, 1886, or the Regulations of 
1889 made thereu7ider, as that Act and the 
regulations apply only to sales of Dominion 
lands for setUement and occupation. 

Appeal by special leave from a decision 
of the Supreme Court of Canada (reported 
33 Canada S.C.R. 673), which affirmed the 
judgment of the Court of Exchequer of 
the Dominion. The fiicts and statutory 
enactments are stated in the judgment of 
the Board. 

* QMram, Lord Macnaghten, Lord Davey, 
I^rd Robertson, Lord Lindley, and Sir Arthur 
Wilson. 
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ffOhnuA, K.C.^ and D. W, Saunders 
(both of the Cobnial Bar), and RowlaU, 
for the appellants. 

Blake^ K.C., and Netooombe, K.C. (both 
of the Colonial Bar), and Frank Bttaidl^ 
for the respondent. 



LoBD LiNDLEY delivered the jndgment 
of their Lordshipe : 

The Calgary and Edmonton Railway 
Co. was incorporated in April, 1890, by a 
Dominion Act for the purpose of making 
and working a railway fix>m Calgaiy to 
Edmonton, with an extension southerly 
to the boundary between Canada and the 
United States and northerly to the Peace 
River. Shortly after its incorporation 
the company applied to the Minister of 
the Interior for a grant of Dominion lands 
in aid of the construction of the line, and 
by an Order in Council dated May 5, 
1890, the Qovemor-General sanctioned a 
recommendation by the Minister that, 
subject to the approval of Parliament, a 
grant of Dominion lands should be made 
to the company at the usual rate of 
6,400 acres per mile of the line from 
Calgary to Edmonton and from Calgary 
southerly to the international boundary, 
but subject to certain conditions which it 
is unnecessary to refer to. 

By a Dominion Act passed on May 16, 
1890, the Qovernor in Council was autho- 
rised to grant subsidies in land to several 
companies, including the Calgary and 
Edmonton RaOway Co. as above stated ; 
and by section 2 of that Act the grants 
were to be made upon the conditions fixed 
by the Orders in Council made in respect 
of them, and except as to such conditions 
the grant was to be a free grant, subject 
to the payment of some expenses to which 
it is unnecessary to refer. 

On May 22, 1890, the above Order in 
Council of May 5 was varied in some 
respects which are immaterial, and on 
June 27, 1890, another Order in Council 
was made cancelling the previous Orders 
and expressing the conditions on which 
the lands authorised to be granted to the 
company should be granted. Nothing is 
said about mines or minerals. 

On December 26, 1890, an agreement 
was entered into between the Crown and 



the company for the construction of the 
railway. This agreement referred to and 
incorporated the terms and conditions of 
the above-mentioned Order in Council 
of June 27, 1890, and by the eighth 
clause it was agreed that on the com- 
pletion of the line ^'the railway and 
works appertaining thereto, together with 
all the franchises, rights, privileges, pro- 
perty personal and real of every character," 
shocdd be the property of the company. 

There were further agreements by 
which the Government undertook to assist 
the company with money for the construc- 
tion of the line, but nothing turns on 
these agreements. 

The company have completed the line, 
and are entitled to grants of 6,400 acres 
per mile. Several grants have been 
made from time to time, and in these 
grants the mines and minerals have been 
reserved to the Crown. The Government 
are quite ready to execute further grants 
provided they contain a reservation to the 
Crown of all mines and minerals as is 
usual in Crown grants. The company, 
however, contend that, having regard to 
the spedal Act and the Order in Council 
of June 27, 1890, applicable to them, they 
are entitled to grants without any reserva • 
tion of mines and minerals except gold 
and silver, as to which their Lordshipe 
understand no objection is made. 

In consequence of this refusal, the com- 
pany presented a petition of right, which 
came on before Mr. Justice Burbidge, who 
decided it against the company. On appeal 
the Supreme Court was evenly divided, 
and the decision appealed from was there- 
fore affirmed. The present appeal ia by 
the company from these decisions. 

Grants of Dominion lands are governed 
by the Dominion Lands Act of 1886 and 
by Regulations of 1889. An earlier Order 
in Council of October 31, 1887, was never 
duly promulgated, and it was conceded 
before their Ijordships that this Order 
^hould be disregarded. 

In considering the Dominion Lands 
Act and the Regulations of 1889, the &ct 
that the lands to be granted to the railway 
are to be granted as a subsidy — ^that is, 
by way of bounty and not by way of sale 
— ^is all-important. The enactments and 
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regulations relating to Crown lands re- 
served for sale, or homesteads, have no 
application to the lands reserved for the 
totally different purpose of granting lands 
by way of subsidies for public works. 

The Dominion Lands Act of 1886 con- 
tains provisions relating to sales and 
homesteads (sections 29, 32) ; section 905 
enables the Governor in Council to reserve 
from general sale and settlement Dominion 
lands to aid in the construction of rail- 
ways, and to provide for the disposal of 
such lands (notwithstanding anything 
contained in the Act) in such manner, at 
such time, and on such terms as he may 
deem expedient. 

The only provisions as to mines and 
minerals which are important are sec- 
tions 47 and 48. Section 47 is to the 
effect that lands containing coal or other 
minerals shall not be subject to the pro- 
visions of the Act respecting sale or 
homestead entry, but shall be disposed of 
in such manner and on such terms and 
conditions as are from time to time fixed 
by the Governor in Council, by regulations 
made in that behalf. Section 48 enacts 
that no grant from the Crown shall con- 
vey gold or silver mines unless they are 
expressly conveyed in such grant. 

Turning now to the Eegulatiotis of 
September 17, 1889, counsel for the 
Crown rely on the fact that the Regula- 
tions are for the sale, settlement, use, and 
occupation of Dominion lands, and they 
rely more particularly on regulation 8, 
which says that all patents from the 
Crown for lands in Manitoba and the 
North- West Territories shall reserve to 
the Crpwn all mines and minerals, with 
power to work them. But, general as 
these words are, the Regulations them- 
selves relate only to sales of Dominion 
lands and to the settlement, use, and 
occupation of such lands. The lands in 
question are Dominion lands until parted 
with, but they cease to be so when granted 
to the company ; and none of the regu- 
lations relating to settlement, use, and* 
occupation of Dominion lands have any 
bearing on the present controversy. If 
the grant to be xnade to the company was 
a sale, which it clearly is not, another 
question would arise — namely, whether 



the grant to the company would be regu- 
lated by the general Act and Regulations, 
or, as the company contend, by the special 
Act 53 Yict. c. 4, and Order in Council 
of June 27, 1890, already referred to. 

This was the question mainly argued in 
Canada, and on which the members of the 
Supreme Court were equally divided. 

XJpon this question their Lordships 
concur with the Chief Justice and Mr. 
Justice Girouard in thinking that the 
special Act and Order in Council of 
June 27, 1890, are the governing docu- 
ments. But it appears to their Lordships 
that, quite apart from the special Act and 
the Order of June 27, 1890, the Regula- 
tions of 1889 are themselves not so framed 
as to apply to such grants as have to be 
considered on the present occasion. 

Their Lordships therefore will humbly 
advise his Majesty to allow the appeal and 
to reverse the judgments of the Canadian 
Courts, with costs to be paid by the 
respondent ; and further to declare that 
all future patents to be issued for land to 
be granted to the company under the pro- 
visions of the Act 53 Yict. c. 4 and the 
Order in Council of June 27, 1890, are to 
be free from any reservation of mines or 
minerals except gold and silver ; and, so 
far as relates to the claim for the rectifica- 
tion of the patents already granted re- 
serving the mines and minerals, the 
petition of right be remitted to the Ex- 
chequer Court of Canada. 

The respondent must pay the costs of 
this appeal. 

Solicitors — Freshflelds, for appellants ; Charles 
Bussell & Co., for respondent. 

[Reported by J. Eyre Thompson, Esq,, 
Barrister -at' Law, 
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Sierra Leone— Contract wUh Govem- 
$nent — Over - payment — Fraud — Convie- 
iion — Civil Proceedings not baaed on 
Fraud — Interest on Money Overpaid — 
Costs of Crown — Croum Suits Act^ 1855 
(18 i: 19 Vict. c. 90). 

Money obtained by fraud can be re- 
covered with interest, whether the proceed- 
ings be taken in a Court of equity or in 
a Court of law. But the fraud must be 
proved in the proceedings by which the 
money is reeoveredy otherwise no interest 
will be allowed; and it is not sufficient 
that the fraud has been proved in other 
proceedings in a criminal Court, 

The Crown Suits Act, 1855, deals only 
with proceedings in the United Kingdom, 
and has not been imported into the Colony 
of Sierra Leone by the ordinance of 
November 10, 1881. 

The Judicial Committee will henceforth 
adhere to ^practice of the Bouse of Lords, 
under which the Crown neither pays nor 
receives costs, unless the case is governed 
by some local statute or there are ex- 
ceptional circumstances to justify a de- 
parture from the ordinary rule. 

Appeal from an order of the Supreme 
Coart of Sierra Leone dated July 3, 
1902, whereby in a claim by the Crown 
against the appellant the sum of 
428/. I3s. 3d, was awarded as damages by 
way of interest on moneys of the Crown 
wrongfully detained by the appellant. 

The &ct8 sufficiently appear in the 
judgment. 

Muir Mackenzie, for the appellant. — 
No interest can be allowed on a common- 
law claim such as this for money had 
and received. The question was finally 
decided in London, Chatham, cmd 
Dover Railway v. Souih-Eastem Railway 
[1893] 1 in the House of Lords, when 
it was held that where there is no debt 
or sum certain payable under a written 
instrument at a given date no interest 

* Coram, Lord Macnaghten, Lord Davey, 
Lord Robertson, and Lord Lindlcy. 
(1) 63 L. J. Ch. 93 ; [1893] A. C. 420. 
Vol 73.— P.O. 



can be allowed. The same rule was laid 
down in De Havilland v. Bowerbank 
[1807] * and De Bemales v. /Wfcr [isio]' : 
and in equity Rishiton v. Qrisseit\\%ioY 
and Bell v. Free [1818].* In Webster v. 
British Empire MtUual Life Assurance 
Co, [i88o] ^ interest on policy-moneys was 
not allowed until an order for payment of 
the principal sum was made. 

It was not found that the money was 
obtained by fraud or misrepresentation, 
as the conviction is not evidence in civil 
proceedings for the same claim — Smith v, 
Rummens [i807] ^ and HathauHny v. 
Barrow [l807].* 

H, Sutton, for the respondent. — This was 
a Crown debt on which interest is recover- 
able — Rex V. Wrangham [l83l].® In Rex 
V. Adams [l848] ^^ and Rex v. Ward [l83i] 
(reported in a note to Rex v. Adams ^^) a 
banker, in allowing interest to a customer 
who had blended Crown funds with his 
own, was held liable to the Crown for the 
interest paid on Crown money. Fraud is 
not the only case in which interest is 
recoveiT&ble. In SvUon v. Souih-Eastem 
Railway [i865] ^^ Pollock, C.B., held 
that a carrier could recover interest on 
overcharges made by a railway company. 
So a deposit of purchase -money of an 
estate carries interest — De Bemales v.. 
Wood [I812] '* ; and a solicitor empowered' 
to invest money for his clients must pay 
interest — Burdick v, Garrick [i87o].*' 
. Muir Mackenzie, in reply. 

Lord Macnaghten delivered the judg- 
ment of their Lordships : 

Isaac Babington Johnson, a Govern- 
ment contractor in Sierra Leone, whtr 
was the defendant in the action, appeals 
against a judgment of the Acting-Chief 
Justice of the Colony ordering him ta 
pay to his Majesty 428/. Us, 3d, 

The money in guestion represents^ 

. (2) 1 Oampb. 60. 

(3) 2 Campb. 426. 

(4) L. R. 10 Eq. 393. 

(5) 1 Swanst. 90. 

• (6) 49 L. J. Ch. 769; 15 Ch. D. 169. 

(7) I Campb. 9. 
. (8) 1 Campb. 151. 
. (9) 9 L. J. (0.8.) Ex. 124 ; 1 Cr. & J. 408. 

(10) 2 Ex. 299. 

(11) 35 L. J. Ex. 38; L. R. 1 Ex. 32. 

(12) 3 Campb. 268. 

(13) 39 L. J. Ch. 369 ; L. R. 5 Ch. 23a. 
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interest on two sums which Johnson re^ 
oeived from the Army PaTmaster in excess 
of what was due, and which he retained in 
his own hands for over a year. 

Under his contract with the GoTem- 
ment Johnson was required to remove a 
quantity of granite stones from the Signal 
Hill to the naval coal shed in Water 
Street, Freetown, For this service he 
was to be paid so much a ton. Between 
November 29, 1900, and January 9, 1901, 
he removed 298 tons and a fraction. His 
charge at the agreed rate ought to have 
been 448Z. la. 7d, He presented a voucher 
for 2,474/. 18«. 6d., and received that 
sum from the Army Paymaster, thus 
obtaining 2,026/. 16«. lid, beyond his 
due. Between December 31, 1900, and 
January 24, 1901, he removed in addi- 
tion 138 tons and a fraction. His re- 
muneration for that work ought to have 
been 207/. Ss. 5d, His claim was for the 
removal of 4,140 tons. He presented a 
voucher for 6,210/., and actually received 
that siun from the Army Paymaster. 
The total amount overpaid was thus 
8,029/. Ss. 6d. 

On January 2, 1902, a writ was issued 
in the name of his Majesty against John- 
son claiming return of the money over- 
paid. The daim was put in two ways — • 
first, return of money obtained by fraud ; 
and secondly, in the alternative, return 
of money paid by mistake. 

The statement of claim in the action 
was delivered on February 5, 1902. It 
followed the lines on which the writ was 
framed. It dealt with the two cases of 
over-payment separately. In paragraphs 
6, 8, and 9 it charged fraud, while in 
paragraphs 7 and 10 it presented the case 
as one of over-payment by mistake with- 
out alleging fraud. Then in paragraph 1 1 
it was alleged that on February 5, 1902 — 
that is, the day on which the statement 
of claim purported to be delivered — ^the 
defendant was convicted of having ob- 
tained by means of feiLse pretences from 
the Army Paymaster two several sums 
equal in the aggregate to the two sums 
actually overpaid. In paragraph 12 it 
was alleged that the plaintiff had '* in- 
curred great expense in prosecuting and 
obtaining the conviction of the said de- 
fendant for his said frauds," and had 



** suffered damage by the unlawful obtain- 
ing and detention of the said sums." 
The statement of claim concluded by 
claiming under paragraphs 6 and 7 and 
paragraphs 9 and 10 return of the 
two sums, which amounted together to 
8,029/. Sa. M. Under paragraph 11 it 
claimed 1,200/. as damages. 

By his statement of defence, which 
was delivered on February 14, 1902, John- 
son admitted over-payment of two sums 
amounting to the sum of 8,029/. Ba, 6d, 
and tendered repayment. He denied 
fraud, and accepting apparently the sug- 
gestion of the Crown indicated in para- 
graphs 7 and 10 of the statement of 
claim, he said the over-payments were 
due to mistakes which he attributed to 
certain officials or servants of the Grown. 
The said sum of 8,029/. Sa. 6d. was forth- 
with paid into Court. 

On February 18, 1902, Johnson was 
sentenced to nine months' imprisonment. 
By his reply, delivered on February 19, 
1902, the plaintiff said that he accepted 
the sum of 8,029/. Sa. 6d. paid into Court 
by the defendant " in satisfaction of the 
Plaintiff's claim under paragraphs 7 and 10 
of his said Statement of Claim " — the two 
paragraphs which treated the over-pay- 
ments as due to mistake and not to fraud. 
At the same time he denied that the sum 
was sufficient to satisfy his claim arising 
under paragraphs 11 and 12 of his state- 
ment of claim. 

The case went to trial. The Crown* 
adduced no evidence except the statement 
of defence and Johnson's answers to 
interrogatories, which came to nothing 
more than an admission of his conviction 
and the sentence thereon. 

At the trial the claim put forward on 
behalf of the Crown to recoyer the ex- 
penses of the prosecution and conviction 
was rejected or abandoned. As regards 
the claim for interest, it does not appear 
that the learned counsel for the Crown 
attempted to rest it on fraud. The 
learned counsel for the defendant pointed 
out that fraud had not been proved in the 
action. But the learned Judge held that 
it was unnecessary to go into that point, 
as the defendant admitted '' receiving the 
money by mistake or as over-payment.'* 
Consequently he thought the law would 
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^ imply a promise from Defendant to pay 
back to the Plaintiff the money paid in 
excess." He thought the allegation of 
special damage in the statement of claim 
sufficient, and gave '' Judgment for the 
Plaintiff for 428^. 13«. M, damages Jby 
way of interest without costs." 

Having regard to .the law as settled by 
the judgment of the House of Lords in 
the case of London^ ChcUham, and Dover 
Railway v. South-Eastern Raihoay,^ it is 
impossible to support the decision of the 
Acting-Chief Justice on the ground upon 
which it was rested Mr. Sutton, who 
argued on behalf of the Crown, admitted 
that the case was presented to this Board 
in a very unsatisfactory manner. He 
pointed out, however, that the over- 
payments were so gross, and indeed so 
monstrous in amount, that it was impos- 
sible to believe in the absence of fraud. It 
would not be easy to resist that conclusion 
if their Lordships had to draw inferences of 
&ct from the materials placed before them. 
But the difficulty is that the Crown seems 
intentionally and deliberately to have put 
aside all question of fraud. In the reply 
on behalf of the Crown the money paid 
into Court was accepted in terms as 
money paid by mistake, and no attempt 
was made to give any evidence of the 
fraudulent pretences which had been 
proved to the satisfaction of the criminal 
Court. Possibly, as was suggested, no 
evidence of fraud was given in the civil 
action because everybody concerned must 
have known all the facts of the case. This 
Board, however, has nothing before it 
but the evidence presented in the 
record. Having regard to the dates 
of the conviction, the payment into 
Court, and the sentence, in connection 
with the reply delivered on behalf of the 
Crown, and considering that the punish- 
ment awarded does not seem to have 
erred on the score of severity, it is at 
least conceivable that there may have 
been some understanding or some ex- 
pectation or hope held out that the 
question of fraud would not be further 
pressed. However that may be, the 
miscarriage, if miscarriage there be, is 
due entirely to the action of the Crown 
and the way in which the Crown has 
conducted the case. If the Crown in- 



tended to rely on fraud as giving a right 
to interest, the case ought to have been 
stated plainly and proved clearly. 

In order to guaid against any possible 
misapprehension of their Lordships views, 
they desire to say that, in their opinion, 
there is no doubt whatever that money 
obtained by fraud and retained by fraud 
can be recovered with interest, whether 
the proceedings be taken in a Court of 
equity or in a Court of law, or in a Court 
which has jurisdiction both equitable and 
legal, as the Supreme Court of Sierra 
Leone possesses under the Ordinance of 
November 10, 1881. 

In order to support the decree it was 
suggested that Johnson, who was a trader, 
must have made a profit by the use of the 
money, which was in his handa for a year. 
That is very probable, but there is no 
proof of it. 

It was also suggested that Johnson as a 
*^ casual accountant " to the Crown was 
bound to account for the money with 
interest. But no authority was given in 
support of this proposition, and it appears 
that the reooids of the old Court of 
Exchequer, which might have thrown 
some light upon this point, are not readily 
accessible. 

In the result, therefore, their Lordships 
are of opinion that the order appealed 
from ought to be reversed, and they will 
humbly advise his Majesty accordingly. 

Their Lordships having reserved the 
question of costs for further consideration, 
the following addendum to their Lord- 
ships' judgment was delivered by Lobd 
Maonaghten on July 19, 1904 : 

As regards costs, their Lordships have 
heard a separate argument, and they 
desire to say that they are much obliged 
to the learned counsel on both sides for 
the industry and care which they have 
bestowed upon the question. 

It will be enough to state the conclu« 
sions at which their Lordships have 
arrived. 

It cannot be disputed that over and 
over again before this tribunal the Crown 
has been treated in the matter of costs 
just like a private litigant. 

It appears, however, that no case can 
be found in which the point was argued. 

us 
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. All the cases seem to fiUl under one or 
other of the following three heads : 

1. Oases where the Crown has been 
treated as an ordinary litigant, under the 
authority of local statutes as is generally 
the case in the self-governing colonies. 

2. Cases where the question arose 
under a petition of right or some pro- 
ceeding analogous to a petition of right. 

3. Exceptional cases where justice 
seemed to require that the Crown should 
pay costs or where the Crown was not 
unwilling to be treated as an ordinary 
litigant. 

The present case cannot be brought 
under any of these heads. There is no 
Ordinance in Sierra Leone authorising 
the Court to treat the Crown as an 
ordinary litigant, and the appellant has 
succeeded in spite of demerits. 

Mr. Muir Mackenzie relied on sec- 
tion 19 of the Ordinance of November 10, 
1881, which declares that statutes of 
general application which were in force 
in England on January 1, 1880, should be 
in force in Sierra Leone from the date of 
the Ordinance coming into effect. He 
contended that that section imported into 
the colony the Crown Suits Act, 1855. 
Their Lordships, however, are of opinion 
that that Act is not a statute of general 
application within the meaning of sec- 
tion 19 of the Ordinance in qucRtion. It 
only deals with proceedings in the United 
Kingdom. 

In the result, therefore, their Lordships 
are of opinion that, in dealing with costs 
in cases between the Crown and a subject, 
this Board ought to adhere to the prac- 
tice of the House of Lords, and that in 
future the rule should be that the Crown 
neither pays nor receives costs unless the 
case is governed by some local statute, or 
there are exceptional circumstances justi- 
fying a departure from the ordinary rule. 

In the present case their Lordships 
think that the order appealed from should 
be reversed without costs, and that there 
should be no costs of the appeal. 

Solicitors — Hedfem & Hunt, for appellant ; 
Solicitor of the Treasury, for respondent. 

IJieported hy J. Eyre Thomptan^ Etg.f 
BarrUter-at-Law, 



[IN THE HOUSE OP LORDSJ 
1904. ") MONTGOMERIE & Co. V, 

Feb. 19. ) Wallace- James (iVb. 2).*' 

Practice — Appeal from Several Inter- 
lociUora — Allowance of Appeal — Inter- 
loeutora not Argued — Form of Order. 

Where an appeal was brought from several 
interlocutors of the Court of Session in 
Scotland^ hut the appeal from one inter- 
locutor only was argued, the defendants v^ere 
held not to he entitled to an order for the 
reversal generally of the interlocutors ap- 
pealed from, hui only of that on which th^ 
House had heard arguments. 

Petition to vary the terms of a draft 
judgment.^ 

An appeal from an interlocutor of the 
First Division of the Court of Session 
dated March 8, which affirmed the inter- 
locutor of the Lord Ordinary (Lord 
Kincaimey) dated June 7, 1901, was 
affirmed by the House on December 18^ 
1903.1 

The appeal was presented against the 
whole of the Lord Ordinary's interlocutor, 
which found — first, that a piece of ground 
alleged to belong to the Koyal burgh of 
Haddington had from time immemorial 
been in the use and possession of the 
magistrates of Haddington, and fell to be 
dealt with as part of the common good of 
the borough ; secondly, that the ground 
had been appropriated from time imme- 
morial for the use and enjoyment of the 
burgesses and inhabitants. The appel- 
lants also appealed against other inter- 
locutors dated November 23, 1898; 
July 18, 1899; and November 17, 1899. 
But at the hearing at the Bar of tiie 
House one question only was argued — 
namely, that of dedication to the bur- 
gesses and inhabitants. 

After the judgment of the House had 
been given, but before the order was 
passed, application was made on behalf of 
the respondent to limit the order to the 
one point on which their Lordships had 
heard argument. 

The Lord Chancellor (Earl of 
Halsbury).— The question of title to the 

* Coram, The Lord Chancellor (Earl of Hals- 
bary), Lord Macnagbten, Lord James of Here- 
ford, Lord Robertson, and Lord Lindley. 

(1) 73 L. J. P.O. 26 ; [1904] A.C. 73. 
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land was raised ; but, when the learned 
counsel came to argue the case, he said he 
would not trouble the House with any- 
thing about title. That being so, he 
allowed that part of the interlocutor to 
stand. 

The Appeal Committee accordingly ac- 
ceded to the application, and the followiug 
order was passed : 

" Ordered and adjudged that the said 
interlocutor of the Lords of Session in 
Scotland of the 17th day of November, 
1899, in so far as it finds the appellants 
liable in the expenses of the reclaiming 
note, and also the said interlocutor of the 
Lord Ordinary there, of the 7th day of 
June, 1901, in so for as it finds that the 
piece of ground referred to in the action 
' has been appropriated from time imme- 
morial for the use and enjoyment of the 
burgesses and inhabitants,' and also the 
said interlocutor, of the Lords of Session 
there, of the eighth day of March, 1902, 
so £eu: as it adheres to the said finding of 
the said Lord Ordinary and also in so £u: 
as it finds the respondent entitled to ex- 
penses, be, and the same are hereby 
reversed : and it is further ordered, and 
adjudged, that the note of suspension and 
interdict presented by the respondent 
(oomplainer below), be, and the Fame is 
hereby, refused : And it is further ordered, 
that the respondent do pay, or cause. to 
be paid, to the said appellants the costs 
of the action in the Court of Session : 
And it is further ordered, that the respon- 
dent do pay, or cause to be paid, to the 
said appellants the costs incurred in 
respect of the said appeal to this House. 



Agenta— John Kennedy, W.S., agent for T. S. 
Paterson, W.S., Edinburgh, for appellants; 
A. & W. Beveridge, agents for Patrick & 
James, S.S.C., Edinburgh, for respondent. 

[Reported hy J. Eyre Tliompson, JCsq., 
BarrUter-at-LaTV, 



Aug. 5. J FOR New Ze^laj^d * 

yew Zealand — Mines — Proclamation 
Allowing Discharge of Debris into River — 
Lands I'njuriously Affected — Compensa- 
tion — Procedure — Mining Act^ 1898 
{No. 38), M. 232-5— Ptt^toj Works Act, 
1894 {No. 42), ss. 44 and 49-54. 

Where, under sections 108 and 109 of 
the Mining Act, 1898, a proclamation is 
issued permitting the discharge into a river 
of debris and waste water from mines, 
every claim for compensationfor injuriously 
affecting any land in respect of such pro- 
ckmuUion mu8t,if notsettUd by agreement, 
be determined by a Judge or magistrate as 
directed by section 233 of the Mining Act, 
and cannot be treated as undisputed under 
section 44 of the Public Works Act, 1894, 
even if no notice be served tliat the daim is 
disputed. 

Appeal from a decision of the Court of 
Appeal for New Zealand. The question 
turned upon the construction of certain 
sections in the Public Works Act, 1894, 
and the Mining Act, 1898, the effect of 
which sufiicientJy appears in the judg- 
ment. 

Asquith, K.C., and C. P. Skerrett (of 
the Colonial Bar), for the appellant. 

Haldane, K.C., F, II. V. Bell (of the 
Colonial Bar), and G. R. Northcote, for the 
respondent. 

Lord Lindley delivered the judgment 
of their Lordships : 

The question raised by this appeal 
turns on the construction of some sections 
of the New Zealand Mining Act, 1898, 
which incorporates part 3 of the New 
Zealand Public Works Act, 1894, and the 
Second and Third Schedules thereto. 

The appellant, Mr. Heslop, claimed 
compensation under the Mining Act for 
lands injuriously affected, and having, as 
he says, had no notice that his claim was 
not admitted, he treated it as undisputed, 
and obtained judgment for the sum claimed 
— namely, 392Z. — under the provisions of 
the Public Works Act. The Government 
contend that notice was given him that 

* Coram ^ Lord Macna^hten, Lord Davey, 
Ix>rd iiobertson, Lord Tiindley, and Sir Arthur 
Wilson. 
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his claim was not admitted and that it 
ought to have heen adjudicated upon as 
provided by the Mining Act, and that the 
judgment obtained ought to be set aside. 
Chief Justice Stout has decided in favour 
of Mr. Heslop, but the Ck)urt of Appeal 
have taken a different view. Hence the 
appeal 

One difficulty in the case arises ifrom 
the &ct that the Public Works Act is 
adapted to a procedure somewhat dif- 
ferent from that prescribed by the 
Mining Act. Only one claim is con- 
templated by the Public Works Act, 
whilbt the Mining Act requires one, and 
by incorporating the Public Works Act 
suggests another ; and the practice is to 
send in two. When two are sent in, the 
question arises whether the first or tbe 
second is the one to which the Public 
Works Act applies. Both Courts in the 
colony agree that two claims are neces- 
sary under the Mining Act, and although 
their Lordships are much impressed with 
the argument addressed to them to the 
effect that under the Mining Act only 
one claim — namely, the first — is really 
necessaiy, they are not prepared to say 
that the view taken in the colony on this 
point is erroneous. If one claim — namely, 
the first — is the only one which is to be 
regarded, tben the course taken by Mr. 
iBLeslop was clearly wrong, for he had 
notice that his first claim was disputed. 
Their Lordsbips, however, will assume 
that two are not improper, and that, if 
two are necessary, the second is to be the 
one to be regarded. 

The Mining Act, 1898 (sections 108 
and 109), in effect enacts that before any 
proclamation is made declaring that a 
river is one into which mining debris and 
waste water from mines may be turned, 
W application for such proclamation 
must be made to the €k>vemor, and be 
publicly notified. The notice requires all 
persons who object to the proclamation 
being made to send in full particulars of 
such objection, ''and also a claim in the 
prescribed form setting forth full par- 
ticulars of all compensation that will be 
claimed by him in tbe event of such pro- 
clamation being made," and no one who 
omits to send in a claim as thus required 
will be entitled to compensation. 



On August 13, 1900, a notice was puh* 
lished that application had been made for 
a proclamation that mining (Ubria and 
waste water from mines might be dis- 
charged into the river known as the 
Inangahua River, and stating that objec- 
tions wei*e to be sent in within ninety 
days. 

On November 6, 1900, Mr. Heelopsenb 
in his claim and full particulars, and 
stated that in the event of such pro- 
clamation being made he should claim 
392Z. in respect of some building allot- 
ments which he specified. This will 
hereafter be referred to as his first 
claim. 

On November 13, 1900, he was in- 
formed that his claim was declined. 

On August 1, 1901, the proclamation 
was issued. On the 21 at of the same 
month Mr. Heslop wrote to the Under- 
Secretary of the Mines Department de- 
clining an offer of 702. which had been 
made to him, and asking that his claim 
might be reconsidered. On September 10 
he received an answer that more would 
not be given him. He wrote another 
letter on the 19th, and on October 4 he 
. was referred to the answer of Septem- 
ber 10. 

Nothing more was done until June 2, 
1902, when Mr. Heslop sent in another 
claim (his second) for the same sum as 
before — namely, 3922. — ^in respect of land 
and buildings. The land here mentioned 
omitted some of the allotments specified 
in the first claim, and the mention of 
buildings was new. This claim was made 
long after the expiration of the ninety 
days mentioned in the notice of August 13, 
1900. 

On July 7, 1902, the Under-Secretary 
sent to the solicitors of Mr. Heslop and 
a number of other claimants a letter 
acknowledging the receipt of the claims 
they had sent in, and which had been 
personally handed to the Minister on 
July 4. 

No further notice was taken of these 
claims ; but the solicitors of the Minister 
having been informed that it was in- 
tended to treat them as undisputed, and 
to file them and enter up judgment upon 
them, wrote to Mr. Heslop's solicitors on 
October 13, 1902, remonstrating, and 
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pointed out that they had all been declined 
shortly after their receipt. The claims 
were neverthelees filed as undispnted, and 
judgments were entered up for the full 
amounts claimed. The question is whether 
this was right. 

The Mining Act deals specially with 
claims arising from the authorised pollu- 
tion of rivers, and section 112 provides 
for compensation for such cases, and the 
daim which is referred to in that section 
is evidently the claim referred to in sec- 
tion 109, and required to be sent in before 
the proclamation is made. Section 113 
pats a limit on the total amount payable 
in respect of such claim. Section 114 
contains another special provision, and 
section 115 says in effect that, subject to 
the foregoing provisions, all claims for 
compensation against the Crown arising 
from the proclamation shall be '' assessed 
and disposed of " as provided by part 7. 
Part 7 is headed '^Compensation,'' and 
begins with section 232. Sections 232 
and 233 are as follows : 

Section 232 : '< (1) Subject to the pro- 
visions hereinbefore contained, all claims 
against Her Majesty for compensation in 
respect of any matter for which such com- 
pensation is expressly provided by this 
Act, whether for the value of improve- 
ments, the taking of land, the injury to 
land, or to riparian rights or otherwise, 
shall be made in the manner provided in 
Part III. of 'The Public Works Act, 
1894,' and the Second and Third Sche- 
dules thereto, as modified by this Act; 
which said Part III. and the said Sche- 
dules shall be deemed to be incorporated 
with this Act, but for the purposes of 
such incorporation shall be read and con- 
strued subject to the provisions of this 
Act. (2) The word ' Minister ' in the 
said Part III. shall for the purposes of 
this Act mean the Minister of Mines, and 
not the Minister for Public Works." 

Section 233: "(1) If any such claim 
for compensation is not settled by agree- 
ment between the Claimant and the 
Minister, the same shall be heard and 
determined by a Judge of the Supreme 
Court if it exceeds 250Z., and by the 
Magistrate exercising jurisdiction in the 
locality where the claim arose if it does not 
exceed 250/. : Provided that, on applica- 



tion in this behalf by either of the parties, 
the functions by this sub-section conferred 
upon the Judge of the Supreme Court 
may by him be delegated to a Judge of 
the Distnct Court. (2) Subject to the 
provisions of the said Part III. relating to 
Assessors, the Judge or Magistrate, as 
the case may be, shall be deemed to be 
a Compensation Court thereunder. (3) In 
every such claim the Minister shall be 
the Respondent." 

Section 234 enacts {inter alia) as follows : 
*< Every claim for compenf>ation shall be 
made in writing, addressed to the Minister, 
and, except where by this Act otherwise 
provided, shall be served on bim within 
the period of twelve months from the 
date when the same arose, or within such 
extended period as a Judge of the Supreme 
Court by order may allow " ; and sec- 
tion 235, that '^ No claim for compensa- 
tion shall be allowed unless it is made 
and served in the manner and within the 
period or extended period prescribed by 
this Act." 

Their Lordships are of opinion that, 
having regard to the clear and distinct 
enactment contained in section 233, every 
daim for compensation in respect of a 
proclamation made under section 109 
must, if not settled by agreement, be 
determined by a Judge or magistrate as 
directed by section 233, and cannot be 
treated as undisputed under section 44 of 
the Public Works Act, even if no notice 
disputing it is served. The incorporation 
by section 232 of the machinery of the 
Public Works Act is controlled by being 
expressly made subject to all the pro- 
visions of the Mining Act. The words at 
the end of the section shew this, although 
the words at the beginning are limited to 
the preceding sections. 

The claims for compensation referred 
to in sections 232 and 233, when made in 
respect of proclamations authorising the 
pollution of rivers, are the claims sp^ially 
required to be made by the Mining Act, 
and not those claims which are only 
required to be made by the Public Works 
Act ; and even if both are necessary the 
summary procedure authorised by sec- 
tion 44 of that Act is quite inconsistent 
with section 233 of the Mining Act. 
Their Lordships cannot think that this 
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section merely alters the Court which 
under sections 49 to 54 of the Public 
Works Act is to decide disputed claims. 
The language of section 233 is too wide 
and explicit to be so limited. 

Their Lordships will therefore humbly 
advise his Majesty to dismiss this appeal, 
and the appellant must pay the costs. 

Solicitors — Blytb, Dutton, Hartley k Blyth, 
for appellant; Mackrell, MatOD, 'Godlee & 
Qalncey, for respondent. 

[Reported by J, Eyre I%ompion^ Etq,^ 
BarrUter-at'Lan. 



1904. *) Toronto Bailwat Co. t;. 
Aug. 5. 5 Toronto Corporation,* 

As8e98mmt — Real Estate — Electric Cars 
— Aneasment Act, 1897 (Revised StaiiUea 
of Ontario, 1897, c. 224), a. 2, sub-s. 9— 
Res Judicata — Court Acting in Excess of 
Jurisdiction. 

The electric cars and apparatus and 
plant ,of a tramway company are not 
assessable as real estate under an Act 
which includes under the terms **land" 
" real property" and " real ataie " things 
'* erected upon or affixed to the land, (vnd 
all machinery or other things bo fixed to 
any building as to form in law part of the 
realty:* 

Kirkpatrick v. Bank of Montreal 
(2 Ont. L. R. 113) disapproved. 

The decision of a Court on a question 
which is beyond its statutory jurisdiction 
is not res judicata, and cannot be pleaded 
as an estoppel. 

Appeal from a judgment of the Court 
of Appeal for Ontario dated May 15, 1903. 
The fSeicts are stated in the judgment. 

Haldane, K,C., and BickneU, K,C. (of 
the Colonial Bar), for the appellants. 

Christopher Robinson, K,C., and FuUer- 
ton, K.C. (both of the Colonial Bar), for 
the respondents. 

Lord Davet delivered the judgment of 
their Lordships : 

♦ Coram, Lord Davey. Lord Robertson, Sir 
Arthur Wilson, and Sir Henri Tasobereaa. 



The principal question on this appeal is 
whether the cars used by the appellants 
on their system of electric tramways in 
the city of Toronto and adjoining muni- 
cipalities are liable to be taxed as real 
estate. There is another question whether 
the matter is res judicata between the 
parties. 

The cars are the ordinary electric cars 
used on electric railways, and receive their 
motive power from an electric current 
passing through an overhead trolley wire. 
The power is transmitted to the motors 
below the trucks by means of a wheel at 
the end of a trolley pole on the top of the 
car body, which wheel is pressed up 
against the trolley wire by a spring. No 
part of the car is, of course, fixed in any 
sense either to the tram rails below or the 
trolley wire above. 

The Assessment Act which was in force 
in the province of Ontario was chapter 224 
of the Revised Statutes of Ontario, 1897. 
By section 39, sub- section 2 of that Act 
the personal property of the appellant 
company is exempt from assessment. 
And by section 2, sub-section 9 of the 
same Act "land," "real property," and 
" real estate " respectively include all 
buildings or other thitigs erected upon or 
affixed to the land, and all machinery or 
other things so fixed to any building as 
to form in law part of the realty. 

By the assessment made in 1901 for 
1902, the real property of the appellants 
consisting of rails, poles, tires, wires, cars, 
and other plant and material, being part 
of its railway system in and upon the 
streets, roads, and other public places and 
elsewhere in the city of Toronto, was 
assessed at 1,247,281 dollars It is ad- 
mitted that the cars in question are in- 
cluded in this assessment. 

The council of the respondents in June, 
1902, taxed the appellants the sum of 
8,775 dollars in respect of the agreed 
value of the cars. 

The appellants refused to pay this tax, 
and commenced the present action, in 
which they claimed a declaration that the 
cars were personal estate, and that the 
plaintiffs were not liable for the above 
sum of 8,775 dollars, and an injunction 
to restrain the respondents from taking 
any proceedings for the collection of the 
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said taxes. The respondents pleaded that 
in 1901 the street cars were legally assess- 
able as real estate, and also relied on a 
decision of the Court of Appeal dated 
June 28, 1002, as res judicata between 
the parties. 

The action was dismissed by Mr. Jus- 
tice Ferguson, and an appeal from his 
judgment was also dismissed by the Court 
of Appeal on May 15, 1903. The present 
appeal is from the order then made. 

No reasons were given either by Mr. 
Justice Ferguson or the Court of Appeal, 
as it was admitted that the point of law 
as to the assessabllity of the cars as real 
estate was indistinguishable from the 
point decided by the Court of Appeal in 
the previous year. That decision appears 
to have been given on the authority of a 
case of Kirkpatrick v. Bank of Montreal 
[l90l],* decided by the same Court. 

That was the trial of an interpleader 
issue between execution creditors of an 
electric street railway company, and 
trustees for debenture-holders of the same 
company. The property purporting to be 
charged by the debentures in question in- 
cluded the rolling-stock of the company, 
but the debenture- deed was not duly 
registered as a chattel mortgage. The 
learned trial Judge held that the rolliug- 
stock was an es.sential part of the railway, 
the latter being useless for any purpose 
without it, and therefore that it was real 
property covered as such by the mortgage. 
The Court of Appeal affirmed this judg- 
ment. Mr. Justice Osier, who delivered 
the judgment of the Court, held that the 
rolling-stock of the electric railway really 
constituted part of one great machine 
confined to a particular locality for which 
it was specifiJly constructed and fitted. 
Detached from the rails, he said, it was 
incapable of use, and upon the principles 
laid down in certain well-known cases on 
the law of fixtures he was of opinion that, 
as regards its liability to be taken in exe- 
cution, it may properly be regarded as 
part of the oorpue of the entire machine, 
and therefore in the nature of a fixture, 
and passing with the land over which it 
ran. 

In their case on this appeal, the respon- 
dents submit that " the cars are so actually 
(1) 2 Ont. L. R. 113. 



or constructively affixed to land or build- 
ings as to render them real property and 
assessable as such," and this was the point 
argued before their Lordships. Kirk- 
pcUrick*8 Case ^ is not a direct authority in 
this case, which depends on the construc- 
tion to be put on the Assessment Act, but 
the Court below evidently considered that 
the reasons given for the judgment in 
Kirkpatrick' s Case^ were equally applicable 
to the present one. 

Their Lordships are always disposed to 
treat with great respect an unanimous 
decision of the Court of A ppeal in Ontario on 
the construction of one of their own statutes, 
but they cannot accede to the argument 
addressed to them, or adopt the reasoning 
of Mr. Justice Osier in £irkpatrick*s 
Case^ without doing violence to the English 
language and to elementary principles of 
English law. It does not appear to them 
to advance the argument to describe the 
appellants' system of electric traction as 
a great machine, or by any other meta- 
phorical expression . The subject of assess- 
ment is not the appellants' system or 
undertaking, but only that part of it 
which can properly be described as real 
estate. The cars are no doubt adapted 
for use in connection with the railway 
and trolley wires, but they are not part of 
the railway, and are not fixed in any sense 
whatever to anything which is real estate. 
Their Lordships cannot attach any legal 
meaning to the expressions " in the nature 
of fixtures," or "constructively affixed," 
except as an admission that the articles in 
question are not in fact fixtures or actually 
affixed. They are, therefore, of opinion 
that the cars remain and are peruonal 
estate only and are unassessable. 

The decision of the Court of Appeal 
which is said to be res judicata arose out 
of a proceeding under the sections in the 
Assessment Act relating to the Court 
of Be vision. By section 62 a Be vision 
Court of three persons is constituted, the 
jurisdiction of which is defined by sec- 
tion 68 as follows : 

" At the times or time appointed, the 
Court shall meet and try all complaints in 
regard to persons wrongfully placed upon or 
omitted from the roll, or assessed at too 
high or too low a sum." By sections 75 
and 84 there is an appeal from the Court 
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of Revision to the County Court Judge, 
or where a person has been assessed to 
an amount aggregating 20,000 dollars, 
to a board consisting of the Judges of 
the counties which constitute the County 
Court district, and from that board to 
the Court of Appeal. The Act provides 
that the appeal shall be heard by three 
or more Judges of the Court of Appeal ; 
and the decision of such Judges, or a 
majority of them, shall be final. 

The appellants appealed to the Court 
of Revision against the assessment of 
1901 on the ground, amongst others, that 
the property enumerated was not liable 
to assessment as real property. The Court 
of Revision dismissed the appeal, and their 
decision was affirmed by the County Court 
Judges, and subsequently by the Court of 
Appeal. 

It appears to their Lordships that the 
jurisdiction of the Court of Revision, and 
of the Courts exercising the statutory 
jurisdiction of appeal from the Court of 
Revision, is confined to the question 
whether the assessment was too high or 
too low, and those Courts had no juris- 
diction to determine the question whether 
the Assessment Commissioner had ex- 
ceeded his powers in assessing property 
which was not by law assessable. In 
other words, where the assessment was 
ab initio a nullity they had no jurisdiction 
to confirm it or give it validity. The Order 
of the Court of Appeal of June 28, 1902, 
was not, therefore, the decision of a Court 
having competent jurisdiction to decide 
the question in issue in this action, and 
it cannot be pleaded as an estoppel. 

This point was not argued in the Court 
of Appeal in the present case, as that 
Court only followed its own decision in 
the appeal from the Revision Court in 
the previous year. It is therefore a satis- 
fEkction to their Lordships to know that 
their decision is in accordance with the 
opinions expressed by learned Judges in 
the Court of Appeal for Ontario and in 
the Supreme Court in other cases. In 
Nickle V. Douglaa [i875] * the exact point 
arose. The appellant had unsuccessfully 
appealed to the Court of Revision, and it 
was held, after an elaborate examination 
of the previous authorities in the English 
(2) 37 Up. Can. Q.B. 51. 



and Canadian Courts, that that Court 
had no jurisdiction to decide any question 
whether particular property was assessable, 
and also that the party was not estopped 
by having previously appealed to the 
Revision Court. In LoruUm Mutual In- 
9wranM Co. v. City of London [i887] ' the 
decision of the County Court Judge was 
treated as final, because the question was 
within the jurisdiction of the assessor; 
but Chief Justice Hagarty held that, if 
the property had not been assessable, that 
would have shewn that ah initio the 
assessor and the appellate tribunals had 
been dealing with something beyond their 
jurisdiction, and their confirmation of the 
assessor's act would go for nothing ; and 
Faterson, J.A., expressed himself to the 
same efifect. In City of London v. Watt 
dh Sons [i893j,^ Chief Justice Strong said : 
'*I agree with the Court of Appeal in 
holding that the 65th section of the 
Ontario Assessment Act does not make 
the roll, as finally passed by the Court of 
Revision, conclusive as regards questions 
of jurisdiction. If there is no power 
conferred by the statute to make the 
assessment it must be wholly illegal and 
void ab initio and confirmation by the 
Court of Revision cannot validate it." 

Their Lordships will there£dre humbly 
advise his Majesty that the order of the 
Court of Appeal for Ontario of May 15, 
1903, should be reversed, and instead 
thereof a declaration should be made and 
an injunction granted as claimed by the 
statement of daim, and the respondents 
should pay the costs in both Courts. The 
respondents will also pay the costs of this 
appeal. 



Solicitors — Harrison k Powell, for appellaots ; 
Freshfields, for respondenta. 

[Reported by J, Eyre Thompson, JStq*, 
Barritter-at-Lan, 



(3) 16 Ont. App. R. 829. 

(4) 22 Sap Of Can. 300. 
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ADMINISTBATION. 

SMvrad Creditor— Proof against Baal Sftata 
^Applioation to Ptoyo against Personalty in 
Court— Lapse of Time.]— Where an estate is 
administered in the Chancery Division a l^al 
debt is not thereby made equitable, and the 
right of a creditor nnder the decree is a legal 
ri^t though the remedy is given by a Court 
of equity. HarrUun v. Kirk, (H.L. Ir.) 86. 

A creditor is not precluded from the benefit 
of the decree after the time fixed by the Court 
for creditors to come in and prove their debts, 
and if there is a fund in Court applicable to 
the payment of debts the Court will allow such 
a creditor to share such assets subject to the 
tenns which it may impose. Tb. 



AFFEAIi. 
House of Lords— Praotioe—Cononrrent find- 
ings of Faet by Tribunals Below.] — ^There is no 
rule of practice that the House of Lords will 
not entertain an appeal on a question of fact 
where there have been concurrent findings in 
the Courts below. Observations in Cfrau v. 
TumbuU (L. B. 2 H.L. Sc. 63), The P. Caland 
{Ofonen) v. Glamorgan SUamtkip Co. (62 L. J. 
P. 41, 44; [1893] AC. 207, 216), and MelrUyre 
Broi, V. McQavin ([1898] AC. 268, 276) ex- 
plained. Jfontgomerie v. WaUaoo-Jatnss (No, 1), 
(H.L. 8a) 26. 

—Consent Order^Vew Trial.]— Where both 
parties to an appeal to the House of Lords 
agree to a new trial the application must be 



made to the House itself, and not to the Appeal 
Ck)mmittee, and a proper consent be filed. 
Hannah v. Hunter, (H.L. So.) 72. 

—Appeal from Several Interloontors— Allow- 
ance of Appeal— Interloontors not Argued — 
Perm of Order.] — ^Where an appeal was brought 
from several interlocutors of the Court of Ses- 
sion in Scotland, but the appeal from one inter- 
locutor only was argued, the defendants were 
held not to be entitled to an order for the 
reversal genendly of the interlocutors appealed 
from, but only of that on which the House had 
heard arguments. Mantgomerie Jf Co* ▼• W(U' 
laee-Jamei (Ab. 2), (H.L Sc.) 116. 

▲BMY. 
Martial Law— Besident KagistraU Acting as 
Administrator of Kartial Law— Beeord— AppU- 
cation to Beview in dvil Court.]— There is no 
jurisdiction in a civil Court to review a sentence 
or judgment of a Court of martial law. A 
martial law Court is not a Court of record, and 
the administrator, even though he happen to be 
also a civil magistrate, and describe himself in 
a memorandum as acting in the double capacity, 
must be taken to have acted solely in the 
administration of martial law. AU.-Oen, of 
the Ca^of Good Hopey', Van Reenen; Same 
v. SmU, 13. 

COLONY. 

British Columbia— Income Tax— Payment by 
Besults.]— Under the Assessment Act, 1897, 
income tax is chargeable on sums exceeding 
one thousand dollars in respect of all profits and 
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gains derived from personal exertions, whether 
such profits and gains are fixed or fluctuating, 
certain or precarious ; the returns to be made 
under section 32 (0), being on ** income, whether 
derivable from salary or otherwise." Att' Gen, 
c/BriHsh Columbia v. OttruM^ 11. 

Dominion of Canada — Placer Kiners— Be- 
nawal of Ghrants — Mining Begalations.] — Under 
section 20 of the Statute Regulations made under 
the Dominion Lands Act, 1886, a placer miner 
holds on renewal under an annual grant in sub- 
stitution for, not in continuation of. his orig^al 
grant, and he has no absolute, but only a pre- 
ferential, right to renewal. CkappeUe v. Regetn ; 
Rem V. CkappeUe ; Carmack v. Begem ; Tweed 
Y. Regem^ 28. 

A renewal grant issued during the currency 
of an existing grant is liable to be affected by 
regulations not in force at the time of renewal, 
but coming into operation before the expiry of 
the existing grant. lb. 

The imposition by the Governor in Council 
of a percentage to be paid by a placer miner 
on the proceeds realised from his claim is not 
contrary to the terms of the grant giving the 
miner the exclusive right to such proceeds, or 
a tax requiring the authority of Parliament. 
It is a reservation out of the grant which it 
was competent for the grantor as owner in fee 
to make. lb. 

The condition expressed in section 91 of the 
Act that every order and regulation made by 
the Governor in Council shall have effect only 
after the same has been published for four 
successive weeks in the Canada Gazette is not 
fulfilled by publication in four successive weekly 
issues when the period of four weeks from the 
first issue has not expired, lb, 

— Bailway — Dominion Lands — Grant by 
Way of Subsidy— Reservation of Kines and 
Kinerali.] —Dominion lands granted to a rail- 
way company by way of subsidy under the 
Railway Land Subsidies Act, 1890, are not sub- 
ject to the reservation of mines and minerals, 
except gold and silver ; and such lands are not 
governed by the Dominion Lands Act, 1886, or 
the Regulations of 1889 made thereunder, as that 
Act and the Regulations apply only to sales of 
Dominion lands for settlement and occupation. 
Calgary and Edmonton Railway v. Regem, 110. 

Lower Canada — Husband and Wife— Separa- 
tion as to Property— Mortgage of Wife's Pro- 
perty— Money ITsed for Husband's Purposes- 
Validity of Mortgage.]— The words "for her 
husband " in article 1,301 of the Civil Code of 
Lower Canada, which invalidates any obligation 
binding her separate property "for her hus- 
band," mean generally in any way for the 
husband's purposes as distinguished from those 
of the wife, and ignorance on the part of the 



obligee cannot avail him if in fact she bound 
herself for her husband. Trust and Loan Co. 
of Canada v. Gauthier, 5. 

— Quebee — Municipal Corporation — By-law 
Guaranteeing Debentures — Approval by Bate- 
payers and Lieutenant- Oovernor.] — By sec- 
tion 7 (0) of the Stadacona Water, Light, and 
Power Co.'s Act, 1897, any contract between a 
municipal corporation and a company for works 
authorised by the Act shall, if it involve 
" financial obligations " on the part of the cor- 
poration, only be valid when the by-law autho- 
rising such contract has been approved by the 
ratepayers and the Lieutenant-Governor in 
Council. By section 37 a corporation may 
guarantee by by-law the bonds of the company, 
provided that it be thereto authorised by 
petition of the majority in number and in value 
of the ratepayers of that portion of the muni- 
cipality to which the company's operations ex- 
tend: — Held, that the two sections must be 
read together, aiid that a by-law guaranteeing 
the debentures of the company was invalid, not 
having been approved by the majority of all 
the ratepayers and the Lieutenant-Governor, 
inasmuch as it involved " financial obligations," 
that term not being confined to direct financial 
obligations incurred by the corporation's con- 
structing works itself. Han$on v. €hrand^mire 
Corporation, 105. 

—Ontario — Assessment — Real Estate— Slee- 
trio Cars ]— The electric cars and apparatus 
and plant of a tramway company are not 
assessable as real estate under an Act which 
includes under the terms *' land," ** real pro- 
perty," and " real estate " things "erected upon 
or affixed to the land, and all machinery or 
other things so fixed to any building as to form 
in law part of the realty." Kirkpa>triok v. Bank 
of Montreal (2 Ont. L. R. 113) disapproved. 
Toronto Railway v. Toronto Corporation, 120. 

Manitoba— Swamp .Lands— Transfer to Mani- 
toba—Date of Vesting.]- By section 4 of the 
Revised Statutes of Canada, 1886, c. 47, s. 4, 
*< All Crown lands in Manitoba which are shewn 
to the satisfaction of the Dominion Govern- 
ment to be swamp lands shall be transferred 
to the Province, and enure wholly to its benefit 
and uses": — Held, that such lands became 
vested in the Province not from the date of 
the statute, but from that of actual transfer. 
Att,' Gen, for Manitoba v. Att.- Gen, for Canada, 
100. 

Vewfoundland— Whaling Industry Act, 1908 
— Duty— Receipt— Licenee.]— A receipt for a 
licence duty payable under the Whaling In- 
dustry Act, 1902, and signed by the Minister of 
Marine and Fisheries, is not the equivalent of 
an actual licence, which must be granted by 
the Governor in Council ; and where the actual 
licence which is expressed to supersede the 
receipt is for a narrower area than that which 
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is specified in the applioation, there is no 
obligation on the Government and no implied 
contract to grant a licence co-extensive with 
the application. Nemfawndlcmd Steam Whaling 
Co. V. yewfovndland Government, 69. 

Hew South Wales— Crown Grant of Land— 
Beserration by the Crown— Subsequent Grant 
by Crown without Beservation.]— In 1830 the 

Tmstees of the Clergy and School Lands in 
the Colony of Now South Wales,* a body incor- 
porated by royal charter, conveyed to D., the 
predecessor in title of the respondents, thirty- 
six acres of land expressed to be bounded " by 
the water of Port Jackson Harbour." In the 
grant, however, of the land by the Crown to the 
corporation there was an exception of so much 
thereof **as may be within 100 feet of high 
water mark *' ; and this grant and exception 
were recited in the conveyance to D. The 
corporation having been dissolved, the Crown 
in 1840 granted the land— stated to be thirty- 
six acres— to the respondents* predecessor in 
title. There was no mention in the grant of 
the exception of the hundred feet of sea-front, 
and if that space had been excepted the land 
would have been less than thirty-six acres : — 
Meld, that the respondents were entitled to the 
land without exception of the sea-front, as the 
grant of 1840 was so worded as to remove the 
doubt as to D.*s title to the land as far as the 
water's edge. Att.- Gen, for New South Wales 
▼. DieUon, 48. 

^Compulsory Purchase of Land— Valuation- 
Application to Court— Co8t8.]—By section 99 of 
the Public Works Act, 1900 (New South Wales), 
where land is ts^en compulsorily for public 
purposes and the Minister and the claimant do 
not agree, the claimant may bring an action 
against the Minister for compensation. If the 
amount recovered be a sum equal to or less 
than the amount of valuation notified to the 
claimant, the latter is to pay the costs of the 
action ; but if it is a greater sum the costs are 
to be paid by the Minister. Minitter for 
Public Worki v. HaH, 53. 

Land of the respondents was taken by oflScial 
notification, which stated the compensation 
assessed by the Government valuers; the 
respondents asked for an addition to the sum 
in respect of an omitted item. No . further 
valuation or official notification was made, but 
in a letter from the department the Minister's 
approval of a further payment was expressed. 
The respondent refused the offer and applied to 
the Court, which assessed the compensation at 
the amount of the increased offer of the 
Minister : — Held, that there was no statutory 
obligation to make a second valuation, that 
there was a sufficient though informal notifica- 
tion of the further offer, and that the re- 
spondents most bear the costs of the proceed- 
ings. Ih 

—Probate Ihity— Special Power of Appointment 
by WilL] — ^Probate duty is not, under the Stamp 



Duties Act of New South Wales, payable on 
property appointed in exercise of a special 
testamentary power, such property not forming 
part of the testator's estate or being liable to his 
debts. Commisiioners of Stamp Vutiet of New 
South Wales v. Stephen, 9. 

— Publie Works— Land Compulsorily Taken — 
Arbitration— Trial by Jury— Costs.]— Where 
arbitrators have made an award for compensa- 
tion in respect of land compulsorily taken, and 
the constructors by whom compensation is to 
be paid require a tilal by a jury, and the jury 
award a sum less than the amount given by 
the arbitrators, though greater than that offered 
by the constructors, the landowner must, under 
section 116, sub-section 2 (h) of the Public 
Works Act, 1900, pay the costs both of the 
arbitration and award and of the action. Pacific 
Co-operative Steam Coal Co. v. RaUway Com" 
misHoners of yen South Wales, 86. 

— Wharfage and Tonnage Bates —Ezpirod Crown. 
Leases — Payment made Pending Applieations 
for Benewal— Interest in Land.]— The Sydney 
Harbour Trust Act, 1900, s. 68, authorises the 
Commissioners to collect " at any wharf " 
vested in them " wharfage and tonnage rates 
according to the provisions contained in the 
Wharfage and Tonnage Act of 1880 and Acts 
amending the same." The Act of 1880 authorised 
rates on two kinds of wharfs only : — Held, that 
the Act of 1900 was not so limited, but ex- 
tended to every kind of wharf. Lukcy v. 
Sydney Harbour Trust Commissioners, 66. 

By section 27 of the Harbour Trust Act lands 
within the boundaries of the port were vested 
in the Commissioners *' subject to the interest 
of any persons in such lands existing at the 
time of th<) passing of this Act " : — Held, that 
payments of money as "rent" after the ex- 
piration of leases and pending the decision of 
applications for renewal did not create an 
interest in the land. lb. 

Kew Zealand — Lieensing — Jnrisdietion to 
Grant Licenees— Poll of Electoral District— 
Poll Declared Invalid.]— Where a poll of the 
electors of a licensing district appointed under 
the Alcoholic Liquors Sale Control Act, 1895, 
to determine whether licences are to be con- 
tinued, diminished, or abolished, has been de- 
clared irregular and void, the number of 
licences is to remain, under section 8, sub- 
section 4, unchanged until the next licensing 
poll. Smith V. Mc Arthur, 88. 

By the Interpretation Act, 1888 (New 
Zealand), every enactment is to " receive such 
fair large and liberal construction and inter- 
pretation as will best ensure the attainment 
of the object of the Act." By section 21 of 
the Alcoholic Liquors Sale Control Act, 1893, 
where a statutory district has been abolished 
or altered and divided into new districts, the 
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poiria force in the origiDal district is to remain 
in force in the new districts nntil the time for 
taking the next triennial poll : — Heldy that the 
Interpretation Act makes this section applies 
able to one or more new districts constituted 
oat of two or more previoasly existing dis- 
tricts. Ih, 

^Kines— Proolasiation Allowing Diichaige of 
Debris into Eiver — Lands Iignrionsly Atfeeted 
— Compensation — Proeednre.] — Where, nnder 
sections 108 and 109 of the Mining Act, 1898, 
a proclamation is issued permitting the dis- 
charge into a river of dShri4 and waste water 
from mines, every claim for compensation for 
injuriously affecting any land in respect of such 
proclamation must, if not settled by agree- 
ment, be determined by a Judge or magistrate 
as directed by section 233 of the Mining Act, 
and cannot be treated as undispated under 
section 44 of the Public Works Act, 1894, even 
if no notice be served that the claim is dis- 
puted. 3e$lop ▼. Minister of Miries for New 
Zealand, 117. 

— Kunicipal Corporation — '* Adjacent."] — 
The word *' adjacent " is not one to which a 
precise and uniform meaning is usually at- 
tached. It is not confined to places adjoining^ 
and it includes places close to or near, its 
application being entirely a question of circum- 
stances. WeUingrton iOity) v. Lomer JSutt 
Borough, 80. 

By section 219 of the Municipal Corporation 
Act, 1900, where the council of any borough 
desires to construct a bridge which in its 
opinion will benefit many or all *' of the in- 
habitants of an adjacent borough or county or 
other district,'* and such council is of opinion 
that such adjacent district should contribute to 
the cost, the council may apply to the Governor, 
who may issue a warrant specifying the pro- 
portion of the cost to be borne by the adjacent 
district. The respondents proposed to construct 
a bridge, and obtained a warrant apportioning 
part of the cost to the appellant corporation, 
whose district was six miles distant from the 
respondents' boundary, and three other local 
divisions intervened : — The CouBT op Appeal, 
by a majority, held that the appellants' district 
was " adjacent '* to that of the respondents, and 
the Judicial Committee declined to interfere 
with the decision. lb. 

Sierra Leone— Crown Suits Act.]— The Crown 
Suits Act, 1855, deals only with proceedings in 
the United Kingdom, and has not been im- 
ported into the Colony of Sierra Leone by the 
ordinance of November 10, 1881. Johmon v. 
Regem, 113. 

TransYaal— Judgment of High Court before 
Annexation— Appeal.]— Section 16 of the Pro- 
clamation (Transvaal) No. 14 of 1902 gives no 
right of appeal where none existed before, and 



no appeal is allowed to the Supreme Court of 
the Transvaal from a decree of the High Court 
of the Republic from which at the time there 
was no appeal to any higher tribunal. AfricoA^ 
Gold Beoovery Co, v. Hay, 108. 

—Patent— Jnxiidietion.]— The Transvaal Patent 
Act, No. 6 of 1887, gave jurisdiction to the 
High Court of the late Republic to order the 
cancellation of a patent in an action to which 
the Attorney-General was not a party. lb. 

Trinidad and Tobago — Crown Conceision— 
Constmotion — Lands in Possession of the 
Crown.] — Lands in Trinidad, the subject of a 
concession by the Crown, *< which now are, or at 
any time during the said term or terms shall 
come into the possession of Her Majesty" 
include only those in the actual possession of 
the Crown, and not those to which the Crown 
has a right or title without possession. New 
Trinidad Lake Asphalt Co, v. Att.-Gen, for 
Trinidad and Tobago, 97. 

Practice — Leave to Appeal in Forma 
Pauperis.] --Leave to appeal in forma pauperis 
refused on the ground that the materials 
supplied on the application for leave to appeal 
were ample and complete, and afforded no 
ground of action to the petitioner, who was 
plaintiff in the action. Mitclull v. New ZeaiUmd 
Loa/n and Mercantile Agency Co,, 17. 

Special Leaye to Appeal— Abstract Point of 
Law.] — Special leave to appeal will not be 
granted for the purpose of obtaining a deter- 
mination of an abstract point of law which did 
not arise in the case. Bex v. Louiv, 65. 

— Canada— Supreme Court.]— Where a litigant 
elects to appeal to the Supreme Court, and not 
direct to his Majesty in Council, as he may do, 
special leave to appeal will not be granted save 
in exceptional circumstances. Clergue v. 
Murray (72 L. J. P.C. 99 ; [1903] A.C. 621) 
f oUoweid. Canadian-Pacific Bailrcay v. Blain, 
109. 

—Commonwealth of Australia— High Court.]— 
Applications for special leave to appeal from 
the High Court of Australia ought to be treated 
in the same manner as applications for special 
leave to appeal from the Supreme Court of 
Canada, as explained in CitS de Morvtrial v. 
EcoUsiastiques du SSminaire de St. Sulpice de. 
MontrSal (59 L. J. P.C. 20 ; 14 App. Cas. 660) 
and in Prince v. Gagnon (8 App. Cas. 103). 
" Daily Telegraph " Newtpaper Co. v. McLaugh- 
lin, 95. 

Such applications will not be granted <* save 
where the case is of gravity involving matters 
of public interest or some important question 
of law, or affecting property of considerable 
amount, or where the case is otherwise of some 
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pnblio Importance or of a very sabstantial 
character." Ih, 

— "Tinal order.'*]— Where in an action for 
aocoant the Conrt at the request of the plain- 
tifEs selects one item, and in respect thereof 
after hearing the evidence makes an order that 
the action be dismissed, snch order is a final 
order and subject to the conditions under which 
an appeal may be taken therefrom. McDonald 
▼. JBeleher, 91. 

— Immaterial Omission in Petition— Costs.] — 
Where in a petition for special leave to appeal 
reference is made to a statute of which it is 
alleged that it is important to ascertain the 
construction, but the petitioner inadvertently 
omits to state that the statute has been 
repealed, such omission, not affecting the real 
question at issue, will not operate to deprive the 
petitioner of the costs to which he is otherwise 
entitled. lb. 

CkMts— Crown a Party.]— The Judicial Com- 
mittee will henceforth adhere to the practice of 
the House of Lords, under which the Crown 
neither jMiys nor receives costs, unless the case 
is governed by some local statute or there are 
exceptional circumstances to justify a departure 
from the ordinary rule. Johnson v. Regemt 113. 

COMPANY, 

Contract on Behalf of Intended Company— 
Siibsoqaent Adoption of Contract by Company.] 
— A company cannot by adoption or ratification 
obtain the benefit of a contract purporting to 
have been made on its behalf before the com- 
pany came into existence. To obtain such 
benefit, a new contract must be entered into by 
the company on the terms of the old contract. 
Kdntr V. Baxter (36 L. J. C.P. 94 ; L. R. 2 C.P. 
174) approved. Natal Lamd and ColonUation 
Co. V. PauUno Colliery and Developmont SyndU 
cote, 22. 

ECCLESIASTICAL LAW. 

Clergy DiseipUne- ** Swearing and ribaldry " 
— (• Immoral habit.*'] — The rare use during a 
period of three years, on occasions of provoca- 
tion, of objectionable language, does not consti- 
tate an " immoral habit ^ within the meaning 
of section 2 of the Clergy Discipline Act, 1892. 
Moore v. Oasford iBuhop)^ 43. 

— Obtaining Honey under False Pretences— 
«• Immoral act or immoral conduct.**] — To collect 
alms under false and fraudulent pretences is an 
** immoral act,** and therefore an ecclesiastical 
offence under section 2 of the Clergy Discipline 
Act, 1892. FUzmawriee v. Hetketh, 53. 

ESTOPPEL. 

Bee Judicata— Beyond Statutory Jurisdic- 
tiML]— The decision of a Court on a question 



whioh is beyond its statutory jurisdiction is not 
ret judicata, and cannot be pleaded as an 
estoppel. Toronto Railway v. Toronto Corpora' 
tion, 120. 

PBAUD, 

Bccovery of Honey and Interest— Conviction 
— Civil Proceedings not Based on Fraud.] — 
Money obtained by fraud can be recovered with 
interest, whether the proceedings be taken in 
a Court of equity or in a Court of law. But 
the fraud must be proved in the proceedings 
by which the money is recovered, otherwise no 
interest will be allowed; and it is not sufl^ient 
that the fraud has been proved in other pro- 
ceedings in a criminal Court. Johnston v. 
Begem, 113. 

INTEBEST.— See Fbaud. 

LANDLORD AND TENANT. 
Licence when a Bemise.]— See Licbnce. 

LIBEL. — See Pbincipal and Agent. 

LIOENOE. 

Licence to Cut Timber — Licence Amounting to 
Bemise of Land.]— A licence to cot timber on 
land whereby exclusive possession of the land 
is conferred upon the licensee amounts to a 
demise of the land, although there may be 
reservations or restrictions in respect .of the 
purposes for which the land may be used. 
Glenwood Lumber Co, v. Phillips, 62. 

LUNATIC. 

Powerof Attorney— Execution by Person of 
Unsound Mind— Validity.]— Where a power of 
attorney is executed by a person of unsound 
mind, it must be treated as invalid unless it be 
proved to have been executed in a lucid 
interval. <* Daily Telegraph " Newspaper Co. v. 
MLattghlin, 95. 

PBINOIPAL AND AQENT. 

Agent Acting within the Scope of his Bmploy- 
ment— Libel— Liability of Corporation for its 
Agent's Tort.]— The ordinary doctrines of 
agency and of master and servant are as applic- 
able to corporations as to private persons, 
whether they arise in questions of contracts or 
of torts and frauds. A corporation is there- 
fore liable for the publication by its agent of a 
libel when the agent is acting in the course 
and within the scope of his employment. 
Dicta to the contrary effect of Lobd Cban- 
WOBTH in Western Bank of Scotland v. Addie 
(L. K 1 H.L. Sc. 145, 167) and of Lobd Bbam- 
WELL in Abrtsth v. North-Bastem Bailieay 
(65 L. J. Q.B. 457. 468 ; 11 App. Cas. 247, 250) * 
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diBappioved. dtium lAfe Auuranee Co, ▼. 
Brown, 102. 

Power of Attorney.]— See Lunatic. 

SAIiE OF QOODS. 

Sale of Goods — Bale of Completed Whole— Ap- 
propriation of Parti— Bankmptoy of Kannfae- 
turer— Sighti of Truitee in Bankruptcy and of 
Pnreliaser.] —The respondents, shipowners, en- 
tered into a contract with a firm of shipbuilders 
for the constraction of a ship at a given price. 
The ship was to be bailt under the superinten- 
dence of the respondents, and the contract con- 
tained the following clause : *' The vessel as she 
is constructed, and all her engines, boilers and 
machinery, and all materials from time to time 
intended for her or them, whether in the ship- 
building yard, workshop, river or elsewhere, 
shall immediately as the same proceeds become 
the property of the purchasers, and shall not 
be within the ownership, control or disposition 
of the builders, but the builders shall at all 
times have a lien thereon for their unpaid 
purchase money." Before the vessel was com- 
pleted the shipbuilders became bankrupt. 
Materials for the ship, marked with the ship's 
number and the place in the ship which they 
were intended to occupy, were Ijing at the 
railway station for delivery: — Held, that as 
the contract was for a complete ship, and these 
materials had not been incorporated into the 
vessel, the property in them did not vest in the 
shipowner, but in the trustee of the seques- 
trated estate of the builders. Seath Jf Co* v. 
Moore (66 L. J. P.C. 64; 11 App. Cas. 360) 
followed. Reid v. Maoheth ^ Oray, (H.L. 
So.) 67. 

SCOTLAND. 

Publlo Sight to ITser of Land— Claim by 
Immemorial ITier.] — According to the practice 
of the Scottish Courts, at least forty years' user 
of land by the public must be proved in order 
to establish a claim of right by immemorial 
user; and the evidence required to establish 
such a right must be of the same character and 
cogency as would be required in a case of pre- 
scription — that is, the right must be shewn to 
have been enjoyed nee vi, nee elam, nee preoario, 
Montgomerie v. WaUcufeJames {No. 1), (H.L. 
»c.) 26. 

SHIFPINQ. 

Charterparty — ITnseaworthiness from Im- 
proper Loading — Personal Negligence of 
Owner.] — The owner of a chartered ship, in 
herself seaworthy, but rendered unseaworthy 
by the improper loading of cargo and ballast 
which is carried out under his orders, is liable 
for damage occasioned by his personal negli- 
gence. City of Lincoln v. Smith, 46. 

TRADE. 

Name— Name of Locality— Natural Product.] 
— Where goods are iiot manufactured, but are 



the natural product of a particular locality, the 
name of which necessarily forms part of any 
real description of the goods, the first user has 
no exclusive right to call his goods by the name 
of the place. Montgomery v. Thompson (60 L. J. 
Ch. 767; [1891] A.O. 217) distinguished. 
Grand Hotel Co. of Caledonia Springs, Zim. v. 
Wilson, 1. 

The appellants were the owners of land on 
which there were natural springs, the water of 
which they sold for table and medicinal pur- 
poses. The respondents acquired adjacent 
land, from which by borings and pipes they 
obtained similar vniter: — Held, that the re- 
spondents were entitled to use the name of the 
place as part of the description of the water 
which they sold. lb. 

TBESFASS. 

Goods on Land Demised— Possessor*! Bight 
against Wrongdoer— Jus Tertii.]— The appel- 
lants cut timber on land afterwards licensed 
to the respondent, and removed the timber 
after the actual grant of the licence to the 
respondent, their contention being that the 
logs having been cut before the commencement 
of the respondent's title were not his property, 
but the property of the Crown: — Held, that 
the appellants were wrongdoers, and that the 
respondent's possession was good as against 
them, and they were not entitled to set up a. 
jus tertii against the respondent. The Wvnkfield 
(71 L. J. P. 21 ; [1902] P. 42) approved. Glen- 
wood Lumber Co. v. Phillips, 62. 

WATER. 

Biparian Owner— Abstraction of Water for 
ITies Unconneoted with Biparian Tenement.] — 
A riparian owner is not entitled to abstract the 
water of a natural stream for purposes foreign 
to or unconnected with his tenement. Me Car i . 
ney v. Londonderry and Lough Smilly Railwa , 
(H.L. Ir.), 73. 

A railway company, owners of a small strip 
of land adjoining a stream, inserted a pipe into 
the stream for the purpose of carrying the water 
into a tank at some distance and using it for 
the service of their engines along the whole of 
their line : — Held, that they were not entitled 
to make such use of the water, and that the 
adjacent owner had a right to stop the pipe. 
Sandwich {Earl) v. Great Northern Mailway 
(49 L. J. Ch. 226 ; 10 Ch. D. 707) overruled. 
lb. 

WATER COMPANY. 

Bight of Support — Water-pipe — Compensa- 
tion — Long Acquiescence — Presumption.] — 
The uninterrupted enjoyment for nearly eighty 
years of the right of support to a water-pipe, 
laid under statutory authority with the know- 
ledge of the then owners of the propeity 
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affected, held to raise the presamption that all 
that waa necessary to obtain such right had 
been done. London and North- Wettom RaU- 
fcay ▼. Ecant (62 L. J. Gh. L ; [1893] 1 Oh. 16) 
^)proved. CUpvens OU Co, v. Edinburgh and 
IHttrict Water Tnutees, (H.L. 8c.) 32. 

WILL. 

«< Eldest ion"~7aUiire of Limitotions— Gift 
Oyer— Intestaey.]— The term ** eldest son " in 
a will is properly applied to the elder of two 
sons, and If there be a person answering the 
desc^ption at the date of the will, such person, 
thongh he dies afterwards in the testator's life- 
time, is an object of the testator's bounty, sec- 
. tion 24 of the Wills Act, 1837, not having, with 
reference to the objects of bounty, the same 
effect as it has " with reference to the real and 
personal estate comprised in it." Amyat y. 
Dwarriif 40. 

A testator devised real estate, after limita- 
tions which failed, to his sister's *' eldest son/' 
there being only two sons at that date, both of 
whom predeceased the testator without issue. 
A third son was bom after the date of the wiU, 
but in the testator's lifetime, and survived the 
testator. There was no residuary devise in, ;bbe 
will :^—Held, that the estate did not go to 
the persons entitled under the third son, but 
Tested in the appellant, the surviving trustee, 
as under an intestacy. Ih, 

WORDS. 

»« Adjacent."]— See Wellinffton City ▼. Uwer 
HmU Borough, p. 80. 



"Eldest son."]— See Amyot v. Dtvarru, 
p. 40. 

"Final order."]— See MoDonald v. Belcher, 
p. 91. • 

« Immoral act."] —See FUzrmaurice v. Heeheth, 
p. 63. 

«< Immoral habit."]~See Moore v. Oaford 
(fiUhop), p. 43. 



WORK AND LABOUR. 

Guarantee— Hew Contract with Guarantor- 
Contractor made Agent of Gnaraatorr>- Wrosgfbl 
Interference by Contractor- Bamages-Liabililj 
of Guarantor.]— The appellants guaranteed the 
exec^ition of work for a munici^ corporation, 
but the contractor made default and aban- 
doned the work. Thereupon the appellants 
made a new contract v^th the respondent. 
The corporation, through their engineer, were 
made the agents for the guarantors in respect 
of all matters relating to the respondent's exe- 
cution of the contract. The corporation, on 
the plea that the respondent was not fulfilling 
the contract, took possession of the works. In 
an action by the respondent against the appel- 
lants the jury found that the corporation had 
improperly prevented the execution of the 
work and wrongfully taken possession : — Held, 
that the respondent was entitled to treat the 
contract as at an end, and to sue lon a qiuimtum 
meruit for work and labour done and materials 
supplied. Ladder v. Slowey, 82. 



Digitized by 



Google 



TABLE OF CASES, 



African Gtold BeooTery Oo.v. Hay, 108 
Amyot V. Dwarris, 40 

AU.-Gen. of British Golambia v. Ostram, 11 
Att.-Geii. for Canada; Att.-Gen. for Manitoba, 

v^lOO 
Att.-Gen. of the Oape of Good Hope v. Smit, 18 

V, Van Beenen, 13 

Att.-Gen. for Manitoba v. Att.-Qen. for Canada, 

100 
Att.-OeD. for New South Wales t». Diokson, 48 
Att.-Gen. for Trinidad and Tobago ; New Trini- 
dad Lake Asphalt Co. v., 97 

Beloher; McDonald v., 91 

BUOn ; Oaqadian Fadfio Bailway v., 109 

Brown ; Ottiseos life Assuianoe Go. v., 102 

Calgary and Edmonton Bailway v. Begem, 110 
Canadian Pacific Bailway v, Blain, 109 
Carmaok t^. B^gem, 18 
ChappeUe v. Begem, 18 

; Bex v., 18 

IJitisens Life Assurance Co. v. Brown, 103 

01^ of Lincoln, The v. Smith, 45 

Clippens Gil Co. v. Bdinbugfa and District 

Water Trustees (H.L.), 82 
Commissionevs of Stamp Duties of New South 
Wales V. Stephen, 9 

J)aH^ TOdgmph Newspaper Co. r. M'Laughlin, 

95 
Dickson ; Att-Gen. for New South Wales t^.»48 
Dwarris ; Amyot v., 40 

Edinburgh and District Water Trustees; 
Clippens Oil Co. «. (H.L.), 82 

Fitmanrioe v. Hesketb, 53 

Ganthier ; Trust and Loan Go. of Canada r., 5 

Gienwood Lumber Co. v, Phillips, 62 

Grand Hotel Co. of Caledonia Springs v. 

Wilson, 1 
Grand*m^re Corporation ; Hanson v., 105 

Hannah v. Hunter (H Jj.), 72 

Hanson v, Grand'm^ Corporation, 105 

Harrison v. Kirk (H L.), 35 

Hart; Minister for Public Works r.. 53 

Hay; African Gold Beoovery Co. r., 108 



Hesketh ; Fitimaurioe v., 53 

Heslop V. Minister of Mines for New Zealand. 

117 
Hunter; Hannah v. (H.L.}, 72 

Johnson r. Begem, 113 

Kirk ; Harrison v, (H.L.), 35 

Lodder v. Slow^, 82 

Londonderry and Lough Swilly Bailvray; 

McCartney v, (H.L.}, 73 
Louw ; Bex t?., 65 

Lower Hutt Borough ; Wellington (City) v., 80 
Lukey t^. Sydney Harbour Trust Commissioners, 

66 

McArthur ; Smith r., 88 

Macbeth k Gray ; Beid v. (H.L.), 57 

McCartney v. Londonderry and Lough Swilly 

Baflway(H.L.\78 
McDonald v. Beloher, 91 
McLaughlin; Daily Telegraph Newspaper Co. 

r., 96 
Minister of Mines for New Zealand ; Heslop v., 

117 
Minister for Public Workv v. Hart, 53 
Mitchell V. New Zealand Loan and Mercantile 

Agency Co., 17 
Montgomerie k Co. v. WaBaoe-Jamea (HX.),'25 

r. (No. 2), 116 

Moore v. Oxford (BishopX 43 

Natal Land and Colomsation Co. «. Pauline 

Colliery and Devdopment Syndicate, 22 
Newfonndland Government ; Newfoundland 

Steam Whaling Co. v., 69 
Newfoundland Steam Whaling Co. t^. New 

foundland Goyemment, 69 
New Triiddad Lake Asphalt Co. v. Att-Gen. for 

Trinidad and Tobago, 97 
New Zealand Loan and Mercantile Agenpy Co. 

Mitchell v., 17 

Oatrum ; Att.-Gen. of British Columbia v., 11 
Oxford (Bishop) ; Moore e., 43 

Pacific Co-operative Steam Coal Co. v, Bailway 
Conmiissioners of New South Wales, 86 

Pauline Colliery and Development Syndicate ; 
Natal Land and Colonisatimi Ck>. v., 22 

Phillips ; Gienwood Lumber Co. v., 62 



Digitized by 



Google 



Vol. 7S.] 



TABLE OF GASES. 



131 



BftilwAT OommiMionagg of New South Walei ; 

PiMSino Co-opeiatiYe Steam Goal Oo. «.» 86 
Bagom ; Oalgaiy and Edmonton Railway v., 110 

; Oannaok t?., 18 

; Ohi^peUe v„ 18 

; Johnaon v., 113 

; Tweed v^ 18 

Bald V. Ifaebeth k Qmy (H.L.). 57 
Bex; Ohapelle v., 18 
V. Louw, 86 

Slow^; Lodder r., 82 

Butt; Att.-Qen. of the Oape of Good Hope 

«., 18 
Smith; The Oity of Linooln «^ 46 

«. MoArthar, 88 

i; Gommiflslonen of Stamp Dntiee of 

!Cew Sonth Walea v., 8 



Sydney Harbour Trust Ck>mmlg8ionerB ; Lukey 
v.. 68 



Toronto Ooiporation ; Toronto Railway v., 120 
Toronto Railway «. Toronto Oorpoiation, 120 
Tnurt and Loan Oo. of Oanada v, Oaa^er, 6 
Tweed v. R^gem, 18 

Van Reenen ; Att-Gen. of the Oape of Good 
Hope v^ 13 

WaUaoe-Jamee; Montgomerie & Oa v. (H.L.), 

86 

V. (No. 2), 116 

Wellington (Oity) «. Lower Hutt Borough, 80~ 
Wilson ; Grand Hotel Oo. of Oaledonia Sfnings 

r.,1 



PRUmO BT 
AMD 00. LTD^ 
L0inx>5 



SQUARE 



Digitized by 



Google 



Digitized by 



Google 



THE 



LAW JOUENAL EEPOETS 

FOB 

THE YEAE 1904. 

CASES 

DBCIDBD IN THE 

i^robate, Dttiorce attD :^Dmiraltp aoitii&ton 

OP 

THE HIGH COUET OF JUSTICE 

RKPOBTID BT 

ROBERT MARSHALL MIDDLETON and ARTHUR PRITCHARD, 

BaBBIBTEB8-AT-LaW ; 

AND ON APPEAL THEREFROM 
nr 

Zl^t Court of :%ppeal ano l^ouee of ILoros, 

BIPOBTBD BT 

WILLLOI EDWARD GORDON, GEORGE HUMPHREYS, 
JOSEPH SMITH, AUBREY JOHN SPENCER, AMYAND JOHN HALL, 

ARTHUR CORDERY, 

AND (in ihs Hofue of Lords) JAMES EYRE THOMPSON, 

Babbistbbs-at-Law. 



Editob: 

JOHN MEWS. 

Sub-Editob8 : 
W. E. GORDON and A. J. SPENCER. 

VOLUME LXXIIL 

[ OosmiPOEABT WITH Law Bb*. [1904] p.; [1904] A.O.] 

Publibhbd fob thb Pbopbibtdbb at thb Office of 
THE LAW JOURNAL REPORTS, 119 CHANCERY LANE, LONDON. 

1904. 



Digitized by 



Google 



Digitized by 



Google 



DECISIONS 

OF THE 



PROBATE, DIVORCE, AND ADMIRALTY DIVISION 

AND ON APPEAL THEREFROM 

TO TBB 

COURT OF APPEAL AND HOUSE OF LORDS. 



Divorce. 
Oo^^^^^^^.^'^ Paine i;.Paik«. 
Oct. 30. 

Divorce — Desertion — Non-eompUanoe 
wiih Order for ReatUtUion of Conjugal 
Eights — Condonalion — Revival — Matri- 
monial Causes Act, 1884 (47 d; 48 Vict. 
0. 68), s. 5. 

The statutory desertion arising under 
section ^ of the Matrimonial Causes Act, 
ISS^f from non-compliance with a decree 
for restitution of conjugal rights has all 
the consequences of ordinary desertion for 
two years J and is therefore capable after 
its condonation of revival by 8vl>sequent 
adultery. 

Wife's petition for dissolution of mar- 
riage on the ground of the adultery of the 
husband, coupled with disobedience to a 
decree for restitution of conjugal rights, 
which disobedience the wife had since con- 
doned. 

The marriage took place on July 17, 
1894, and the only child of the marriage 
was bom in 1895. On September 19, 1901 , 
the husband left home as usual, ostensibly 
for the purpose of attending to his busi- 
ness, and did not return, but wrote to his 
wife a letter announcing that he was 
going abroad with a woman mentioned in 
Vol. 73.— p., D. k A. 



the letter, that he had made up his mind 
to leave his wife, and that nothing could 
alter his decision. The husband persist- 
ing in this attitude despite the entreaties 
of his wife that he should return, the wife 
filed her petition for restitution of con- 
jugal rights, and a decree was pronounced 
in the terms of the petition on February 4, 
1902. The husband failed to comply with 
the decree, and the wife, in March, 1902, 
presented her petition to the Court for 
dissolution of marriage, charging her 
husband with adultery combined with the 
statutory desertion constituted by the 
non-compliance by the husband with 
the decree for restitution in the terms of 
section 5 of the Matrimonial Causes Act, 
1884. 

Before, however, this petition of the 
wife for dissolution came on to be heard, 
the wife permitted her husband to resume 
cohabitation at his earnest solicitation and 
promise to give up his paramour, the wife 
thereby condoning both adultery and 
desertion. 

Shortly afterwards it came to the know- 
ledge of the wife that her husband had 
again resumed the relations which he had 
promised to abandon, whereupon, after an 
angry scene, the husband finally quitted 
his home. The wife then presented in 
March, 1903, her present petition for dis- 
solution, alleging the original desertion 
B 
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Paime v. Paine, Div. 

constituted by the non-compliance of the 
husband with the decree for restitution, 
coupled with the renewed adultery of the 
husband since the condonation by the 
wife. 

Evidence having been given in support 
of the allegations in the petition, 

Frieailey, £.0., and W. T. Barnard, for 
the wife. — ^The question arising in this 
case is whether the desertion, being 
statutory merely and having been con- 
doned, is capable of revival by the sub- 
sequent adultery. 

There is no question but that ordinary 
desertion for two years and upwards 
would be so revived — Blandford v. Bland- 
ford [1883].^ The statutory desertion 
arising from non-compliance with a decree 
for restitution constituted by section 5 of 
the Matrimonial Causes Act, 1884, is on 
the same footing. In Bigtoood v. Bigwood 
[l888] ^ Lord Hannen was '* of opinion 
that section 5 of the Act of 1884 places 
the desertion which arises on a dis- 
obedience to a decree for restitution of 
coi^jugal rights on the same footing as 
desertion for two years with all its conse- 
quences." Amongst those consequences 
it is only logical to include capacity of 
revival by subsequent adultery. 

Le BaSf for the husband, took no part 
in the argument, and stated that he did 
not oppose the decree. 

GoRELL Babnes, J. — I think that the 
subsequent adultery has the effect con- 
tended for, of reviving the statutory de- 
sertion which had been condoned. 

Solicitors— Norris Sc Norris, for petitioner; 
Keen, Rogers & Co., for respondent. 

[Reported by R, M. Middleton, Esq,, 
Barrister-at'Lcm. 
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GoBELL Barnes, J. f 
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Oct. 27, 28. ; 



The Challenge 
AND The 

Due D*AUMALE 

(A^o. 1). 



(1) 52 L. J. P. 17; 8P. D,19. 
i'J) 57 L.J. P. 80; 13 P. D. 89. 



CoUiaion — Fog — Stopping — DiUt/ of 
Tug with Vetsd in Tow — Sea RegtiUUionSf 
1897, art, 16 — Res Judicata — Foreign 
Judgment by Default — Proceedings on the 
Judgment in another Foreign Country — 
Effect of Giving Bail and Opposing, 

A tu^ towing another vessel is not 
necessarily exempt from the dviy which 
rests on a steam vessel in a fog to stop her 
engines under article IQofthe Sea Eegula- 
tions, 1897, and is to blame for not stopping 
so as to let the way run off her tow, when 
there is no difficulty in doing so, and when 
the circumstances are such as to require the 
greatest precaution. 

After a collision between a French vessel 
D, and a British vessel (7., the C, proceeded 
to a Belgian port. The owners of the />., 
intendir^ to bring an action in France 
against tlie owners of the C, in respect of 
the collision, took proceedings in Belgium 
to arrest the C, (as permitted by Bdgian 
law) to answer the judgment which they 
might obtain in their action in France, and 
which might becoms enforceable in Belgium, 
The agents of the owners of the C, to 
prevent arrest, gave bail in the Belgian 
proceedings, Svhsequently, the owners of 
the Z>. brought their intended action in 
France, and served notice of it upon the 
owners of the C, in the United Kingdom, 
but the oumers of the C, did not appear ^ 
and judgm^ent went against them by 
default. Then the oumers of the D, took 
further proceedings in Belgium to obtain a 
decree to make the French judgment en- 
forceable there. In these pj'oceedings the 
owners of the C. appeared and opposed the 
making of the decree, which was never- 
theless made, but witfumt any enquiry by 
the Court into the merits of the collision : — 
Held, that the conduct of the owners of the 
C, in the Belgian proceedings did not 
amount to a submission to the jurisdiction 
of the French Court, and that the rights of 
the parties in respect of the collision were 
not res judicata, so as to bar an action in 
^is country by the owners of the C, agaitist 
the owners ^ the D, in respect of the 
coUiidon, 
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Action of damage by collision. 

The plaintiffs were the Marychuroh 
Steamship Co., the owners of the steam- 
ship Camro€e\ the defendants were the 
Elliott Steamtug Co., Lim., the ovirners 
of the tug Challenge, and La Compagnie 
Maritime Pran^aise, the owners of the 
sailing vessel Due dAumale, 

The Camroae was a steamship of 2,565 
tons gross register, and at the time of the 
collision was on a voyage from 1 brail to 
Antwerp with a carffo of grain. The 
JDtte d'Aumale was a French four- masted 
barque of 2,297 tons gross register and 
was on a voyage from London to San 
Francisco via Cherbourg, in tow of the 
Challenge, a steamtug of 137 tons gro^s 
register, and with a part cargo on board. 

The collision occurred about 7. 40 a.m. 
on June 22, 1902, in the English Channel 
between the Royal Sovereign Lightship 
and Dungenees. The weather at the time 
was very foggy. 

The plaintiffs' case, was that the 
€ainroae was on a course of E^N. 
magnetic making from two to two and 
a-half knots an hour through the water 
with engines working dead slow, when a 
prolonged blast, followed by two short 
blasts of a steam whistle (which proved to 
be from the tug Challenge), was heard 
apparently about two points on the port 
buw and a good distance off. The engines 
weie immediately stopped, and the whistle 
was sounded in reply. Shortly afterwards 
the helm was ordered to be ported, but 
before the order could be effectively 
carried out the whistle of the Challenge 
was again heard, apparently more aheaid, 
and at the same time she came into sight 
between one and two ships' lengths off and 
about a point on the starboard bow. 

The engines of the Camroae were at 
once put full speed astern, and as the 
Z>MC <i*Aumale came into sight between 
one and two ships' lengths off and about 
a point on the port bow of the Camroee^ 
the helm was starboarded, but the Duo 
d'Aumale came across the bows of the 
Camroee and struck the starboard bow of 
the Camraee with her starboard side about 
amidships. 

The plaintiffs charged the defendants 
wiih not stopping the engines of the tug 
Challenge when the whistle of the CaTnroae 



was heard forward of the beam, and with 
breach of article 16 of the Regulations for 
Preventing Collisions at Sea, 1897.^ 

The plaintiffs also charged the defen- 
dants (iiniffr alia) with proceeding at an 
excessive speed, with attempting to cross 
ahead, with improper starboarding, with 
not btopping and reversing, and with 
breach of articles 19, 22, and 23 of the 
above Regulations. 

The case of the defendants, the owners 
of the tug Challenge, was that the 
Challenge, with the Due d'Aumale in tow 
and a scope of about eighty ^thoms of 
hawser out, wis proceeding on a course 
of W.S.W. magnetic and was making 
about two knots an hour through the 
water. In these circumstances the loom of 
the Camroae was seen from two to three 
pointH on the starboard bow and about 
two cables' length distant. 

The other defendants, the owners of the 
Dtbc d'Aumale, a^lmitted that the whistle 
of the Camroae was heard on the starboard 
bow before she came in sight, and that the 
tug continued on her course. 

The two defendants charged the plain- 
tiffs (inter alia) with proceeding at au 
excessive speed, with not stopping when 
the whistlu of the Challenge was heard 
forward of the beam, with improper 
porting, and with not stopping and re- 
versing. They also charged them with 
breach of aiticles 16, 22, and 23 of the 
Regulations for Preventing Collisions at 
Sea. 

After the collision the Duo d^AunviU 
was towed by the Challenge to Calais for 
repairs, and the Camroae subsequently 
proceeded to Antwerp. On June 25, 
1902, the owners of the Dug d'Aumale, 
intending to bring an action in France 
against the owners of the Camroae in 
respect of the collision, instituted pro- 
ceedings (called aaiaie conaervatoire) in thu 
Civil Tribunal at Antwerp to arrest the 
Camroae to answer the judgment whicU 
they might obtain in their action in France, 
and which might become enforceable in 

(1) Article 16 : "... A steam vessel hearing, 
apparently forward of her beam, the fog-signal 
of a vessel, the position of which is not ascer- 
tained, shall, 80 far as the circnmstances of the 
case admit, stop her engines, and then navigate 
with oaation ontil danger of collision is over.' 
b2 
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Thb Challenge and The Due d'Aumalb 

Belgium. To prevent the urest, Buys 
& Co., as agents of the owners of 
the Camraae, gave bail in the sum of 
250,000 francs. Subsequently the owners 
of the Due d*Aumale brought their in- 
tended action against the owners of the 
OamroM in the Tribunal of Commerce at 
Nantes, and served notice of it upon the 
owners of the Camrose in .the United 
Kingdom. The owners of the Camrcse 
did not appear, and on August 20, 190^, 
judgment was given against them by de- 
^ fault. The judgment, in effect, held the 
owners of the Camroae responsible for the 
damage sustained by the Dv/o d'Aumaie in 
the collision, and ordered an enquiry as to 
the amount thereof. The damages were 
eventually assessed, and judgment for the 
sum so found was given in &vour of the 
owners of the Dtic cPAumcUe, On Decem- 
ber 15, 1902, the owners of the Due 
d*Aumale took further proceedings in the 
Civil Tribunal at Antwerp against the 
owners of the Camroae and their agents. 
Buys & Co., to obtain a decree of exequatur 
to make the judgment of the Tribunal of 
Commerce at Nantes enforceable in Bel- 
gium. The owners of the CamroM 
appeared in the proceedings and opposed 
the making of the decree. The Court, 
however, held that the conditions neces- 
sary to make the decree of the French 
Court executory in Belgium had been 
complied with, and decreed, without 
enquiring into the merits of the collision, 
that Buys & Co., being merely the agents 
of the owners of the Camroeej ought to be 
dismissed from the suit, and that the deci- 
sion of the French Court was to have full 
force. 

The defendants now contended that the 
subject-matter of the present action was 
rea judicata, and that the present plain- 
tiffs, by giving bail to procure the release 
of their vessel at Antwerp and by defend- 
ing the proceedings taken at Antwerp to 
make the French judgment executory in 
Belgium, had submitted to the jurisdic- 
tion of the French Court. On the other 
hand, the plaintiffs contended that they 
owed no allegiance to and had never sub- 
mitted to the jurisdiction of the French 
Court, and that the proceedings at Ant- 
werp were merely for the purpose of 
obtaining execution, and had not deter- 



(No. 1), Adm. 



mined the rights of the parties in respect 
of the collision. 

Laing, K.C,^ and Battoeh, for the plain* 
tiffs. 

AtpinaUy K,C., and Lauriatan Batten^ 
for the defendants, the owners of the tug 
ChaUenge, 

Carver, K.G., and Noad, for the defen- 
dants, the owners of the Due d^Aumale, 

[The following cases were referred to 
on the question of the liability for the 
coUision : The Merthyr [1898],^ The Lord 
Bangor [l895],* and The Knarwater [l894].* 
The argument on the question of ree 
judicata was taken after the first part of 
the judgment had been given holding the 
defendants to blame for the collision. The 
Delta [1876] * was then referred to.] 

GoBBLL Babnbs, J. — This is a case of 
collision between the plaintiff' steamship 
Camroae and the sailing ship Duo 
'd'Aumale, which was in tow of the 
steamtug ChaUenge. The defendants to 
the action are the Elliott Steamtug Co., 
owners of the Challenge, and the Com- 
pagnie Maritime Fran9ai8e, owners of 
the Duo d^Aumale. They have put in 
separate" defences. The collision took 
place about 7.40 A.if. on June 22, 1902, 
and no doubt a good many of the dis- 
crepancies in the evidence are due to the 
fiict that 'such a long time has elapsed 
since the collision. My experience in 
this Court always has been that unless 
these cases are tried very soon the nau- 
tical witnesses are apt to forget all about 
the facts in detail, and only remember 
some of them, the outline of their story. 
That is not to be wondered at, for they 
go to sea again and have other business 
to occupy them. The collision took place 
in the English Channel about five miles 
west of Dungeness and about seventeen 
miles from the Eoyal Sovereign lightship. 
It occurred between the Camroee and the 
Due d^Aumale, the Camroae with her 
stem and starboard bow striking the Due 
d^Aumale on her starboard side about 
amidships, at an angle of somewhere about 

(2) 79 L. X. 676 ; 8 Asp. M.C. 475. 

(3) 65 L. J. P. 6 ; [1896] P. 28. 

(4) 63 L. J. P. 65. 
(fi) 46 L. J. Pi 111 ; 1 P. D. 393. 
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3 points. One other important &ct is side and stopping 



that the collision occurred in very foggy 
weather. The Camrose was proceeding 
up Channel on a voyage from Ibrail to 
Antwerp, with a cargo of grain, and her 
course was about E.| N. magnetic. With 
regard to her speed, the case made for her 
is that at the time in question she was 
only proceeding at 2 to 2^ knots, with 
engines working at dead slow, and was 
not exceeding a moderate speed in the 
droumstances. I do not think it neces- 
sary to go over the details of the cases 
presented with regard to the manoeuvres. 
The Challenge was towing the -Due d'Au- 
male^ laden with a part cargo, on a voy- 
age from Xx>Ddon to Cherbourg. The 
course which the tug and tow were on 
was about W.8 W., and that shews, so 
far as a comparison between the courses 
of the Camroee and the tug and tow is 
concerned, a diflference of 1^ points, pos- 
sibly a little more, between the opposite 
courses. Substantially the parties make 
the same points against each other, with 
one exception. They each say that the 
other was going at too great a speed, they 
each say that the other improperly altered 
her course, and they each say that the 
other did not stop. The defendants, the 
tug-owners, further say that the Camroae 
ought in addition to have reversed her 
engines. I have very little difficulty in 
deciding some of the points in this case. 
With regard to both these vessels — there 
are three of them, but for the purpose of 
this case I speak of the two defendants as 
one — I think both the plaintiffs aud the 
defendants were going at a moderate 
speed prior to being near to each other, 
and that point fisiils as against each side. 
With regard to the helm action,' which is 
charged by the plaintiffs as being an im- 
proper starboarding on the part of the tug 
and tow, and with regard to the helm 
acstion of the Camroee, which is charged 
by the defendants as being improper 
porting, I have come to the conclusion, 
assisted by the Elder Brethren, that there 
was no material alteration of the helm on 
either side which would in any way really 
influence one's decision in this case ; and 
although I shall make a few more remarks 
about that, I think the principal points 
are the question of stopping on the one 



on the other, and 
also the question of the reversing of 
the engines which is suggested by 
the tug-owners against the Ccmiroee, 
[The learned Judge dealt with the case 
againajb the Camroae^ and gave the reasons 
for holding that she had not materially 
altered her course, that she was going at 
a moderate speed, and that she stopped 
when the first whistle was heard from the 
tug Challenge, and then continued :] 

The next point made against the Camvroee 
was that the engines ought to have been 
reversed when the first whistle was heard, 
and the way entirely taken off. The rule 
does not prescribe that that should be 
done. She did what is mentioned in the 
second part of the rule, article 16, and I 
have asked the Elder Brethren whether, 
in the circumstances which the master of 
the Camroae has described, he was called 
upon to reverse upon heajnng the first 
whistle of the other vessel. Their opinion 
is that the steamer was not in the cir- 
cumatances called upon to reverse when 
the first whistle was heard ; that it was 
enough in the circumstances at first to 
stop, and then, of course, on the second 
whistle to take further action by reversing 
if necessary. So it seems to me that the 
case of The Merihyr^^ which was cited, is a 
different case from this. That deals with 
the case against the plaintiffs. 

Now I-come to a question that I have 
some little difficulty in determining, and 
my opinion is based mainly upon the 
advice that I have received from the 
Elder Brethren. In the first place, it 
appears to have been admitted that if the 
tug is to blame the ship is to blam|9 also. 
I have already said that I see no reason 
for imputing any &,ult to the tug or tow 
on the ground of speed. They were going 
at a moderate speed in the circumstances 
which prevailed. The next point I have, 
I think, practically covered — namely, that 
the tug and tow improperly starboarded 
their helms. It is difficult to arrive at an 
exact conclusion as to what was done, 
having regard to the conflicring stories 
told by the master and mate of the tug 
and the ship's witnesses, but I am not 
satisfied that the master's account is quite 
right about this. I do not think I can 
find as a fiict that there was any improper 
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alteration in the coarses of the tug and 
tow by helm action at anj time pnor to 
the collision. What was done when the 
ships were in sight was done in extremis, 
I rather prefer to accept the evidence of 
the mate of the tug than that of the 
roaster, who seemed to me to get rather 
in a fog in giving his evidence. The real 
point in the case which I think is impor- 
tant is the question whether the tug 
ought to have stopped her engines. It is 
a singular fact in the case that the defence 
set up by the tug makes no mention of 
hearing any, whistles from the Camrose 
prior to seeing her. The first mention of 
the Camrose is, ^* In these circumstances 
those on board of the tug saw the loom 
of a steamship, which proved to be the 
Camrose^ coming from the westward, from 
two to three points on the starboard bow 
and about two cables* length distant.'^ 
When evidence was given by the master 
of the tug, he practically admitted that 
the whistle of the Camrose was heard at 
the same time as she was seen ; and when 
he came to be cross-examined it seemed 
clear, both from his fuller evidence and 
from his mate's evidence, that the whistle 
of the Camrose had been heard at an 
interval before she was seen ; and that 
she was seen and the whistle was heard 
again about the same time. The master 
said, '^ We heard two signals from him, 
one before we sighted him and one when 
we sighted him, four minutes between 
the two." I doubt whether his four 
minutes is right, but he certainly heard 
one and then another. The mate said : 
"I heard one blast before we saw her, 
some distance off. Nothing was done to 
the helm or engines then I heard 
another blast, and then saw the steamer 
only 600 feet off." That is quite a 
different story from that pleaded by the 
tug, and it is substantially, as I read it, 
the story told by the i)tic d'Aumale* s 
witnesses, whose story is that " In these 
circumstances the whistle of a steamship 
was heard by those on board the Dtie 
d*Aumale on the starboard bow. The 
Due d'Aumale was kept on her course and 
the whistle of the tug continued to be 
sounded one long and two short blasts at 
proper intervals. Soon afterwards the 
whistle was again heard, and after a short 



interval a steamship, which proved to be 
the Camrose, came in sight, two to three 
points on the starboard bow of the Due 
cTAumale, and about a quarter of a mile 
distant." That is substantially what the 
captain of the Due d^Aumede said. So 
there seems no doubt that the steamer's 
whistle was heard, and then there was an 
interval, and then it was heard again and 
the vessel was seen. That gives rise to 
the point whether the tug ought to have 
stopped her engines in the position which 
her master and mate described, when 
their evidence is considered as I have 
considered it, and when the evidence from 
the ship is considered. The point made 
by the defendants is that the tug and 
tow ought not to have, in the circum- 
stances, stopped at all, but ought to have 
kept on, as avowedly they did. That 
they kept on at the speed at which they 
were going, whether it was two or three 
knots — possibly it was only two — there i» 
no doubt whatever, practically until the 
collision took place. The tow-rope was 
taut all the time, and therefore the ship 
was making the same progress as the tag 
was making. The defendants say in these 
circumstances that they had no reason to 
stop. The plaintiffs' contention is that 
the tug ought to have stopped and let the 
way run off the ship, so that danger of 
collision or danger of any serious blow 
might have been averted. Let us first 
look at the position of the vessels. The 
Camrose was heading up Channel, ap- 
proaching Dungeness on an up-Channel 
course. The tug and tow were heading 
down Channel, but heading W.S.W., 
making for Cherbourg, and therefore 
they were crossing, or rather parting to 
the southward from the usual Channel 
course there ; and it seems to me that the 
moment the whistle was heard on the 
starboard bow the position probably was 
— almost a certainty — that that steamer 
was on a crossing course to theirs, and, 
the whistle being heard on the starboard 
bow, every movement forward brought 
those vessels into closer proximity. There- 
fore the position was such that the greatest 
precaution should have been taken to avoid 
danger and to minimise it in every way pos- 
sible. That seems to me absolutely clear ; 
and, when I have listened to the evidence 
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given by the master of the tug and the owners of the Ihio cPAumale, 
I cannot see that they have sug- 



mate, 

gested that there was any difficulty what 
ever in the tug stopping so as to allow 
the way to run off the ship. I have 
asked the Elder Brethren their advice on 
this, which is a nautical question, and I 
have had some difficulty about it, especi- 
ally because of what I have been referred 
to in the case of The Lord Bangor.^ That 
18 why I have pointed out in this case 
that the circumstances were such that, 
if it could possibly be done, such action 
should be taken to avert all danger of 
collision. The Elder Brethren have 
advised me that in this case the tug could 
have stopped, without encountering any 
difficulty with regard to her tow, suffi- 
ciently to let the way run off the tow ; 
that the circumstances of the case which 
I have described admitted of this being 
done, and in the position of the vessels it 
would have been proper seamanship to do 
80. That seems to me to end the matter, 
because if the ship s way had been taken 
off by the tug's stopping it is quite obvious 
that the collision which took place would 
not have taken place. I do not think 
that that leaves anything more to con- 
sider in connection with the navigation 
of the vessels. The result is that I find 
there was no blame in this case on the 
part of the Camrose, but, on the other 
band, that the Challenge and the Due 
d'Aumale must be held to blame. 

[The argument on the question of rea 
judiaUa was then heard, on which the 
learned Judge gave judgment as follows :] 

The point taken by the defendants the 
Compagnie Maritime Fran9aise is that 
there has been a decision between the 
plaintiffs and the owners of the Due 
d^Aumale which biods the plaintiffs, the 
owners of the Camroae^ so that they can- 
not proceed with the present case. When 
the matter is discussed, objection is taken 
by' the plaintiffs that the questions at 
issue, which decide the merits of the case, 
have never been determined at all be- 
tween the plaintiffs and the defendants in 
this case. They certainly never have 
been determined between the plaintiffs 
and the tug- owners ; and it is said they 
have never been determined in any shape 
or form between the plaintiffs and the 



The matter 
has been treated in a very summary 
way before me. I have had nothing 
handed in except some admissions, a copy 
of a judgment obtained at Nantes by the 
owners of the Due d^Aumale^ and copies of 
some pleadings and form of judgment at 
Antwerp. But giving the best judgment 
I can on the way the matter has been 
discussed before me, as I understand, 
what has taken place is this : The owners 
of the Dvc d'Aumale arrested the Camrose 
at Antwerp in order to levy, if possible, 
upon that ship or the bail given for it, 
the amount of a judgment which they 
might afterwards obtain in Nantes. Pro- 
ceedings were instituted by them at Nantes 
subsequent, as I understand, to the time 
when the ship was arrested at Antwerp, 
and those proceedings were entered in 
the Commercial Tribunal at Nantes, for 
the purpose of obtaining a decision that 
the Camrose was to blame for the collision, 
and liable for the damages which the owners 
of the Duo d'Aumale sought to recover from 
the owners of the Camroee. The owners 
of the Camrose did not appear in that 
suit, as is recoi*ded in the admission that 
has been made. They were not at the 
commencement of the suit, nor at any 
time subsequently, within the territory of 
the Republic of Prance, and not subject 
to the jurisdiction of the said Court, and 
they never appeared in that suit. The 
suit was proceeded with, and treated as a 
suit by default, and a judgment was ob- 
tained in the tribunal at Nantes, which, 
in effect, appears to me to hold the owners 
of the Camrose responsible for damages 
sustained by the owners of the Due 
d^Aumale. Then, having obtained that 
judgment, the plaintiffs in the French 
proceedings took steps to enforce it in the 
proceedings in which they had arrested 
the Camrose at Antwerp. As I under- 
stand from the copy judgment before me, 
the Civil Tribunal at Antwerp determined 
that an exequatur of the judgment given 
by the tribunal at Nantes should be 
granted, but that they had no jurisdic- 
tion as regards Ruys k Co., who had given 
bail to prevent the arrest of the Camrose. 
The only point that is taken for the 
present defendants, the owners of the 
Due cCAumcUey is that, by appearing in 
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Belgium to stop their ship being arrested, 
the present plaintiffs in some way assented 
to the jurisdiction of the French tribunal 
at Nantes. I confess I am wholly unable 
to follow that point. It seems to me that 
the owners of the Camrose were in no 
way bound to submit to the jurisdiction 
of the Court in France. They did not 
appear and were not there, and they 
owed no allegiance to France or the French 
Court. It is said they were bound to 
appear in Nantes, because their ship had 
been arrested in Belgium to enforce a 
judgment not yet obtained at Nantes. 
It may be that, by not appearing at 
Nantes, they have left themselves in the 
position of having this judgment some- 
how enforced against them in Belgium ; 
but I am not informed at present how 
that is going to be done. There is no 
evidence before me of any jurisdiction 
over the bail, or to try the merits. There 
is no doubt whatever that the question of 
the merits has never been tried any- 
where ; and that being so, as I say, the 
whole point is that, somehow or other, 
because the owners of the Camrose have 
appeared, when no suit had been instituted 
in France, to stop the arrest of the ship 
in Belgium, they have submitted to the 
jurisdiction of the tribunal in France. I 
fail to understand how that is substan- 
tiated. It seems to me that that is no 
bar to the judgment I have pronounced, 
holding the two seta of defendants to 
blame. 



Solicitors— Thomas Cooper & Co., for plain tiflfs ; 
Williamson, Hill k Co., agents for R. & R. F. 
Kidd, North Shields, for defendants, the 
owners of the tug Challenge; William A. 
Grnmp 8c Son, for defendants, the owners of 
the Jhic d'Atimale, 

[^Reported by Arthur Pritehard^ Iskq., 
BarrUt/^-at- La rv. 
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Salvage — Tug and Taw — Collision of 
Tow toith another Vessel — Negligence of 
both Tow and Master of Tug — Subsequent 
Services to Tow by Tug — Claims for Salvage 
by Owners and Crew of Tug. 

Where a collision or other occurrence has 
originated in the negligence of both a tug 
and her tow, and that occurrence requires 
services of a salvage nature to be rendered 
by tlie tug to the tow, the tug cannot claim 
salvage remuneration. 

A collision occurred between two vessels, 
one in tow of a tug, caused by the negli- 
gence of both the tow and the tug, and the 
negligence of the tug was that of her master 
alone. Owing to the collision the tug suh- 
sequ^ently rendered services of a salvage 
nature to the tow ; but the crew of tlie Uvg 
incurred no risk, and did nothing mere 
than their ordinary duties on the tug. The 
towage contract provided " tha;t to aU in- 
tents and purposes whalsoever the master 
and crew of the tug .... shall be deemed 
. ... to be the servants of the owners of the 
vessel .... towed," and was to the effect 
that the oumers of the tug should not be 
answerable, and the oumers of the tow 
should indemnify them against all liability 
for any loss or damage to the tow arising 
from the negligence of the master of the tug, 
and that the hiring of the tug was not to 
prejudice any claim of the tug-owners to 
salvage: — Held, that neither the owners of 
the tug nor her crew could recover salvage 
remuneration. 

Action for salvage. 

The plaintiffs were the Elliott Tug Co., 
the owners, and the master and crew 
of the steamtug Challenge, and the defen- 
dants were the owners of the French 
barque Duo d^Aumale. 

The plaintiffs' case in the statement of 
claim was to the effect that about 8 a.m. 
on June 22, 1902, during a dense fog, the 
tug ChaUenge, with the Due d^Aumale in 
tow, was in the English Channel, off 
Dungeness, on a voyage from London to 
Cherbourg, when the steamship Camrose 
came into collision with the DuccPAumale. 
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The Ihie d'Aumale was severely damaged 
by the collision, and leaked badly. The 
leak could not be stopped, and all the 
pumps were set to work. The weather 
continued very thick, and eventually the 
tug was ordered to proceed with her as 
quickly as possible to Calais, where the 
vessels arrived at 4 p.m. The pilots who 
were taken on board at first refused to 
take the Duo (TAwncUe into port owing 
to the state of the tide ; but as she was 
sinking, and had already six feet of water 
in her, they agreed to do so. She would 
not steer properly, and struck a tug and 
the quay wall, but was put on the mud in 
safety. 

At the trial the defendants admitted 
the statement of claim as above, except 
that the probability of the vessel sinking 
should be judged of by the Court, subject 
to the evidence of the defendants' master 
and his documents. It was also admitted 
between the parties that in an action in 
respect of the above collision, brought by 
the owners of the Gamrose against the 
owners of the Challenge and the owners 
of the Dfic d!Aumale {The Challenge 
and the Due d*Aumale, No, 1, ante^ p. 2), 
it had been decided that the collision was 
caused by the negligence both of the 
Challenge and of the Dttc d^AumaUj and 
that the negligence on the Challenge was 
that of her ma.«iter alone. 

On thef^e facts and admissions the 
plaintiffs, the owners and crew of the tug 
Challenge, claimed a right to salvage. 
The plaintififs, the tug-owners, relied on 
the terms of their towage contract with 
the defendants. 

The material terms of the contract were : 
''.... that the owners of the steam tugs 
are not to be answerable or accountable 
for any loss or damage whatsoever, by 
<x>llision or otherwise, which may happen 
to or be occasioned by any vessel or craft 
or any of the cargoes on board of the 
same while such vessel is in tow, whether 
arising from or occasioned by any accident 
or by any omission breach of duty mis- 
management negligence or default of 
them or their servants .... and that the 
owner or persons interested in the vessel 
or craft 'so towing or of the cargo on board 
of the same shall and do undertake bear 
satisfy and indemnify the tug owners 



against all liability for the above men- 
tioned matters; and especially that to 
all intents and purposes whatsoever the 
master and crew of the tug or tugs so 
towing shall be deemed and considered to 
be the servants of the owners of the vessel 
or craft towed, the tog owners being in 
no way liable for any of their acts or for 
any of the consequences of the causes 
above excepted. The acceptance hiring 
or employing of a steam tug is not to 
prejudice any claim the steam tug owners 
may have to salvage remuneration for any 
extra services that may be rendered to 
the ship or cargo from or arising out of 
circumstances not existing or contemplated 
at the time of such acceptance hiring or 
employment.'' 

AspinaU, K,C., and A, E, Nelson, for 
the plaintiffs. — The plaintiffs are entitled 
to salvage. Under the towage contract 
the right of the tug- owners to salvage was 
expressly reserved. And under that con- 
tract the master of the tug was the servant 
not of the tug-owners, but of the owners 
of the tow, and it is they who were liable 
for his negligence — MUbum de Co. v. 
Jamaica Fruit Co, [l900].* The tug's 
claim is not defeated by negligence of 
the master, for as between the tug and 
tow there was no negligence on his part. 
He was bound to obey the orders of the 
tug, and was merely doing so. Again, 
the contract to tow could not be per- 
formed owing to the collision damage, and 
came to an end. The tug was then under 
no further obligation to the tow, and on 
this principle she should get salvage for 
her services — The Minnehaha [l86l] "^ and 
The Five Steel Barges [ 1 890].^ But in any 
case the crew of the tug were not wrong- 
doers, and are entitled to salvage. The 
point is now argued for the first time. 
No doubt it was assumed formerly that 
they were identified with their wrong- 
doing ship — Thorogood v. Bryan [lS49].* 
This has only been recognised to be bad 
law since the decision of The Bernina 

[1888].* 

(1) 69 L. J. Q.B. 860 ; [1900] 2 Q.B. 54 

(2) Lush. 335; 15 Moo. P.O. 133. 

(3) 69 L. J. P. 77 ; 16 P. D. 142. 

(4) 18 L. J. C.P. 336 ; 8 C. B. 115. 

(5) 57 L. J. P. 66 ; 13 App. Cas. 1. 
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Carver^ K.C.y and Noad^ for the defen- 
dants — One yessel cannot get salvage for 
services rendered to another arUing out 
of a collision for 'which both are to blame, 
on the principle that no man can profit 
by his own wrong — The Cargo ex CapeUa 
[l867].^ A tug can never claim salvage 
where she has negligently brought her 
tow into danger — The Minnehaha,^ The 
Robert Dixon [l879]J and The Altair 
[lS97].^ As regards the separate claim of 
the crew, a crew may get salvage where 
they have performed services for the 
benefit of their owner which were not 
within their contract — The Sappho [l87l].* 
But all salvage must be voluntary, and 
the crew can get no salvage reward where, 
as here, they were under a duty to do the 
work, and were only fulfilling their con- 
tract — The Maria Jane [l85o].^® 

[The following authorities were also 
referred to during the argument: The 
Glen/ruin [l885]/^ The President Ludwig 
[i90l],>2 2'he Glmgaher [l872],'3 and 
Kmmedy on Salvage^ pp. 72 and 94.] 

GoBEUi Barnes, J. — After stating the 
facts, the learned Judge continued : The 
facts are not in dispute. They give rise 
to certain questions of law. It is said, 
first of all, that the plaintiffs, the owners, 
master, and crew of the ChaUenge, can 
recover no salvage remuneration because 
the collision, and what happened after- 
wards as a consequence of it, were due to 
the negligence which I have referred to 
on board the Due d^Aumale and on board 
the tug. The second point which has 
been discussed is whether anybody out of 
the crew, or the owners of the tug— any- 
body other than the person who was the 
actual negligent person — can recover 
salvage. The first point appears to me to 
depend upon the decisions and principles 
which have guided this Court in arriving 
at itja judgments on the subject of salvage 
services. The general position, where 
what has happened is due to the negligence 

(6) L. R. 1 A. & E. 366. 

(7) 6 P. D. 54. 

(8) 66 L. J. P. 42; [1897] P. 105. 

(9) 40 L. J. Adm. 47 ; L. R 3 P.O. 690. 

(10) 14 Jur. 857. 

(11) 54L. J.P. 49; 10 P. D. 103. 

(12) Shipping Gazette, May 16, 1901. 

(13) 41 L. J. Adm. 84 ; L. R. 3 A. & B. 634. 



both of the tug and of the tow, ban been 
discussed in one or two cases — ^amongst 
others in The Minnehaha^^ the well-known 
judgment which is set out in so many 
subsequent cases and in the text-books. 
The passage in it which is of importance 
is (Lush, p. 348): ''If the danger from 
which the ship has been rescued is attri- 
butable to the fault of the tug ; if the tug, 
whether by wilful misconduct, or by 
negligence, or by the want of that reason- 
able skill or equipments which are implied 
in the towage contract, has occasioned or 
materially contributed to the danger, we 
can have no hesitation in stating our 
opinion that she can have no claim to 
salvage." It has been said that such 
observations do not apply where both tug 
and tow are negligent, but that cannot be 
said of such a case as The AUair,^ There 
a tug was held responsible for the direction 
of the course, and, having been found 
negligent in respect of it and in not 
taking soundings, her claim for salvage 
was dismissed. There was in that case a 
counterclaim by the defendants. It was 
also dismissed, because their master was 
held guilty of contributory negligence in 
allowing the tug to run on instead of 
ordering her to haul off when approaching 
a difficult port in foggy weather. There 
was negligence of both tug and tow, and 
both claim and counterclaim were dis- 
missed. The Robert Dixon"^ has been cited 
to me. I do not think there was any 
point there of negligence on the part of 
both tug and tow. But the beginning of 
the judgment of the late Lord Esher (then 
Lord Justice Brett) is very important: 
** The plaintiffs being under a towage 
contract, bring this action, in which 
they assert that the towage service was 
altered into salvage ; and it seems to me 
that the plaintiffs are in this position, 
that it lies on them to shew that the 
change occurred without any want of 
skill on their part, but by a mere accident 
over which they had no control. The 
burden of proof on both the affirmative 
and the negative issues is on the plaintiffs, 
that is, both that there was an inevitable 
accident beyond their control, and that 
they shewed no want of skill." It appears 
to me, apart from the question of indi- 
viduals, with which I will deal in a 
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moment, that where there is an occur- 
rence — I will not use the word '' accident " 
— which requires services of a salvage 
nature, and that occurrence has originated 
in the negligence of both tug and tow, 
the tug cannot claim any salvage for 
services afterwards rendered in extricating 
the ship from the difficulty in which she 
has been placed by that joint negligence. 
The second point which has been taken is 
that at any rate those persons on the tug 
who were not negligent, and even her 
owners, because they were not negligent 
personally, can recover for salvage services. 
As far as the owners are concerned 
the point depends partly upon the towage 
contract which was entered into between 
the owners of the Dtui d^Aumale and the 
Elliott Steamtug Co., and under which 
the Due d*AumcUe was to be towed from 
London to Cherbourg. There are con- 
ditions on the back of it which are said to 
affect this case. Those conditions are 
very long. I have read them carefully, 
and I take the view presented by the 
defendants in connection with the excep- 
tions referred to — namely, that they are 
really exceptions which excuse the owners 
from liability, but do not affect the pre- 
sent question of salvage services. The 
owners really stand or fall by the negli- 
gence of their master, and cannot recover 
salvage. I do not think it true in this 
case to say, as the plaintiffs contended, 
that the tug was under no obligation 
whatever afterwards to do anything for 
the ship. It seems to me not carrying 
out the principles to be found in a part of 
the judgment in The Minnehaha^ {Lush, 
p. 348). I cannot regard the tug, in a 
case of this kind, as released from all duty 
towards the tow. It seems to me that 
after the accident happened she was not 
relieved from all obligation towards the 
ship, but that if salvage services were per- 
formed in getting the ship out of difficulty 
there would be, to use the language of 
the Privy Council in The Mitmehaha^ 
(Luah, p. 848), *' serviced of a different 
class and bearing a higher rate of pay- 
ment," and it would be '' held to be im- 
plied in the contract " that the tug should 
be '^ paid at such higher rate." But in 
this case there would be no payment, for 
reasons I have already given, because 



there was negligence on the part of the 
master contributing to the situation from 
which the ship had to be relieved. So I 
cannot accept the view that the tug was 
under no obligation what.ever to the tow, 
as contended. A good deal seems to me 
to follow from that, because I have no 
doubt whatever, for the reasons I have 
given, that the tug- owner and the master 
cannot recover in this case, because of the 
negligence of the master. 

But the contention further is that the 
crew at any rate can recover — those, I 
mean, who are not responsible for this 
disaster. So far as I know, it is the first 
time this point has been raised, so as to 
endeavour to separate the crew from the 
master or the negligent person. There 
have been one or two cases referred to, 
but they have practically no bearing upon 
this particular question. There is first of 
all The Sapp lo,^ where services were per- 
formed to ships belonging to the same 
owner, and the master and crew were 
held entitled to salvage. There is also 
the case of The Olengaber,^^ where, by the 
improper navigation of a steamtug, a 
vessel at anchor was sent adrift and 
placed in jeopardy. Another steamtug, 
the Warrior, rendered assistance to the 
drifting vessel, and it waA held that the 
owners of the Warrior were entitled to an 
award, although some of them were also 
owners of the vessel which occasioned the 
mischief. Sir R. Phillimore, in giving 
judgment in that cane, said : " With 
regard to the Warrior it has been con- 
tended that that vessel is not entitled to 
be considered as a salvor, because it ap- 
peared in evidence that some of her 
owners were also owners of the Black 
Prince. This objection, if allowed to prevail, 
could not affect the claim of the crew, 
nor could it aflect those owners of the 
Warrior who are not owners of the Black 
Prince, and in my opinion it cannot be 
sustained. I know of no authority for 
the proposition that a vessel wholly un- 
connected with the act of mischief is dis- 
entitled to salvage reward simply because 
she belongs to the same owners as the 
vessel that has done the mischief. I shall 
therefore hold that the Warrior is entitled 
to salvage reward." That judgment, in 
the part which I havo read, shewed the 
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difference between the claim of the crew 
and the claim of those owners who were 
not owners of the Black Prince, and the 
learned Judge allowed the whole claim — at 
least he allowed, as I understand, salvage 
for all. But that case differs from the 
view expressed by Mr. Justice Butt in The 
Olenfruin,^^ where it was held that the 
master and crew were entitled to salvage. 
The headnote to that case is as follows : 
*'A steamship laden with cargo became 
disabled at sea in consequence of the 
breaking of her crank shaft. Such break- 
age was caused by a latent defect in the 
shaft, arising from a flaw in the welding, 
which it was impossible to discover. Her 
cargo was shipped under bills of lading 
which contained among the excepted 
perils ' all and every the dangers and 
accidents of the seas and of navigation of 
whatsoever nature or kind.' Another 
vessel belonging to the same owners towed 
the disabled vessel to a place of safety. 
In an action of salvage brought by the 
owners, master, and crew of the salving 
vessel against the owners of cargo on the 
salved ship : — Held, that the master and 
crew were entitled to salvage, but that the 
owners were not, for that there was an 
implied warranty by them that the vessel 
was seaworthy at the beginning of the 
voyage." He awarded salvage to one 
owner who was not owner of the ship 
under contract, and he awarded some to 
the master and officers and crew of the 
other ship — the independent ship. I can 
understand quite well that where the 
vessel which renders salvage services is 
entirely unconnected with the ship that 
is salved, those persons, like the master 
and crew or owners, who are in no way 
owners of the ship that is salved, or under 
no liability to persons on board that ship — 
I can quite understand that those indepen- 
dent persons can recover salvage without 
any difficulty in the way of it. But I do 
not think that applies to the case of a tug 
and her tow. I cannot help thinking one 
must consider a little more fully upon 
what principle the Court proceeds in 
awarding salvage. The Court is guided — 
I am speaking generally and without that 
minute consideration which I should give 
to a written judgment — by due regard to 
the benefit conferred, combined with due 



regard to the general interests of ships 
and commerce : I mean the policy of what 
is to be done comes into consideration as 
well as the mere benefit received. It 
seems to me that both as a principle and 
matter of good policy it would not be 
desirable to encourage a crew to recover a 
salvage reward in such cases of tug and 
tow where their master had been one of 
the causes of the disaster from which the 
ship to which salvage service had been 
rendered was rescued. There is a case 
which supports that view — ^the case of The 
Cargo ex CapeUa.^ In that case Dr. 
Lushington said: "In my mind the 
principle is this, that no man can profit 
by his own wrong. . . . The rule would 
bar any claim by them for services 
rendered to the other ship which was 
a co-delinquent in the collision ; but 
the present claim, it is to be observed, 
is a demand for salvage against the 
cargo, the owners of which were per- 
fectly innocent." That, therefore, was 
a claim by the master and crew of one 
of the colliding vessels. In the case of 
The Glen/ruin,^^ to which I have referred, 
the people on the salving vessel had 
nothing whatever to do with the accident 
that happened to the salved vessel. In 
the case of The Glengaber^^ the steamtug 
which came up and rendered assistance 
had nothing to do with the accident 
which originally brought about the 
difficulty ; and it is a remarkable fact, I 
think, that no case has been cited to me 
in which any similar suggestion has been 
made of the crew in a towage case recover- 
ing salvage where the master and owners 
could not. The point must have arisen. 
It was capable of being made in The 
Cargo ex CapeUa,^ It was capable of 
being made in The Altair ^ and in other 
cases. But it has never been suggested ; 
and it seems to me that it maybe that the 
right view to take is this — that the tug- 
owners were not relieved entirely from 
their contract by what had happened ; and 
when they proceeded to render services 
afterwards, they were extricating them- 
selves and the ship from a difficulty in 
which both were placed by joint negligence. 
In this case what the tug did was in fine 
weather to tow this ship to Calais. The 
owners and master could not recover, and 
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the crew did nothing more than their 
ordinary duties on the tag, without any 
risk that I can see. They do nothing 
more than, it seems to me, their ordinary 
duties towards their owners and master. 
It may very well be that there might be 
a case of joint negligence producing a 
disaster to a tow, where a man might be 
put on board the tug, or required to per- 
form services entirely outside the ordinary 
duties of tug and tow. When such a case 
arises, it can be dealt with. But this case, 
I think, can be dealt with on that argu- 
ment fdone with which I have already 
dealt. It seems to me it would be bad 
policy to encourage sailors, as it were, to 
hope ejxd expect that their master might 
gete the ship he was towing into danger, 
so that they would have to render services 
for which they could recover. I think 
that would be introducing something 
extremely novel into this Court, and what 
seems to me to be a dangerous kind of 
policy. On the whole, although this 
matter has been very fully discussed, and 
I have given judgment without reserving 
it, it seems to me that I am right in hold- 
ing that no salvage award can be recovered 
in this case by anybody connected with 
the tug. One word more. I only wish 
to refer to the cases of The Bemina ^ and 
MiUmm v. Jamaica Fruit Co.^ They 
appear to me to have nothing whatever to 
do with the present case. My judgment, 
therefore, must be that the suit of the 
plaintiffs is dismissed. I think, in the 
circumstances under which the case has 
come before the Court — they are peculiar 
— the proper order is that each should 
pay their own costs. 



Solioiton — Lowless k Ck>., for plaintiffs; 
William A. Cramp k Son, for defendanta 

l^jforisd by Arthur Pritehard, Esq. , 
Sarriiter-at-Law. 



The Cordilleras. 



AdmiraUy, 

Gk>RBLL Barkes, J. 

1903. 

Nov. 9, 17. 

Limitatwn of Liability — Grou Tonnage 
— Certificate of Registry-^CerUfioate re- 
epeeting Double Bottom — Merchant Ship- 
ping Act, 1894 (57 <fc 58 Vict. c. 60). 
8. 81. 

In an action for limitation of liability, 
the groea tonnage in the case of a Briti^ 
veeeel wiU be taken as shewn by her cer- 
tificcUe of registry, or in the case of a 
foreign veeeel, to which an Order in Council 
made under section 84, sub-section (1) of 
the Merchant Shipping Act, 1894, applies, 
by her certificate of registry or other national 
papers, wWtout any necessity for adducing 
a certificate under section 81 respecting the 
double bottom for water bcdlast. 

The Zanzibar (61 L. J. P. 81 ; [1892] 
P. 233) considered. 

Action for limitation of liability. 

The plaintiffs were the Sod^t^ Anonyme 
des Chargeurs lUunis, a company in- 
corporated in France, the owners of the 
French steamship Cordilleras, and they 
brought this action to limit their liability 
in respect of a collision between the Cor- 
diUeras and the steamship Poplar, The 
defendants were William France Fenwick 
k Co., the owners of the gteamship 
Poplar, and all other persons claiming to 
have sustained damage or injury by 
reason of this collision. 

In a previous action between the 
owners of the Poplar and the owners of 
the Cordilleras, the Cordilleras had been 
held to blame for the collision, and her 
owners had been held liable both for the 
damage to the Poplar caused by the col- 
lision and for subsequent damages conse- 
quent upon this collision, and caused by 
subsequent collisions between the Poplar 
and the steamship Morocco and other 
vessels. Other actions or claims were 
pending against the owners of the Cor- 
dilleras by the owners of the Morocco 
and of the cargo on board the Morocco, 
and by the owners of the other vessels, 
in respect of the subsequent collisions. 

The plaintiffs claimed to limit their 
liability under section 503 of the 
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Merchant Shipping Act, 1894, on 3,26226 
tons, which they alleged to be the gross 
tonnage of the CordiUeras without de- 
duction on account of engine room. The 
defendants did not admit that the gross 
tonnage was as stated, but no question 
was raised about any deduction on account 
of engine room. The French certiBcate 
of nationality of the Cordilleras, as 
translated and verified by affidavit, con - 
tained the following particulars : 

Special tonnage for the pay- 
ment of the subsidies pro- 
vided by the law of the Tons 
30th January, 1893 . . 3353 72 

Volume of the hull 

Superstructures . . . 



Gross measurement (accord- 
ing to the 1889 Decree) . 

r engines I 

Deductions < other deduc- V . 

L tions 

Net measurement . 



i" 



3262-26 
1475-08 



1787-18 



It also appeared from the affidavit of 
M. de Clermont, one of the directors of 
the plaintiff company, that the OordiUeras 
was constructed with a double bottom 
containing water-ballast tanks, which 
measured 91*46 tons; and that the gross 
tonnage — described in the above transla- 
tion of the French certificate as " gross 
measurement (according to the 1889 
Decree) 3262-26 '*— did not include the 
91*46 tons. 

At the hearing of the action it was 
objected on behalf of some of the defen- 
dants that the plaintiffs ought in any case 
to prove under section 81 of the Merchant 
Shipping Act, 1894, that the space be- 
tween the inner and outer plating of the 
double bottom was not available for the 
carriage of cargo, stores, or fuel. The 
case was subsequently adjourned, and 
affidavits to this effect were filed by the 
plaintiffs. 

Laing, K,C., and (7. Stuhba, for the 
plaintiffs. — ^The Order in Council respect- 
ing France, dated May 5, 1873, and made 
under the Merchant Shipping Act Amend- 
ment Act, 1862 (25 & 26 Vict. c. 63), 
8. 60, continued in force under section 745 
of the Merchant Shipping Act, 1894, as if 
it had been made under section 84 of the 
1894 Act. Therefore, under this Order 



in Council, the CordiUeran is to be deemed 
to be of the gross tonnage denoted in her 
national papers, for the purpose of limiting 
her liability under section 503 of the 1894 
Act. The gross tonnage so denoted is 
3262*26 tons. The measurement of the 
double bottom has never hitherto been 
included in her gross tonnage, and there- 
fore cannot be included now. 

D, Stephens^ for the defendants, the 
owners of the Morocco, — First of all, the 
plaintiffs are not entitled to rely on 
the French certificate. Section 84 does not 
apply to cases of limitation of liability. 
The provisions in section 503, as to the 
measurement of the tonnage of a foreign 
ship, are exhaustive. The plaintiffs ought 
to satisfy those provisions. Secondly, even 
if section 84 applies, the measurement 
of the double bottom of the GordilUraa 
ought to be included in her gross tonnage 
for the purpose of limitation of liability. 
A foreign ship can be in no better position 
under section 84 of the 1894 Act than if 
she were limiting her liability as a British 
ship with a British certificate. But in 
that case, under section 81 and Rule I. (2) 
of the Second Schedule of the Act, her 
tonnage must be so measured as to 
include the double bottom, unless the 
plaintiffs produced a certificate under 
section 81 by "a surveyor of ships" as 
defined by section 724 of the Act. Thn 
Zarvsibar [l892] * is no authority to the 
contrary. Either there was such a certifi- 
cate there, or the point was not taken. The 
plaintiffs must include the measurement 
of the double bottom in their gross ton- 
nage until they produce such a certificate. 
The defendants put these points before 
the Court, but if they are approved the 
only gain to the defendants will be a small 
additional sum for interest by the delay 
of the decree until the plaintiffs obtain 
the proper certificates. 

Laing, K.C, in reply. — Tn the case of 
a British ship, section 6 deals with what 
a surveyor of ships has to do in surveying 
a ship before regibtry, and shews how the 
tonnage in the certificate of registry is to 
be ascertained. The certificate is then 
the proper evidence of her gross tonnage 
for all purposes. There never has been a 
case in which any other certificate but 
(I) 61 L. J. P. 81 ; [1892] P. 233. 
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the certificate of registry has been pro- 
duced in an action for limitation of 
liabOity. A foreign ship may be specially 
measured under section 503, but that is 
cumbrous, and the provisions of section 84 
are intended to avoid it. Under sec- 
tion 84 and the Order in Council the 
French certificate of the Cordilleras is as 
much the proper evidence of her gross 
tonnage as the British certificate of 
registry would be in the case of a British 
vessel. Further, the gross tonnage of the 
CordilUras as shewn by the French certi- 
ficate is measured "according to the 1889 
Decree," which was no doubt an enact- 
ment in France of the provisions of 
section 5 of the Merchant Shipping 
(Tonnage) Act, 1889, now represented by 
section 81 of the 1894 Act. Therefore 
section 81 has been complied with. 

LaurisUm Batten, for the defendants, 
the owners of the Poplar » 

BaUochf for the defendants, the owners 
of cargo on board the Morocco, 

GoRELL Babnes, J. — This is a suit 
for limitation of liability brought by the 
owners of the French steamship (7or- 
dilleras in respect of a collision which 
occurred between that vessel and the 
steamship Poplar. The plaintifl's, the 
owners of the CordiUeraa, seek to limit 
their liability in accordance with sec- 
tion 503 of the Merchant Shipping Act, 
1894, which applies to the owners of a 
ship, whether British or foreign. There 
seems no doubt that, subject to certain 
points which have been discussed, they 
are entitled to the usual decree of limita- 
tion of liability. Although a somewhat 
complicated declaration is claimed in the 
statement of claim, I think that a decree 
in the ordinary form will be adequate to 
provide for all claims — there being no 
question raised, as I understand, as to all 
these claims we have heard of being dealt 
with in the present suit. If anything is 
heard of them, there may be liberty to 
apply. The points discussed really turn on 
the question of the tonnage upon which the 
owners of the CordillerM are to be held 
entitled to limit their liability. For the 
purpose of section 503 the tonnage of a 
steamship is her gross tonnage without 
deduction on account of engine room. 



According to the affidavit of M. de 
Clermont, the GordiUeras is a steamship of 
the gross tonnage, without deduction on 
account of engine room, of 326226 tons. 
He annexes to his affidavit the certificate 
of French nationality, with a translation. 
The translation is before me, and in that 
I find that the gross measurement, accord- 
ing to what is referred to as the 1889 
Decree, is mentioned hh the figure which 
I have referred to in the affidavit — that 
is, 3262-26 tons. 

The only points that really are of 
materiality, upon which this case stood 
over, were — first, that the affidavit did 
not perhaps adequately negative the fact 
that there was any loss of life or personal 
injury. But there are now two further 
affidavits, one by the pilot and one by 
Mr. Stokes, the solicitor, who has made 
enquiries, shewing there was no loss 
of life or personal injury caused by the 
collision between the Cordilleras and the 
Poplar, or by the subsequent collisions 
between the Poplar and other vessels. 
The other point was that the tonnage 
which was. mentioned in the affidavit and 
certificate was arrived at after deducting 
from a larger figure the measurements of 
the water- ballast tanks which were in the 
bottom of this ship. M. de Clermont in 
his affidavit says that the measurement of 
the water ballast tanks is 91*46 tons. 

Now it was contended, first of all, that 
by section 503 the tonnage of this ship 
ought to be ascertained, either under sub- 
section 2 (6), by her measurement accord- 
ing to British law, if she has been or can 
be so measured ; or under sub-section 2 (c), 
where, if she has not and cannot be so 
measured, provision is made for what is 
to be done. But the point raised by the 
plaintififs was that there was no necessity 
to have the tonnage of this ship ascer- 
tained under section 503, because sec- 
tion 84 of the Act of 1894 provides that 
** Whenever it appears to her Majesty the 
Queen in Council that the tonnage regula- 
tions of this Act have been adopted by any 
foreign country, and are in force there, 
her Majesty in Council may order that 
the ships of that country shall, without 
being re- measured in her Majesty's 
dominions, be deemed to be of the tonnage 
denoted in their certificates of registry or 
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other national papers, in the same manner, 
to the same extent, and for the same 
purposes as the tonnage denoted in the 
certificate of registry of a British ship is 
deemed to he the tonnage of that ship." 
We have here the tonnage certificate of 
this ship measured in France. There 
was an Order in Council, made in 1873, 
hy which her Majesty directed that the 
ships of France, the certificates of French 
nationality and registry of which are 
dated on or after June 1, 1873, should be 
deemed to be of the tonnage denoted in 
the said certificates of French nationality 
and registry. And section 745 of the Act 
of 1894 provides that '^ Any Order in 
Council . . . made or granted under any 
enactment hereby repealed shall continue 
in force as if it had been made or granted 
under this Act." So it was contended 
that, by virtue of section 84 of the Act of 
1894 and the Order in Council, the 
French tonnage certificate of this ship, 
which was granted on February 27, 1896, 
and therefore long after the date men- 
tioned in the Order in Council, was 
adequate for the purpose of this limitation 
suit. It was objected that at any rate 
that certificate did not shew compliance 
with section 81 of the Act of 1894 with 
regard to the space in the water-ballast 
tanks. As I understood firom the argu- 
ment on the first hearing of this case, 
counsel for the owners of the Morocco was 
quite satisfied that the present case should 
go through on the certificate produced, if 
there was sufficient evidence to shew, as a 
matter of fiict, that the water-ballast 
spaces were not available for cargo. 
Accordingly, affidavits have been made to 
shew that the water-ballast tanks in this 
ship were not and cannot be used for the 
carriage of cargo of any kind. So, upon 
the merits, there is really very little point 
at all, and practically no point. I 
have no doubt that re-measurement in 
England would produce the same result. 

But the question is whether the Court 
should act upon the certificate obtained 
in France and produced here. The case 
of The Zanzibar^ was referred to, and I 
think it is tolerably clear that the learned 
President in that case was of opinion, 
dealing with the sections of the Acts of 
1854 and 1889, that the words of the 



Act of 1854 would never have allowed 
the measurement of these water-ballast 
tanks to be included in the gross tonnage. 
But he said that at any rate the Act of 
1889 had made the point quite clear, and 
that the space was to be excluded in 
accordance with one or other of the Acts. 
Now, all that he had before him appears 
to have been a copy of the register, for- 
tified by affidavits. So he had nothing 
to shew that section 5 of the 1889 Act 
had been complied with by obtaining the 
certificate of a surveyor appointed by the 
Board of Trade. It seems to have been 
taken for granted that when the certificate 
of a British ship was put in, shewing the 
gross tonnage, that gross tonnage would 
be taken as practically certified, and that 
all that was necessary to be dealt with in 
arriving at it had been dealt with by 
proper certificates. No point seems to 
have been taken in that case that there 
should have been another certificate 
specially brought before the Court. So it 
seems to me that in an ordinary limita- 
tion suit where the certificate of registry 
is put in and supported by affidavit, the 
gross tonnage will be taken in the ordi- 
nary way, and the limitation amount 
calculated upon that certificate, without 
the necessity of adducing at the hearing 
the certificate of a surveyor under sec- 
tion 81 of the Act of 1894. For two 
reasons there ought to be no difficulty in 
dealing with a British ship. First, be- 
cause by the construction of the measure- 
ment sections and schedules the water- 
ballast tanks ought never to have been 
included at all, as the President indicates 
— ^though I must say there is possibly 
difficulty about that now, because of the 
words in the Second Schedule of the 1894 
Act — namely, *' subject, however, to the 
provisions of this Act in the case of a 
ship constructed with a double bottom 
for water ballast." But if that be not 
correct, there is the prima fade evidence 
of the certificate, shewing the tonnage, 
and the inference that what has been 
necessary to shew that tonnage properly 
has been complied with. Then we come 
to the case of a foreign ship and the 
application of section 84 of the Act of 
1894, which provides, in the terms I have 
already mentioned, that her Majesty may 
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•order that the ships of a foreign country 
shall, without being re-measured, be 
deemed to be of the tonnage denoted in 
their certificates of registry or other 
national papers, in the same manner, to 
the same extent, and for the same pur- 
^poses as the tonnage denoted in the certi- 
ficate of registiy of a British ship is deemed 
to be the tonnage of that ship. Here, again, 
we get a denotation of the gross tonnage, 
the amount I have already referred to, 
and I see no reason why I should not hold 
that that may be treated, for the purpose 
of limitation proceedings, just in the same 
way as the denotation of tonnage in the 
certificate of registry of British ships. I 
do not know whether it was necessary to 
have gone into this matter at great length, 
because the defendants have only put the 
matter before me. They do not really 
want to have this ship re-measured, 
except for the purpose of occasioning a 
little delay and getting a little more 
interest. There is really no substance in 
the discussion at all. 

The result will be the usual decree of 
limitation of liability. Pending actions 
will be stayed upon payment being made 
Into Court in the usual way, and upon 
security for the costs of the defendants to 
the limitation suit and for the costs 
of the cargO'Owners of the Morocco 
being given to the satisfaction of the 
Registrar. I am asked to limit the time 
for advertisements, and I think two 
months will be adequate. The plaintifib 
must pay all the costs of the limitation 
4suit. 



Solicitors— Stokes & Stokes, for plaintiffs; 
Deacon, Gibson, Medcalf & Marriott, for 
defendants, the owners of the Popla/r\ 
Thomas Ck)oper k. Co., for defendants, the 
owners of the Morocco \ 0. B. Harvey, for 
•defendants, the owners of cargo on board the 
Morocco, 

\Rtported hy Arthur Pritohard, Esq.t 
Barrittcr'Ot'Law. 



ScOTT, 
In the goods of. 
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The President | 

(Sir F. H. Jbune). > 

1903. I 

Aug. 3. J 

Frobate—Soldier'a TFtB— TTt^ Act, 1837 
(1 Vict. €.26), 8. 11. 

An oral declaration made by a soldier 
an acHve service that in the event of death 
he desired " all his effects to be credited " to 
a person named admitted to probate as a 
soldier's will, irrespective of the probable 
constrvLction of the gift. 

Motion to admit to probate, under sec- 
tion 11 of the Wills Act, 1837, the nun- 
cupative will of a soldier made on active 
service. The deceased, who served as a 
volunteer in the South African war, died 
in South Africa on March 3, 1902, of 
wounds received in action. The property 
to which the deceased was entitled con- 
sisted of trust funds of considerable amount 
in addition to his personal effects, medals, 
and deferred pay as a soldier. 

The soldier's " Small Book," which was 
comprised in his equipment, contained 
forms for wills, and instructions how to 
make them, but the forms had not been 
used. The evidence as to the will con- 
sisted of affidavits by two non-commis- 
sioned officers who served with the 
deceased to the following effect : 

"In the early part of the year 1901 
the attention of the officers commanding 
the various regiments then located in 
South Africa was called by the War Office 
to the fact of so many cases of men having 
been killed or dying without leaving any 
trace of their next of kin or any state- 
ment as to how they desired their effects 
disposed of^ and directions were given or 
steps taken to prevent, if possibley such 
cases occurring in future. 

"The commanding officer therefore 
directed squadron officers to submit rolls 
to orderly-room showing the next of kin 
of all men under their command, or the 
person to whom they desired their effects 
should go in the event of death. In com- 
pliance with this order the deceased, on 
the 12th day of May, 1901, gave in the 
C 
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name of his sister and the address shown 
in the following declaration as the person 
to whom he wished his ef^ts to go. The 
declaration made by the deceased, in my 
presence, was in the words and figures 
following : 

"*No. 4059, Private Scott, made a 
statement to me at Bouxville, Orange 
River Colony, on the 12th May, 19ai, 
to the following eflfect : — 

" * " In the event of my death m South 
Africa, I desire all my effects to be 
credited to my sister, Miss N. Scott, 
39 Hanley Road, London, K." ''' 

W. T. Barnard^ for the motion, cited 
GaUward v. Knee [l90l] ^ and MorreU v. 
MarreU [l827].^ 

DurUy Qrazebrooh^ for one of the next- • 
of-kin, e<mbra. — ^Nothing turns on the 
form of the document. The question is 
whether the testator intended a testamen- 
tary disposition of the whole of his property 
at all, or whether he was merely giving 
directions to enable the military autho- 
rities to forward to the applicant his 
effects in the field. The true view is the 
latter one. The deceased was only acting 
under orders, and had no testamentary 
intention. 

W. T. Barnard, in reply. — "So question 
of intention or construction arises. If its 
form complies with the requirements of 
law, effect must be given to the docu- 
ment embodying the declaration as testa- 
mentary. The question of what passes 
under it is not at present the subject of 
discussion. 

The Presidbnt (Sir F. H. Jeune). — 
The evidence proves that the declaration 
was made on active service. The ques- 
tions whether the use of the word 
^' effects " constitutes a universal bequest, 
and whether the words '* I desire all my 
effects to be credited," will pass an abso- 
lute interest, are questions of construction 
not now calling for a decision. I pro- 
nounce in favour of the document as testa- 
mentary, and direct that if it should here- 
after be determined by a competent Oourt 

(1) 71 L. J. P. 84 ; [1902] P. 99. 

(2) 1 Hag. Boo. 51. 



that all the property of the deceased passes, 
the costs of this explication incurred by 
both parties shall be paid out of the estate, 
but that if the more limited construction 
prevail there will be no order as to those- 
costs. 

There will be a grant of administration^ 
with the document of May 12, 1901, 
annexed. 



Solixsitops-— A. J. Pord ; Daniel Stock. 

[BepoHed by R. M, mddleton, Fsq,^ 
Barrister-at-Law. 



AdmiraUy, 

GoRELL Barnes, J. i 

1903. 

Nov. 14, 16, IT. 



The Hawthorn- 
bank. 



Collision — Vessel from any Acddeni not 
under Command — Duty to Keep her 
Course — Sea Begulations, 1897, art, 4. 

A vessel shewing the signal that she is 
not under command ought to act accord- 
ingly and keep her course if she can, when 
another vessel has to keep ovAofher way. 
Circumstances considered in which a vessel 
^*from any accident is not under com- 
mand " unthin article ^ of the Sea Regu- 
lations, 1897. 

Action of damage by collision. 

The plaintiffs were the owners, master,, 
and crew of the brigantine Ringleader, 
and the owners of her cargo; and the 
defendants were the owners of the barque 
Hawihornbank and her freight. 

The collision occurred about midnight 
on October 16, 1903, in the English 
Channel off Dover, and in consequence 
thereof the Ringleader sank, and her pilot 
was drowned. 

The plaintifib' case was that the Ring- 
leader, a brigantine of 162 tons register. 
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was boand from the Tyne to Folkestone 
with a cargo of coal, and that, the wind 
being aboot W.N.W., she was close- 
hauled 'on the starboard tack, heading 
aboat S.W.^W. magnetic, and making 
about two or three knots an hour. The 
•red light of the Hawth(>mJbank was first 
observed nearly ahead, but slightly on the 
starboard bow, about a mile and a-half off; 
afterwards a second red light was seen in 
about the same position ; and afterwards 
a third red light was seen in about the 
same position, the vessels being then 
about a third of a mile apart. The lights 
of a steamer, which proved to be the tug 
of the Hawthorribank, were also seen a 
little broader on the starboard bow than 
the lights of the Mawtkombank^ and 
about the same distance off. (According 
to the defendants' case, the tug was a 
good deal further away than the Haw- 
thombank fiK>m the Ringleader.) 

When all the three red lights of the 
Mawthambank had come in sight, the 
master of the Ringleader concluded she 
was not under command and thereupon 
starboarded his helm, being unable in his 
own view to do anything else, because if 
he had luffed by porting he would have 
thrown himself under the bows of the 
steamer (that is, the tug), and if he had 
kept on his way his vessel would have 
gone into the Hawthombank. 

The collision admittedly took place 
between the starboard side of the bow- 
sprit and afterwards the bows of the 
Ringleader, and the port bow, near the 
stem, of the Hawthembank. 

The plaintiffs charged the defendants 
{inier alia) with not keeping a good look- 
out, with improperly carrying the lights 
for a vessel not under command when in 
fact not out of command, with improperly 
porting and fEdling to keep her course, 
and with breach of articles 17, 22, and 29, 
or, alternatively, of articles 4, 21, and 29 
of the Sea Begulations, 1897. 

The defendants' case was that the 
Hawthombank, a barque of 1,369 tons 
gross, bound from Antwerp to San Pedro, 
U.S.A., had been in collision off the Start 
on October 1§, which had damaged her 
stem, forcing it across to starboard, stove 
dn her bow^ and carried away all the 



head-gear and fore-topmast; and, after 
trying to make first for Plymouth and 
then for Portland, on Ootobor 16, before 
the collision, she was putting back in 
distress with the object of making the 
Thames. There was evidence that she 
had been proceeding under foresail and 
upper and lower main topsails, and that 
she could not set any head-sails. She 
had taken a pilot and engaged a tug, and 
her sail was then reduced to lower main 
topsail only, with the object of getting 
fast to the tug. There had been two 
attempts to get fast, and at the time of 
the first attempt the Hawthombank had 
broached -to. For about two hours before 
the colliBion she had been proceeding 
under lower main topsail only, her fore- 
sail hanging in the gear, close-hauled up 
to the yard, and during that time the tug 
had made a second unsuccessful attempt 
to get £sist, and afcerwards had had 
to occupy itself in hauling in the steel 
hawser. According to the evidence, the 
Hawthombank was proceeding heading 
about E.N.E., with wind W.N.W. 
moderate to fresh, and the defendants 
pleaded that she was making about three 
knots an hour through the water, but 
there was some evidence of greater speed. 
Two red lights had been put up for the 
first time about 10 p.m. to shew that the 
vessel was not under command. (Ac- 
cording to the plaintiffs' case these lights 
were only put up at the last moment 
before the collision.) 

The red light of the Ringleader was 
first observed, according to the master's 
evidence, a mile or two miles off, and 
three to four points on the port bow. The 
red light of the Ringleader kept open and 
gradually broadened on the port bow. 
After the red light was seen, and when 
the Ringleader was a considerable distance 
off, the helm of the Hawthombank was 
ported about a point and then steadied to 
give more room and to enable the Haw- 
thombank to steer better. When the 
Ringleader was about four or five ships' 
lengths off, and about six points on the 
port bow, she shut in her red and shewed 
her green light, as if attempting to cross 
the bows of the Hawthombank, and 
shortly afterwards the collision happened. 
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The defendants charged the plaintiffs 
{inter alia) with not keeping a good look- 
out, with improperly starboarding and 
attempting to cross the bows of the Haw- 
thombank, and with breach of article 29 
of the Sea Regulations, 1897. The de- 
fendants also pleaded compulsory pilotage. 

Aspintdl, K,C., and A, E, Nelson, for 
the plaintiffs. — The Uawthomhank was 
under command, and was improperly 
carrying the '* not under command " lights. 

[GoBBLL Barnes, J. — The signal is 
meant to say *' I cannot act." If she can 
act she ought not to say she cannot, and 
if she cannot act she ought not to say 
she can. The same principle applies also 
if she is in imminent danger of not being 
able to act.] 

The HatotJwrnbank was running free. 
No vessel ought to carry the signal unless 
she is not under command from an acci- 
dent — article 4 of the Sea Regulations, 
1897. Here there was no accident to be 
taken into account. The Hawtkornbomk 
had been under way for two hours with 
the wind four points on her quarter. The 
object of the signal is with regard to 
action for other craft, not as to whether 
the vessel could get to the port desired. 
There were nautical difficulties in keeping 
out of the way in The P, Caland [1893].^ 
Either the Hawthombank was under com- 
mand or she was wrongly put not under 
command by shortening sail. 

[GoRELL Babnes, J. — If they had 
kept the foresail set, as you contend, they 
would have been running away from 
their tug.] 

Pickfard, K.C, and A. Roche, for the 
defendants. — ^The question is whether the 
vessel ''is not under command" from 
any accident within article 4, not whether 
she could have been got under command. 

[GoRELL Barnes, J. — " From any acci- 
dent " must have a reasonable construc- 
tion. If reasonable steps were not taken 
to cut away wreckage, could it be said 
that a vessel was not under command 
within article 41 If the Hawthombank 
waa proceeding under command, and then 
took in sail to get her tug and was not 

(1) 62 L. J. P. 41 ; [1893] A.C. 207. 



under command, do you say she would be^ 
not under command from an accident f] 

Yes, if owing to the accident it was- 
reasonable to take a tug, and she was- 
taking reasonable steps for the purpose. 
The question is whether she could get out- 
of the way of other vessels in the manner 
in which such vessels would have reason 
to anticipate — see The P, Caland, per Lord 
Herschell.^ 

GoRELii Barnes, J. — [After stating the^ 
facts, the learned Judge held that the two- 
red lights were put up on the Hawthom- 
bank about two hours before the collision, 
as the defendants contended ; that the posi- 
tion of the vessels was green to red, as 
the plaintiffs contended, and that the 
plaintiffs' story of the navigation was- 
the true one; that those on board tha- 
Ringlead^ might not have seen the two 
red lights on the Hawthombank, possibly 
owing to some obscuration from the 
masts, but had at any rate kept a good 
look-out; and that the master of the- 
Ringleader was justified in considering 
that the steamer, which proved to be the 
tug, was pretty close to him, and was not 
to blame for starboarding his helm. The 
learned Judge then continued :] 

Kow comes the other side of the case. It 
is also a matter of considerable difficulty. 
The defendants' broad point was that the 
barque was not under command, that she 
had her proper lights shewing in the cir- 
cumstances, and that she did nothing 
wrong. Was the barque under command 
or not? I have stated what she was 
doing. She was proceeding in the dam- 
aged condition which I have shortly 
stated, and which was described in the 
evidence and shewn in the photographs.. 
She was sailing with only the lower- 
main topsail set for about two hours 
before the collision, and she was put into 
that condition with the object of getting 
her tug and getting safely into the 
Downs. The question is. Was she at this 
time under command or not under com- 
mand from any accident? There is no- 
doubt that her condition was due to the 
previous collision, which was an accidents. 

(2) 62 L. J. P. 42 ; [1893] A.C. 213. 
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The first question ifi, Was she under com- 
mand or noti As to that, I have asked 
the Elder Brethren — ^it is a matter purely 
for them — and their view is that the 
defendants' ship was, in the circumstances, 
not under command, having regard to all 
the conditions of the trafSc and the 
action which she might he called upon to 
take, to act promptly and properly for 
other vessels. Although it would be 
possible for a vessel going as she was to 
alter her course slowly, or to take action 
in some way for the purpose of altering 
her course for a vessel which she might 
meet, and so get out of the way, she had 
not only one vessel to consider when she 
put up those lights. She had to consider 
the neighbourhood and the traffic in the 
Channel, and all the vessels she might 
have to keep out of the way of. I may 
add these few observations. Either she 
would pay off very slowly indeed, or she 
might, if she tried to come up, come up 
very quickly, and then she would not hie 
in a position — certainly not in the latter 
case — to act for other vessels. That is the 
answer to the first point. Then another 
point was made — namely, that she was 
proceeding negh'gently, having regard to 
the circumstances of the case, in reducing 
herself only to this sail that she had set 
at the time. I have asked the Elder 
Brethren a further question about this, 
and they advise me that the circum- 
stances were not such as to justify the 
Court in holding that she was proceeding 
in an improper manner. There is positive 
evidence from the defendants' master and 
from Mr. Lewis, the surveyor, to the 
effect that she could not set her head- 
sails ; and it must not be forgotten that 
what she was doing was being done with 
the object of proceeding to the Thames, 
and she was, it seems to me, acting reason- 
ably in endeavouring to take a tug to 
proceed into the Downs. But that does 
not end the matter, because a further 
point is taken—that if the defendant 
vessel says to the world, so to speak, " I 
am in a crippled condition and not under 
command," and exhibits *' not under com- 
mand " signals, she should act accordingly 
and leave other vessels to get out of Uie 
way. But what did the evidence dis- 



close ? It disclosed that they, some time 
before this collision actually happened, 
ported their helm. I have already said I 
do not accept the view that they ported 
because of a position of lights such as they 
contend for, but they ported their helm 
to a green light. Both I and the Elder 
Brethren take the view that that was a 
material cause in bringing about this col- 
lision. The helm was ported, the vessel 
paid off; and I think but for that having- 
taken place there was good probability 
that the plaintiffs' ship would have got 
across her bows. Therefore my view is 
that, having signalled she was not under 
command and the other vessel must act 
for her, she ought not to have acted in the 
way she did, but should have kept her 
course and let the plaintiffs' ship get out 
of the way. She did not do so, and the- 
result must be that she is to blame. 
There is one other matter that I have 
omitted to mention. As I have already 
said, the story that was told by those on 
the HatDthombankj that they ported to a 
red light in order to give more room and* 
to steer better — that story I do not 
accept as regards the light that was seen. 
I think the vessels were green to red. I 
think, therefore, that the look-out was 
defective on board the Hatothombanky 
and that the pilot was not properly in- 
formed that there was a green light in 
sight, which must have been visible at 
the time the helm was ported. The 
Hawthomhcmk must be held alone to 
blame. The look-out was defective, per- 
haps because they were looking after the 
tug and not paying sufficient attention ta 
the navigation ahead. That disposes of 
the question of compulsory pilotage. 



Solicitors— Lowless & Co., for plaintiffs ; 
Thomas Cooper k Co., for defendants. 

[Reported hy Arthur Pritohardt Etq.^ 
Barrister-at-Zaw. 
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Admiralty. '^ 
GoRELL Barnes, J. I rji^j. 

BUOKNILL, J. >PriiicB LlBWBLLYN. 



1903. 
Nov. 3. 



Fraetice — Appeal in Salvage AcHon — 
Award Reduced— Casts. 

On appeals in salvage actions there is 
no hard and fast nUe of practice that 
appeUo/nts who succeed in reducing the 
award wiU not get costs. Costs aUowed 
to successful appellants under the circum- 
stances. 



Appeal by defendants, the owners of 
the schooner Prince Llewellyn, her cargo 
and freight, against an award by the 
Judge of the County Court of Pem- 
brokeshire in a salvage action brought 
by the plaintiffs, the owners, master, and 
crew of the steamship Bessie Barr. 

The Prince LleweUyn, a small schooner 
on a voyage from. Tr^port to Amlwch 
with a cargo of 170 tons of phosphate, 
met with very bad weather, and became 
disabled in St. George's Channel off 
Skomer Island, and was subsequently 
taken in tow by the Bessie Barr^ and 
brought to an anchorage in Fishguard 
Bay. 

The Bessie Barr, a steamship of 153 
tons register, was bound at the time 
from Glasgow to Bristol with a cargo of 
coals. 

The values as shewn by appraisement 
were : Pri7u:e Llewellyn, lOOL ; cargo, 
352.; freight at risk, 31Z. 15«. ; total, 
2162. 158. The value of the Bessie 
Barr, according to her master's evidence, 
was 6,0002., and of her cargo about 
4502. 

At the trial the learned County Court 
Judge, assisted by assessors, awarded the 
sum of 1602. to the plaintiffs. 

The defendants appealed. 



The Court, after consultation with the 
Elder Brethren of the Trinity House, re- 
duced the award to 702. 



On the question of costs, the cases of 
The Gipsy Queen [i896] * and The KUmaho 
[i90o] * were cited. 



GoRELL Barxes, J. — The cases of The 
Gipsy Queen * and The KUmaho * shew 
clearly that there is no hard and feust rule 
as to what is to be done with respect to 
costs in a case of this kind. In the cir- 
cumstances of this case the successful 
appellants must have the costs of the 
appeal, the costs in the Court below being 
left as they are. 



Solicitors — Newton G. Driver, agent for Smith, 
Davies & Co., Aberystwith, for appellants; 
Botterell & Roche, agents for H. A. Jones- 
Lloyd, Pembroke Dock, for respondents. 



[Reported by Arthur PrtteJiard, Eiq., 
BarristeT'at'Lafv, 



Lauriston BcUten and B. M. Samson, for 
the appellants. 

Bailhache and Rogerson, for the respon- 
dents. 



(1) 64 L. J. P. 86 ; [1895] P. 176. 

(2) 16 Times L. B. 155. 
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Thb P&esident 

(SiE F. H. Jeunb). 

1903. 

Oct. 26. 



I OOOMBS V. OOOMBS 

AND Hopkins {the 
King's Proctor sJ^ew- 
ing cotiM). 



DivoToe — Petitioner OuiUy of AduUery 
— IiUervention of the Kin^a Proctor — Die- 
crction of the Court — Matrimonial Cauaes 
Act, 1857 (20 it 21 Viet, c 85), a. 31. 

Where after decree niaiin an trndefended 
eaae the King* a Proctor brings the advUery 
of the petitioner to the notice of the Courts 
btU it ia clear that the aduUory of the 
petitioner haa not in any way conduced 
to the advUery of the reapondent on 
which the decree niai proceeded^ the Court, 
w the exerciae of ita diacreiion, may 
reject the intervention of the King'a 
Proctor and aUow the petitioner to retain 
the decree, 

Constantinidi v, ConstaDtinidi and 
Lance (72 L. J. P. 82; [1903] P. 246) 
foUotoed, 



Motion by the King's Proctor to 
rescind the decree niai. 

The petitioner, Alfr^ Coombs, ob- 
tained on December 19, 1902, a decree 
niai dissolving his marriage, on the 
ground of the adultery of hw wife with 
the co-respondent Benjamin Hopkins, 
the petition being undefended. 

On June 19, 1903, the King's Proctor, 
having intervened in the suit, filed his 
plea aJleging adultery by the petitioner 
from March, 1902, onwards. 

No answer was filed to the King's 
Proctor's plea, but the petitioner had 
stated in a letter, in which he did not 
deny the adultery, that anything he had 
done wrong had been done in entire 
ignorance that he was acting illegally or 
incriminating himselfl * 

It appeared that the adultery of the 
respondent on which the decree niai 
proceeded was long prior in date to that 
now allied against the petitioner, and 
further that, owing to neglect by the 
solicitor originally retained by the peti- 
tioner, a delay of some years occurred in 
the proceedings in the suit. 



H.CA, Bingley, for the King's Proctor, 
submitted the facts to the Court. 

The Petitioner, in person, admitted 
misconduct, but stated that he thought at 
the time that he was free from the 
marriage- tie. 



The President (Sie F. H. Jbune). — 
Where the respondent commits adultery 
long before the misconduct of the peti- 
tioner, it may be that the Court should 
exercise its discretion in £Eivour of the 
petitioner, although guilty. 

I should hesitate to rescind a decree 
niai in a case like this, where it is clear 
that the adultery of the respondent on 
which that decree proceeded was in no 
way conduced to by the adultery of the 
petitioner. Indeed, the misconduct of 
the respondent may have actually brought 
about that of the petitioner. 

Following the case of Conatantinidi v. 
Conatantinidi and Lance [1903],^ in which 
the principles on which the Court should 
exercise its discretion are fully discussed, 
I shall make no order on this interven- 
tion. 



Solicitors— The King's Proctor; O. W. Lay 
agent for 6. S. Crawshay, Teddington. 



lEeported by R. M. MiddUton, Esq. 
Barritter-at'ZafP, 



(1) 72 L. J. P. 82 J [1903] P. 246. 
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Adm^aUy. ) The Madblaine and 



1903. 
Dec. 7. 



^ 



THE 
DORE. 



Practice — Action in Personam — Jvdg- 
ment upon DefauU of Appearance — RtUes 
oj Supreme Court, Order XIII, rale 3. 

The plaintiff in an Admiralty action in 
personam is entitled to enier final judg- 
ment upon default of appearance under 
Rules of Supreme Court, Order XIII. 
rule 3, notwithstanding any practice to the 
contrary. 

Motion by the plaintiffd for judgment 
hy de£Btult. 

The plaintiffs were the Elliott Steam- 
tug Oo.y and the defendants were the 
Sooi^t6 de Navigation du Sud-Oueet, 
carrying on business at Bordeaux in 
France. 

The plaintiffs brought this action in 
personam against the defendants by speci- 
ally indorsed writ, claiming the sum of 
150Z. under a contract dated December 15, 
1902, for the towage of the defendants' 
ship Maddaine from Havre Boads to 
Antwerp and Falmouth, and a like sum 
under a later contract for similar towage 
of the defendants' ship Andr^ Theodore, 
The towage had been performed, but the 
defendants had failed to pay. The plain- 
tifis had obtained leave to serve notice of 
the writ out of the jurisdiction upon the 
defendants at their place of business in 
Bordeaux, and the notice was served on 
October 19, 1903. The time limited for 
appearance by the defendants expired on 
November 1, and the defendants failed to 
appear. The plaintiffs then filed an 
affidavit of service of the notice, and 
applied in the Admiralty Registry to 
enter final judgment upon de&ult of 
appearance under Order XIII. rule 3, 
but were informed that it was not tho 
practice to enter final judgment in the 
Registry, and that there was no book for 
the purpose. The plaintiffs then pro- 
ceed^ under Order XIII. rule 12 as if 
the action were in rem, and now moved 
for judgment. 



A, E, Nelson, for the plaintiffs. 

[GoRELL Barnes, J. — Why have you 
not signed judgment f] 

We applied to do so, but were informed 
in the Admiralty Registry that it was 
not the practice, and there was no book 
for the purpose. Order XIII. rule 3 
seems to cover the case, but it has been 
doubted whether the rule applies to 
Admiralty actions — Williams and Bruce, 
Admiralty Practice (3rd ed.), p. 332, 
note (y); p. 334, note (n), referring to 
The County of Salop [i889].^ There 
appears to be no difficulty, but no doubt 
such cases are rare. 

[GoRBLL Barnes, J. — It does not 
matter whether rare or not ; it ought to 
be done according to the rule.] 

The practice of this Court as to draw- 
ing up decrees was considered in The 
Orient [l869].» 

[T/ie Hulda [1887]^ was also referred 
to.^ 

GoRELL Barnes, J. — ^The plaintiff in a 
case like this ought to be able to enter 
final judgment in the Admiralty Registry, 
and a book ought to be kept there for the 
purpose. If The County of Salop * were 
right, the plaintiffs would have to file a 
statement of claim and affidavits in sup- 
port, and there would be great loss of 
time. There can be no necessity for that. 
The plaintiffs are entitled to judgment 
for 300/. and costs of the action. 



Solicitors — Lowless & Co., for plaintiffs. 

[Reported hy Arthur Pritchardt Bs^., 
BarrUter-oit-Law. 



(1) Adm. Div. May 14, 1889, unreported. 

(2) 89 L. J. Adm. 10. 

(3) 6 Asp. M.G. 244. 
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LHILL, J. I 
903. C 

>,4,5,10j 



The Sunlight. 



Admiraity. 

BUCKHILL, 

1903. 
Dec. 3, 

CoOiaian — Croaaing Rule — River Meraey 
— Veaad Coming out of Dock ErUranee 
into River — Sea RegutaHons^ art, 19 — 
Meraoy ReguiUxtionSf art, 1. 

A coUinon occurred in the river Mereey^ 
about off the north end of the Liverpool 
landing atage^ between a eteamehip which 
toaa proceeding d&um^ unthcut steam up^ in 
tow of two iuge at a distance of about one- 
third of the river from the landing etage^ 
and another steamer which had been lying 
just before the collision in the Prinois 
HaHf-^de Dock entrance^ and which came 
o%U into the river during a strong flood 
tide at fuU speed under hard a-port helm 
on the starboard side of the first steamship : 
— Held, that the crossing rule, article 19 
of the JSea Regulations, 1897, as intro- 
duced by article I of the Mersey Regula- 
iicns, did not apply so as to bind the first 
atearnship to keep out of the way of the 
other. 

Action of damage by collision and 
action against harbour authority for 
negligence causing collision, the two 
actioDB being tried together. 

The plaintiff in the first action were 
the owners of the steamship Maioreae, 
the defendants were the owners of the 
steamship Sunlight. The plaintiffs in the 
second action were the owners of the 
Sunlight, and the defendants were the 
Mersey Docks and Harbour Board. 

The collision occurred in the riyer 
Mersey between 11 and 12 p.m. on 
September 22, 1903. 

The case for the plaintifis in the first 
action was that the Maioreae, a steamship 
of 1,739 tons gross, was proceeding down 
the river Mersey from the Hercukneum 
Graving Dock to her loading berth at 
Wellington Dock, and having no steam up 
ahe was being moved by two tugs, the 
Stormoock and the Fighting Cock, which 
were towing from either bow. The 
Jiaioreae was in charge of a compulsory 
pilot, and was being towed down well to 
the eastward of mid -channel, making 
about three to four knots over the ground. 
Vol. 73.— p., D. & A. 



The tide was flood and (as the Court in 
&ct found) of the force of about five 
knots. The Maioreae was exhibiting the 
proper lights for a vessel in tow without 
stesun, and the tugs were exhibiting the 
towing and under- way lights. When the 
Maioreae was about off the north end of 
the Liverpool landing stage and about 
300 to 400 yards from it, the masthead 
light of the Sunlight was seen in the 
lance's Half- tide Dock entrance. Imme- 
diately afterwards a long blast was heard 
from the Sunlight, which shewed her red 
light and rapidly came out from the dock 
entrance, heading about west. The tugs 
of the Maioreae were ordered to stop, and 
they did so and cast off, but a collision 
took place between the Sunlight and the 
Stormcock, and then the port aide of the 
Sunlight, about in the way of the engine- 
room, was struck by the stem of the 
Maioreae, which penetrated far into her. 

The plaintiffs charged the Sunlight 
{inter alia) with bad look-out, failing to 
keep clear, and fiedling to give due or 
sufficient notice of her intention to come 
out of dock, and improperly coming out 
from the dock entrance without ma^ng 
sure that she could do so with safety to 
passing vessels or taking any steps to 
acquaint herself with their presence. 

The case for the defendants, the owners 
of the Sunlight, was that the Sunlight, a 
steamship of 245 tons register bound to 
Swansea with a general cargo, was in the 
entrance to the Prince's Dock, having 
been stopped there by the dock officials, 
and she was exhibiting the under-way 
lights. The Sunlight was ordered by the 
dock officials to let go and come ahead. 
Thereupon she let go her ropes, and, blow- 
ing a long warning blast, she proceeded 
out into the river at full speed under a 
hard a-port helm. As soon as she cleared 
the entrance the towing and green lights 
of the tugs towing the Maioreae were seen 
broad off on the port bow and about 200 
to 250 yards distant. The Sunlight kept 
her course and speed, blowing a short 
blast to indicate how her hehn was, and 
the collision took place. 

The defendants charged the plaintiffs, 

the owners of the Maioreae, {irUer aUa) 

with bad look-out, neglecting to keep clear, 

neglecting to slacken their speed or cast 

h 
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off the tow-ropes, or stop or reverse their 
engines, neglecting to avoid crossing 
ahead of the SunUght^ negligently navi- 
gating too close to the dock entrance, 
and with breach of articles 19, 22, and 23 
of the Regulations for Preventing Collisions 
at Sea, 1897. It was further said that if 
the Sunlight came out of dock improperly 
it was in obedience to orders of the dock 
officials, which those on the Sunlight were 
bound to obey. 

The case of the plaintiffs, the owners 
of the Sunlight^ in the action against the 
Mersey Docks and Harbour Board, was 
that the Sunlight , throughout the opera- 
tion of undocking, was acting under orders 
of the dock officials, which those on the 
■ Sunlight, pursuant to the Mersey Dock 
Acts, were bound to obey ; that she was 
stopped in the Prince's Dock entrance by 
the dock officials ; and that the collision 
was caused by the negligence of the dock 
officials in ordering the Sunlight to proceed 
out into the river at a time when they 
knew, or ought to have known, that it 
was not safe for her to do so. 

The defendants, the Mersey Docks and 
Harbour Board, denied these allegations, 
and charged those on the Sunlight with 
negligence in proceeding out if it was not 
safe, and in failing to take steps, by stop- 
ping or reversing or otherwise, to avoid 
the collision. 

Pickford, K.Ct and Glynn, for the 
'plaintiffs in the first action, the owners 
of the Maiorese. 

[The argument was confined to the 
'facts.] 

Laing, K,C,, and A . Z>. Bateson, for the 
-defendants in the first action and the 
plaintiffs in the second action, the owners 
of the Sunlight. — The better evidence is 
that the dockmaster ordered the Sunlight 
to go out. This order the dockmaster had 
power to give, and the master of the Sun- 
light was bound under a penalty to obey — 
the Mersey Dock Acts Consolidation Act, 
1858 (21 & 22 Vict. c. xcii.), ss. 49 and 53. 
The master of the Sunlight had no dis- 
cretion about obeying it, unless there was 
obvious danger — Taylor v Burger [l898],^ 
per Earl of Halsbury, L.O. There was 
DO obvious danger, for those on the 
(1) 78 L. T. 93; 8 Asp. M.O. 864. 



Sunlight could not then see the lights of 
the Maiorese and her tugs. The Maiorese, 
under the crossing rule, ought to have 
kept out of the way — Sea Regulations, 
1897, art. 19. 

[BucKNiLL, J. — That applies "in any 
part of the River Mersey " ( Aiersey Regu- 
lations, art. 1). The Sunlight was in the 
Half-tide Dock entrance. Was she in 
the river f\ 

Aepinait, K,C,, and Maurice HiU^ for 
the defendants in the second action, the 
Mersey Docks and Harbour Board. 

Laing f K.C., in reply in the second 
action. 

Pickford, K.C., in reply in the first 
action. 

BucKNiLL, J. — [After stating the cases 
of the several parties, the learned Judge 
found, on the first question of fact, that the 
Maiorese with her tugs was proceeding 
down about one-third of the river — which 
was 1,100 to 1,200 yards wide — from the 
Liverpool landing stage, and much further 
from it than alleged by the witnesses for 
the Sunlight, and then continued :] The 
second question is. Where was the collision 
with regard to the bearing of the dock 
gates i Now, the dock gates are not in a 
line with the landing stage, because when 
you get to the northernmost part of the 
landing stage the jetty runs N.E., and 
inside the line of the landing stage and 
not quite N.E. of this line are the two 
islands at the entrance to the Prince's 
Half-tide Dock. I am satisfied on the 
evidence that the collision took place about 
off the north end of the landing stage, 
and a little northerly of that — that is to 
say, if one draws a line from the jetty 
about one-third of its way up and takes 
it about west, that would be about the 
place where the collision happened. The 
third question is this : Should those on 
the Sunlight have seen the lights of the 
tugs or tow whilst the Sunlight was still 
in the half- tide gateway % 

EThe learned Judge found that these 
^ its ought to have been seen by those on 
board the Sunlight, both in the first posi- 
tion of the Sunlight further in from the 
river, and in her second position when she 
had come more towards the river but not 
into it, with her starboard check rope 
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made &st to the third or fourth bollard at 
the entrance, and when that rope led aft.] 
The next question is this : Could the 
Sunlight have avoided the collision after 
she wajs in the river ? This is a question 
with regard to which I rely upon the 
judgment of those who assist me in that 
which is nautical. We have gone into 
this very carefully. The evidence stands 
in this way : The pilot of the Maiorese 
says the Sunlight could have done so 
by stopping and dropping between her 
and the quay. The chief officer of the 
Maiorese and the masters of the Stormcock 
and Fighting Cook say the same thing, 
and it is to be observed that these captains 
of big tugs are extremely skilful men. 
As I have said, I am impressed by the 
evidence of the master of the Starmeock, 
and he says she could have done so. But 
those on the Sunlight say, and have 
pleaded, that the moment they got into 
the river they could not avoid the collision. 
I have asked the Elder Brethren this : 
Could the Sunlight^ by the exercise of 
reasonable care and skill, have avoided 
this collision? It is to be remembered 
that the Sunlight is only 194 feet over all, 
or thereabouts, that after she came out 
with the assistance of her check rope, 
having blown one long blast and then 
immediately gone full speed ahead under 
hard a-port helm, she was heading N.W. 
by W. ; and I have no doubt whatever, 
and the Elder Brethren so advise me, 
that by the exercise of reasonable skill the 
Sunlight might have avoided the collision 
after she got into the river. There was, 
in my opinion, and I am so advised, ample 
room and opportunity for the collision to 
have been avoided if, instead of keeping 
on full speed ahead under hard a-port 
helm, the engines had been stopped and 
revened and the helm not kept hard 
a-port but eased off, so that she would 
have been then drifting up, broadside, to 
the southward. There would have been 
plenty of room between her and the down- 
coming ships. She did not choose to do 
it. But I am also advised that she might 
have done something else. After she 
came out into the river her head was 
N.W. by W., and when she struck the 
Stormcock her head was W. by S., so that 
she had altered four points. If, instead 



of keeping on under hard a-port helnr,. 
she had hard a-starbocu?ded her helm and' 
had altered two or three points, she would 
have been able to proceed up river to the 
southward, and in all probability clear 
of the Maioreae and her tugs. But I am* 
not so firm on this point as I am on the 
first. I am advised that there are two 
ways in which the collision could have 
been avoided, but I prefer to put my judg- 
ment upon the first. The not taking of 
those steps was the negligence of the 
master of the Sunlight, who in all proba- 
bility thought that the starboard-side 
rule applied, and that he was justified in 
keeping on full spe^d ahead under hard 
a-port helm, and that it was the duty of 
the other vessel to keep out of his way. 
I do not believe the starboard-side rale 
applied at all in this case. I find that 
the Sunlight was negligently navigated, 
which contributed to the collision. But 
did it cause it entirely ? It is alleged in 
the pleadings that the Maiorese might 
have done something to avoid the collision, 
but I find as a fact that she could have 
done nothing. Those in charge of the 
Maiorese ordei*ed the tugs to stop, and 
they did stop as soon as they saw this 
other vessel coming down. The next 
question I have to determine is whether 
the excuse pleaded by the Sunlight is 
good. The owners of the Sunlight^ having 
made the Dock Board defendants to the 
action brought by them, allege that if the 
navigation of the Sunlight was negligent, 
it was the fault of the dockmaster in 
ordering the vessel out into the river at 
a time when he ought not to have done so. 
That is a mixed question of &ct and law. 
I have no doubt that the dockmaster 
under the Act had power to order a ship,, 
which has paid her dues and is ready 
to go, to leave the premises of the 
Dock Board. But though that is the 
legal position, looking at it generally, 
one must apply the facts in each par- 
ticular case. First of all, as a fact, did he 
order the Sunlight out? Here we have a 
direct contradiction between the master of 
the Sunlight and the dockmaster. If it 
stood upon the evidence of those two men^ 
alone — I mean to say, if there was nothing 
else to guide me — I do not say the Court 
would not have some difficulty. But X 
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have already had to find that the master 
of the Surdight has not been accurate ; and 
having to judge between these two men 
and having observed their demeanour, and 
not being inclined to think either was 
wilfully misleading rae, I must decide in 
favour of the dockmaster. I find that no 
order was given by the dockmaster to the 
Sunlight to go out, and that ^he master of 
the vessel went out at his own risk, and 
navigated his own ship out — ^not against 
the order of the dockmaster — the dock- 
master could not stop him. I find that he 
navigated his own ship and cast o£f his 
own rope by his own man, who was there 
for the purpose by h^ order ; and I find 
that the dockmaster aid point out to him 
the lights of the down-coming ship. The 
probable solution of this case is that the 
master of the Stmlight wanted to get to 
sea and miscalculated the strength of the 
tide, and, having cleared the hopper, 
satisfied himself that he could clear the 
other vessel too, and so ran the risk. The 
result must be that the SurUiglU as against 
the Maicreae is solely to blame, and that 
the owners of the Sunlight must lose their 
case against the Dock Board because they 
have not made good the allegations con- 
tained in their statement of claim. 



Solicitors — Hill, Dickinson, Dickinson, Hill & 
Roberts, Liyerpool, for plaintiffs in first action, 
the owners of the Maiorese ; Ck)llins, Robinson 
k Driffield, Liverpool, for defendants in first 
and plaintiffs in second action, the owners of 
the Sunlight j W. 0. Thome, Liverpool, for 
defendants in second action, the Mersey Docks 
and Harbour Board. 

{Reported hy Arthur Pritchard^ Esq., 
Ba/rriiter-at-Laft, 



Probate. 

BUCKNILL, J. 

1903. 
Dec. 4. 



William Smith, In the 
goodaof. 



Probate — Practice — Colonial Probates 
Act, 1892 (55 Vict. c. 6), s. 2, aub-a. 1— 
^e-aealing. 

On being aatiajied that a Colonial grant 
haa been properly made, the Court haa 
juriadiction under the Colonial Probatea 
Act, 1892, to direct re-aeaKng. 

Motion to re-seal a Colonial grant. 

William Smith died at St. Yinoent, 
West Indies, April 1, 1900. At the time 
of his death there was a box in the 
Colonial Bank at Kingston, St. Vincent, 
containing certain deposit receipts and 
other documents standing in his name, 
but which were in £ia.ct part of the estate 
of Oeorge Smith, who died in 1894, and of 
whose estate William Smith was ad- 
ministrator. 

Afber the death of William Smith, the 
Supreme Court of Judicature in St. 
Yincent granted letters of administration 
be bonia non, in respect of the estate of 
Gleorge Smith, to Elspet Smith, his widow, 
and she applied for and, on June 28, 
1901, obtained from the Court in St. 
Yincent letters of administration to the 
estate of William Smith, limited to '* all 
the moneys and interests standing in the 
Colonial Bank in St. Yinoent on deposit 
or otherwise in the name and to the 
credit of the said William Smith, and also 
so &r only as concerns all the moneys in 
a box in the said bank left there for safe 
custody by Alexander Smith, William 
Alexander George Nanton, and Conrad 
Johnson Simmons, and the following 
securities, namely — (1) the Colonial Bank 
of New Zealand deposit receipt for the 
sum of 50^, dated 20th December, 1884« 
and numbered 181, 194, and the moneys 
thereby secured; (2) the Colonial Bank 
of New Zealand deposit receipt for the 
sum of 100&, dated the 1st July 1890, and 
numbered 8453, and the moneys thereby 
secured; (3) the East London Savings 
Bank Book, shewing a deposit of 10^. in 
fiiTOur of the said William Smith, and the 
moneys thereby secured.** 
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The above assets formed the estate of 
George Smith in the hands at the time 
of his death of William Smith as the 
administrator of George Smith and 
unadministered by him. The Colonial 
Bank of New Zealand had no branch 
in St. Vincent; and the Colonial Bank 
of St. Vincent having referred the 
matter to the head office of the Colonial 
Bank of New Zealand in London, that 
institution required the limited grant of 
administration to be re-sealed in England 
before allowing the money on deposit to 
be withdrawn. 

The Registrars of the principal Probate 
Eegistry hesitated, on being applied to, to 
made a precedent, the application being 
the first of its kind, and the Act, as it 
appeared to them, giving a discretion in 
the matter. 

The present case on motion was then 
filed, by which Slspet Smith, the appli- 
cant, formally applied for a direction fix)m 
the Court for the re-sealing of the limited 
grant which she had obtained in the 
Colony. 

TT. T, Barnard now moved accordingly. 
— ^The assets cannot be reached without 
the re-sealing of the grant. The Colonial 
Probates Act, 1892, s. 2, sub-s. 1,^ un- 
doubt^ly says that the letters ''may'' 
be sealed, but it is submitted that the use 
of that word creates no official discretion. 
The word is commonly used in statutes 
conferring jurisdiction ; for instance, in 
section 16 of the Matrimonial Causes Act, 
1857 (20 & 21 Vict. c. 85), conferring the 
jurisdiction to grant decrees of judicial 
separation. 

BucKNiLL, J. — I think that the limited 
grant was properly made, and that this 

(1) Colonial Probates Act, 1892, s. 2, 
Bab-8. 1, provides as follows: "Where a Court 
of probate in a British possession to which this 
Act api^ies has granted probate or letters of 
administration in respect of the estate of a 
deceased person, the probate or letters so 
granted may, on being prodnced to, and a copy 
thereof deposited with, a Court of probate in 
the United Kingdom, be sealed with the seal of 
that Court, and, thereupon, shall be of the like 
force and effect, and have the same operation 
in the United Kingdom, as if granted by that 
Court." 



Court has power under the statute to 
direct re*8ealing. 

Order accordingly an proper ver^- 
cation of all ihefouU by affidavit. 



SolicitozB^ Pickering k Neilson. 

[Reported hy R. M. Mtddleion, Esq , 
Barrigter^at'LeM. 



Admiralty, 

GoRELL Barnes, J. 

1903. 

Nov. 24, 25, 26. \ The Kolpino. 

Dec. 10, 15. 

1904. 

Jan. 22. 

Salvage — Miaconduel of Salvors — Agree- 
ment to Pay Master of Sahed Vessel a 
Share of Salvage Award— Forfeihire of 
Right to Salvage, 

In a case arising out of an alleged 
agreement for the apportionment of a 
salvage award, evidefiice, to some extent 
conflicting, was given that before the salvage 
services were rendered an arrangemeni was 
made between the master of the vessel to be 
salved and the salvors that the master 
should be paid 5 per cent, of the salvage 
award. 

Semble, per Gobell Barnes, J., if an 
agreemcTU to this effect were proved, it 
would amount to misconduct on the part 
of the salvors, for which in all probability 
they would forfeit all right to salvage what- 
ever. 

Action upon an alleged agreement for 
apportionment of salvage. 

The plaintiff were Sidney Harris and 
twenty-three other boatmen of Gorleston 
and the Gorleston Salvage Co., lim. ; the 
defendants were Nicholson's Towage Co., 
Lim., and the Great Yarmouth Steam 
Tug Co., lim., the owners of certain tugs. 

The action arose out of salvage services 
rendered by the plaintiflb and defendants 
to the steamship Kolpino, stranded off 
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Yarmouth on January 17, 1903, with the 
result that she was successfully floated 
and brought to a place of safety on 
January 20, 1903. 

The plaintifik' case in the statement of 
claim was shortly as follows : When the 
Kolpino stranded, one Henry Nicholson, 
managing director of the defendants 
Nicholson's Towage Co., was authorised 
by the master of the Xolpino to take 
whatever steps he thought best to get the 
vessel afloat, and to engage such assistance 
as he should think needful for that pur- 
pose. Thereupon the said Nicholson 
agreed with certain of the plaintiffs, 
acting on behalf of them all, that he 
should provide all the necessary steam 
power, and that they should provide the 
necessary labour for the salvage opera- 
tions, on the terms that the plaintiffs 
should receive one- half of the award for 
the joint salvage service. The said 
Nicholson then provided or engaged tugs 
belonging to the defendants on the above 
terms, and the said plaintiffs provided the 
necessary labour, and the services were 
successfully rendered. Subsequently, two 
actions for salvage were brought against 
the owners of the Kolpino, her cargo and 
freight — one by the present defendants, 
Nicholson's Towage Co., and the other by 
the present plaintiffs and the other de- 
fendants. At the trial, the actions having 
been consolidated, Bucknill, J., awarded 
the sum of 4,250/. to the plaintiffs in the 
consolidated action ; and without prejudice 
to the above agreement as to the division 
of the salvage award apportioned the 
sum of 3,850/. to the tugs and 400/. to 
the boatmen. The sum of 3,850Z. was 
paid to the present defendants in pur- 
suance of the judgment, but they refused 
to account to the present plaintiffs for the 
proper proportion thereof in accordance 
with the above agreement. The plaintiffs 
claimed 1,725/. 

The defendants by their defence denied 
the alleged agreement, and pleaded other 
matters of defence. 

In the course of the case certain boat- 
men, plaintiffs, gave evidence that the 
said Henry Nicholson told them that 
there was an arrangement under which 
5 per cent, of the saJvage award was to 



be paid to the master of the Kolpino, 
to which they consented. Subsequently, 
Henry Nicholson, in giving evidence, 
admitted that a conversation had taken 
place between himself and the master of 
the Kolpino as to a present being given 
to the latter, and that 5 per cent, might 
have been mentioned. The master of the 
Kolpino also admitted that such conver- 
sation had taken place, but said that it 
passed in a casual kind of way, and that 
nothing had been paid to him from any- 
body. 

Carver, KC, and Dawson Miller, for 
the plaintiffs. 

Lauriston Batten, for the defendants 
Nicholson's Towage Co. — On the evidence 
the Court may find that there was no 
actual agreement between the master of 
the Kolpino and the salvors that the 
former should receive 5 per cent, of the 
salvage award. Such an agreement, if 
made, would be incapable of being de- 
fended. 

[QoRBLL Babnes, J. — My view is that 
if such an agreement were brought to 
light in the course of a salvage case, it 
might very likely forfeit all right to 
salvage at all. I do not say they did 
actually agree in this case — I shall look 
at the evidence carefully ; but I think it 
is extremely probable that any arrange- 
ment of this kind between the masters of 
vessels would forfeit any right to salvage 
altogether.] 

BaHoch and Dumaa, for the defendants 
the Great Yarmouth Steam Tug Co. 

The learned Judge postponed judgment 
at the instance of the owners of the 
Kolpino, who, after applying unsuccess- 
fully for leave to intervene|in this action, 
obtained in the Court of Appeal an 
extension of time for appealing from the 
judgment in the original salvage action, 
on the ground of the above evidence of 
the arrangement as to the 5 per cent, and 
the expression of opinion by the learned 
Judge. The matter, however, was after- 
wards arranged between the owners of 
the Kolpino and the parties to this action 
by some deduction being made from the 
amount of salvage originally awarded. 
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Jan. 22, 1904.— Qosell Babnes, J., 
gave jadgment for the defendants on the 
ground that the plaintiffs had not estah- 
hfihed that the alleged agreement as to 
the division of the salvage award had in 
fiict been made. 



Solicitors — ^Walter H. Cowl, agent for Arthur 
E. Cowl, Great Yarmouth, for plaintiffs ; 
Dubois k. Williams, agents for H. Chamberlin, 
Great Yarmouth, for defendants Nicholpon's 
Towage Co.; Pritchard & Sons, agents for 
Wiltshire & Sons, Great Yarmouth, for de- 
fendants the Great Yarmouth Steam Tug Co. 

[Reported by Arthur Pritchard, Etq., 
Barritt4ir-at-Lan. 



Divorce. 

The Pbbsident 

(Sib F. H. Jeuots). 

GoRBLL Barnes, J. 

1904. 

Feb. 2. 



Williams v, 
Williams. 



Condonation — Return to Cohabitation 
— Effect off on Cause of ComplairU — 
Summons for Desertion under the Sum- 
mary Jurtsdictian (Married Women) Act, 
1895 (58 <fe 59 Vict c. 39). 

Condonation is a doctrine not limited to 
the Ecclesiastical Courts or their successor, 
the Probate, Divorce, and Admiralty Divi- 
sion of the High Court of Justice, nor is it 
the creation of statute, JnU a broad general 
principle of law. 

Apart from any speeial provision in the 
Act, a return by a wife to cohabitation 
pending the adjournment of a summons for 
desertion under the Summary Jurisdiction 
{Married Women) Act, and before an order 
is made on the summons, puts an end to the 
cause of complaint, and no order can sub- 
eequerily be made upon the summons. 

Appeal from the order of Justices 
sitting at the petty sessional Court of 
Salford, adjudging the appellant (the 
husband) gmlty of desertion, and granting 
the respondent (the wife) a separation 



under sections 4 and 5 of the Summary 
Jurisdiction (Married Women) Act, 1895. 

The wife, the respondent to the appeal, 
had applied for an order against the ap- 
pellant, her husband, on the ground of 
his desertion, which she alleged to have 
occurred on August 3, 1903. 

The application first came before the 
Justices on August 14, 1903. 

After hearing the evidence of the ap- 
plicant, the Justices adjourned the appli- 
cation till October 28, 1903, for the pur- 
pose of allowing the parties an opportunity 
of reconciliation. 

On August 29, 1903, the parties resumed 
cohabitation, and continued to cohabit as 
man and wife until September 27, 1903, 
when, a dispute having occurred between 
them, they began to occupy separate bed- 
rooms. The husband, however, continued 
to reside in the house, which was the pro- 
perty of the wife. 

On October 28, 1903, the wife, without 
any previous notice to her husband, re- 
newed her application to the Justices, who, 
on hearing her further statement that her 
husband had gone back to her but had 
not since lived with her as man with wife 
pending the adjournment, and without 
hearing the husband, made the order now 
appealed from. 

On November 3, 1903, the husband 
applied to the Justices to discharge the 
order on the ground that the order had 
been made without notice to him and in 
his absence, and that he had fresh evi- 
dence on the merits. 

The Justices refused to discharge the 
order, holding that the proper remedy of 
the husband (if any) was by way of 
appeal. 

The husband appealed. 

8, G, Lushington, for the appellant. — 
The resumption of cohabitation operated 
as a condonation of the desertion, and no 
order could after that condonation be 
made upon the original summons. The 
ground of complaint had ceased to exist. 

[He referred to section 7 of the Act.] 
The P&bsident (Sib F. H. Jeune). — 
Is condonation an answer under the 
Act?] 

Not in terms ; but on general principles 
it must be an answer not only in this 
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Oourt, but at common law, aad the 
offences must be existing both at the date 
of the summons and that of the order. 
In Harm v. Morris [i80i] ^ condonation 
of a wife's adultery is broadly laid down 
to be an answer at common law to the 
husband's claim of exemption on the 
ground of such adultery from liability for 
necessaries supplied to her, and that is 
apart from any special statute such as 
the Matrimonial Ciiuses Act or the Sum- 
mary Jurisdiction (Married Women) Act. 

By section 6 of the latter Act condona- 
tion is to have force as a reply to a hus- 
band who answers the application of his 
wife by alleging her adultery as provided 
for in the section, and it is submitted that 
condonation e^ould apply generally. 

The absence of any such specific pro- 
vision from the Act is probably a casus 
omissus. 

[GoRELL Barnes, J., referred to Haddon 
V. Hadd(m [iss?].^] 

The respondent did not appear and was 
not represented by counsel. 

The President (Sir F. H. Jeune). — 
I do not think that there is on the £eu^ 
any answer to the argument. Looking 
at the notes of the clerk of the Justices, it 
appears clear that the resumption of co- 
habitation which actually occurred was 
precisely that which the Justices contem- 
plated and hoped would be the result of 
adjournment. 

What is the effect of that?— not afber 
an order, be it observed, because none had 
been made, but during the adjournment. 
The reconciliation took place, and it 
appears to me that the effect of it is to 
put an end to the cause of complaint, not 
by virtue of the Act, but by force of law. 
I think it is clear law that the doctrine of 
condonation is not limited to this Court 
and the former Ecclesiastical Courts, but 
is a broad general principle of law, and 
that the moment you find a resumption 
of cohabitation there is an end of any 
previous desertion. 

In the case oiHaddonv, Haddon,^ vrhich 
was referred to by Mr. Justice Gorell 
Barnes and was decided under the Matri- 

(1) 4 Esp. 41. 

(2) 56 L. J. M.C. 69; 18 Q.B. D. 778. 



menial Causes Act, 1878 (41 & 42 Yict. 
c. 19), s. 4, an Act which contains a pro- 
vision as to condonation similar to that in 
the Act of 1895, it was held by Mr. Jus- 
tice Hawkins and Mr. Justice A. L Smith 
that a separation order under that Act 
was annulled by a subsequent return to 
cohabitation, just as the validity of a 
decree for judicial separation would cease 
under similar circumstances. In giving 
his judgment Mr. Justice Hawkins refers 
to the case of Bateman v. Ross {CoutUsss) 
[1813],' where Lord Eldon held the 
general doctrine to be clear that a recon- 
ciliation after separation entirely did 
away with the effects of it ; and Mr. Jus- 
tice Hawkins adds, ^' I am not aware 
that this general proposition has ever 
been dissented from," which I notice to be 
the case, although the reason given by 
Lord Eldon is no doubt obsolete. On 
consideration of the authorities I have no 
hesitation in saying that in this case on 
cohabitation being resumed the previous 
charge was at an end, and that the de- 
cision of the Justices must be reversed. 

GoBELL Barnes, J. — I agree. I will 
only add that the concluding portion of 
section 7 of the Act, which provides that 
on voluntary resumption of cohabitation 
the order "shall" on proof thereof be 
discharged, appears to me to be really 
decisive that resumption of cohabitation 
puts an end to the cause of complaint. 

Appeal aUowed and order of 
Justices discharged. 



SolicitoiB — C. P. Fielder, Le Biche & Co., agents 
for E. Desqaesnes, Salford. 

[Reported by R. M. MiddletoTi^ Esq., 
Barrister-at'Larc, 



(3) 1 Dow, 235. 
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Probate. \ 

TfiS Pbxsident I 

(Sib F. H. Jbunb). > Patne v. Benkett. 

1904. I 

Jan. 22, 26. J 

Evidence — Date of Birth—Copy of 
Entry in the Eegieter — Births and Deaths 
Registration Act, 1836 (6 <^ 7 WiU. 4. 
c. 86), 8. 38. 

A certified copy of an entry in the 
register of births, pursuant to section 38 
of the Births and Deaths Registration Act, 
1836, is etfidence of all the contents of Ae 
entry, including the date of birth. 

Action to revoke a srant of adminis- 
tmtion made to the defendant, on the 
false suggestion, as was alleged, of her 
legitimacy, which was the sole issue to he 
tried. 

The defendant EUen Bennett, married 
woman, claimed to he the natural and 
lawful daughter and only next-of-kin of 
Maiy Goodrich, widow, who died intestate 
on March 6, 1902. 

A marriage was proved to have heen 
celehrated on April 9, 1844, hetween 
€(eorge Goodrich and the said Mary 
Gkxxlrich hy her then (maiden) name of 
Payne, and the defendant claimed to he 
the only child of this marriage. 

A certificate of the baptism of the 
defendant in May, 1845, was produced, 
in which she was described as the child 
of George and Mary Goodrich. 

A certificate was also produced of the 
birth of a daughter (Ellen) of the same 
persons as having occurred on February 20, 
1844 (about two months prior to their 
marriage), and as having been registered 
May 1, 1844 (about three weeks after 
their marriage). 

The evidence was tendered on behalf 
of the plaintiff of a witness who (inter 
alia) purported to identify Ellen Bennett, 
the defendant, with the child EUen men- 
tioned in the certificate of birth. In 
cross-examination this witness (who had 
been examined on commission) admitted 
that Mary Goodrich had introduced Ellen 
Bennett to him as her daughter, and that 
he knew nothing of the dnmmstances 
attending the birth till many years after 
it had occurred. 

Vol. 78.— p.. D. & a. 



Arthur S. May, for the defendant, 
objected— First, that the certificate was 
not admissible ; and secondly, that, if 
admissible, the certificate was no evidence 
of the date of birth. 

The certificate is not admissible. 

Prior to the Births and Deaths Regis- 
tration Act, 1874 (37 & 38 Vict. c. 88), 
registration was not compulsory ; and 
that Act was in &ct passed because at 
the time one-fifth of the births in the 
country escaped registration. 

This certificate is given under section 38 
of the Births and Deaths Registration 
Act, 1836. Not only did that Act not 
require the mother or any one else to give 
information as to a birth, but registration 
was to be paid for, and was in the nature 
of a luxury. The word ''required" is 
introduced in section 38 of the later Act 
of 1874. 

The certificate is consequently that of 
an entry made on the information of a 
volunteer, and is not evidence. 

If it is admissible, it is evidence only 
of the fact and not of the date of the 
hirth—Winth, In rehSToV 

[The President (Sib F. H. Jeunb).— 
I cannot follow the reason for that 
decision. The section (section 38 of the 
Act of 1836) prescribes that the certificate 
shall be received as evidence of the birth 
to which it relates without further proof 
of the entry, and not, as Lord Romilly is 
reported to have there said, '' of the &ot 
of birth and nothing more."] 

In Ryan v. Ring [i889] ^ an entry in a 
baptismal register was rejected as evidence 
of the fjEust of legitimacy therein stated, 
because the en^ was not contempo- 
raneous, and because there was no evidence 
that the curate who made it had personal 
knowledge of the marriage. 

[He idso referred to Wihen v.' Law 
[iS2i],> Doe d. Woolastonr. ^af7iM[i834],^ 
and auntley v. Donovan [i85o].^] 

Priestley, K.C., and Sherrington, for the 
plaintiff, conira. — The certificate is evi- 
dence. The exact point is decided in 
Reg. V. Weaver [i873].« 

(1) L. R. 9 Bq. 393 ; 21 L . T. 781. 

(2) 26 L. B. Ir. 184. 

(3) 3 Stark. 63. 

(4) 1 Moo. & B. 386. 

(5) 16 Q.B. 96, at p. 100. 

(6) 43 L. J. M.O. 18 ; L. R. 2 C.C.R. 86. 

E 
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Paynb v. Bennett, Prob. 

If section 38 of the Act of 1836 has 
the effect contended for, the certificate 
would have no effect except in one case 
only — that is, where persons may be 
requested under the Act by the Registrar 
to give information. 

[They referred further to sections 18, 
19, 20, 21, 22, 28, and 41 of the Act of 
1836.] 

The Pbbbident (Sib F. H. Jbunb). — I 
think that the certificate is evidence, and 
evidence of its own contents. In my 
view, much too limited a force has been 
given in argument to the meaning of the 
word "required" in section 38 of the 
Births and Deaths Registration Act, 
1874. I see no reason for limiting the 
Act in such a way, because there is no 
reason to suppose that information given 
under compulsion is more likely to be 
true than information given voluntarily. 

It appears to me that the word " re- 
quired " may very well cover all the cases 
of a person authorised under that Act to 
give information. No doubt, while in 
some cases information is to be given 
voluntarily, in others the word " re- 
quired " means that the information may 
be requested ; whilst yet in others again 
** required " means *' compellable." I 
think there is no doubt that the certifi- 
cate is evidence under the Act of 1836. 

The next question is, Of what is it 
evidence 1 The answer seems to me to be. 
Of what the statute requires to be stated. 
The statute "requires," in the limited 
sense of the word, that the date of the 
birth shall be given, because it refers to 
Schedule A in the authorised form, one of 
the particulars of which is the date of 
birth. 

Against that, no doubt, Lord Bomilly, 
in WiTUkf In rd,^ has distinguished be- 
tween the child being born and the actual 
date of its birth. 

But that decision has not, so far as I 
know, been followed, and the research of 
counsel has produced no support for it 
from subsequent authority. On the con- 
trary, the case of Reg. v. Weaver ^ appears 
to me to be conclusive in the opposite 
direction, because the latter, being a 
criminal case, was etrieUeHmi jwria. 

The conclusion at which I arrive is 



that the certificate is evidence of what is 
therein stated, and that that includes the 
date of birth, which, indeed, is ordinarily 
so proved in these Courts. 

I have therefore no hesitation in ad- 
mitting the certificate as evidence of the 
date of the birth. 

[The hearing then proceeded upon the 
merits, which do not call for further 
report, and judgment was given for the 
plaintiff.] 

Solicitors — Aldridge, Thorn k Sherringtqn, 
agents for Gudgeons, Peacock & Prentice, 
Stowmarket, for plaintiff ; T. E. Crocker, for 
defendant. 

[Eeported by R, M. Middletcn, JStq., 
Ba/rriiter-airLaw. 



Admiralty. \ 
The Pbesidbnt f 
(Sib F. H. Jeunb). I ,- . 

GOBBLL BaBNBS, J. f "" ^*^- 

1904. I 

Feb. 3. ) 

BiU of Lading — <* Goods to he taksn ob 
fast aa Ueamer oan deliver or the tame 
wiU be warehoused " — EiglU of Action for 
Detention, 

A bill of lading given by the charterers 
of a ship provided : ** Thegooda to be taken 
from the ship by the consignees .... imme- 
diately after arrival^ and as fast as steamer 
can deliver f or the same will be transhipped 
into lighters or landed or warehoused at 
the expense and risk of the proprietors of 
such goods." In an action by the charterers 
against the consignees for detention of the 
ship during the discharge^ — Held, that the 
consignees were HahlCi because the terms of 
the bill of lading empowering the charterers 
to tranship^ land^ or warehouse the goods 
did not take away their ordinary right to 
bring an actum for detention, if delivery oj 
the goods was not taken by the consignees 
as fast as was provided by the bUl of 



Appeal by the plaintiffs against the 
judgment of the County Court Judge of 
Glamorganshire in an action for damages 
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fbr detention of the steamship Ame 
on two voyages during the discharge 
of cargoes at Swansea under bills of 
lading which were indorsed to the defen- 
dants W. Oilbertson & Co., lim., who 
were consignees of the cargoes. 

Theappellants (plaintiffs) were (Jebruder 
▼an Udeni the charterers, and J. Boebe, 
the master of the Ame^ and claimed 41/., 
being for two days' detention on the first 
Toyage, and one day ten hours on the 
second voyage, at 121, per day, alleging 
that the defendants did not provide suffi- 
cient railway trucks to take delivery of 
their cargoes ''as &st as steamer can 
deliver," according to the terms of the 
bills of lading. 

On the mt voyage under a bill of 
lading dated April 6, 1903, 1,106 tons, 
chiefly pig-iron, were shipped on board the 
Ame at Antwerp for Swansea, and the 
discharge occupied 99j^ hours; on the 
second voyage under a bill of lading dated 
April 28, 1903, 910 tons of pig-iron were 
similarly shipped, and the discharge 
occupied 86^ hours. The discharge took 
place out of the ship direct into railway 
trucks, and was conducted by the Swan- 
sea Harbour Trustees, but it did not ap- 
pear for whom or on whose account. 

According to the plaintiffs' evidence, 
^ as £ut as steamer can deliver " would 
have been about 500 tons per day for the 
Ame; the first cargo could have been 
easily delivered by the Ame and dis- 
chai^^ed in 40 hours, and the second in 
36 to 40 hours; and the time in fact 
taken was due to the dearth of railway 
trucks. 

Evidence was given for the defendants 
that the average quantity of similar 
cargoes dischar^ at Swansea was 250 
tons per day, and that a £ur and reason- 
able discharge would have been 300 tons ; 
but there was no evidence to negative the 
want of trucks or explain its cause. 

The bill of lading for each voyage was in 
similar terms and contained the following 
dauses: '<The goods to be taken from 
the ship by the consignees (at their ez^ 
penae) immediately after arrival^ and aa 
fiut as steamer can deliver, or the same 
will be transhipped into lighters or 
landed, or warehoused at the expense and 
risk of the proprietors of such goods. 
• • • Owners to have an absolute Ueo 



on the goods for freight, dead freight, 
demurrage, and all eventual other costs." 
The learned County Court Judge gave 
judgment for the defendants, holding 
that the plaintiffs' only remedy for the 
defendants' delay in taking delivery was 
to tranship the goods into lighters or land 
or warehouse them, under the dause in 
the bill of lading, and that they had no 
right to damages for detention of the 
Ame. 

Meager^ for the appellants. — The 
plaintiffs' right to danmges for detention 
is not ousted by the stipulation that they 
may tranship or warehouse. That clause 
is inserted in the interest and for the 
benefit of the charterers, and gives them 
a remedy in addition to and not in 
substitution for any which they would 
have apart from it — per Lindley, L.J., 
Eiek V. Rctdooanachi [i89i] ^ (affirmed eub 
nom. Hick v. Baymimd [1892] *). The 
terms as to *' demurrage " in we bill of 
lading are useletiS if the learned Judge's 
construction is right. The charterers 
cannot know the consignees' arrangements 
beforehand. At what point, when trucks 
may be coming forward, are they to in- 
tervene and warehouse? Modesto Pineiro 
V. Dupri [1902] • is no authority to the con- 
trary ; the dictum of Kennedy, J., is con- 
fined to Ufdng a ship as a warehouse so as 
to throw on the receivers of goods more 
charges than the circumstances reasonably 
warrant. No doubt the charterers must 
act reasonably, as they did here. 

BaUoeh^ for the respondents.— The 
measure of the obligation to take delivery 
^*as &st as steamship can deliver" de- 
pends not merely on the capacity of the 
ship to deliver, but on all other circum- 
stances as well, such as the &cilities of the 
port and the dearth of waggons— i7tcttA«n 
V. Stmoart [l908].* 

[GoBELL BABjns, J.— What is the 
^* series of decisions" referred to in that 
case by Lord Macnaghten 1] 

Carver^ Carriage by Sea (3rd ed.), 

p. 706, 8. 619a. " As cu»tomary as 

fest as steamer can deUver," WyUie v. 

(1) 61 L. J. Q.B. 42, 45; [1891] 2 Q.B. 626, 
432 

(2) 62 L. J. Q.B. 98 ; [1893] A.a 22. 
(8) 86 L. T. 560; 9 Asp. M.C. 297. 

(4) 72 L. J. K.B. 917 ; [1903] A.C. 889. 
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Harrison [1885],* approved in Good v. 
laaaca [1892] ^ ; *< with all despatch as cus- 
tomary," LyU Shipping Co. v. Courdiff 
Corporation [1899].^ The words " as cus- 
tomary " add nothing more than would be 
implied without them— ^^s Jaederen 
[1892].® There was no evidence of want 
of reasonable diligence on the part of the 
defendants. 

Meager, in reply. — The plaintiffs were 
entitled to the quickest despatch according 
to the capacity of the Ame for delivering 
her cargo, subject to the customary 
appliances being used — MeUxd/ef Simpson 
de Co. V. Thompson, PaUriek, and Wood- 
wark [l902].« They did not get it. That 
was a case for the defendants to answer, 
and they have not answered it. 

The Phesidbnt (Sir F. H. Jeuitb). — 
At one time I thought we had not the 
materials before us for deciding the whole 
of the case ; but on looking a little more 
carefully into it I think the case as it 
stands is one that we are able to deal with. 
I have no doubt that the learned Judge's 
decision was based on the view that on 
the true construction of the bill of lading 
the shipowners had their remedy in the 
power to land the . goods on the quay or 
in lighters if they were not taken away 
by the consignees. But apart firom that 
statement, and from the words of the 
judgment in which he says, '' I consider 
that the defendants are entitled to judg- 
ment on the construction of the clause in 
the bill of lading," the learned Judge does 
say, <* the pkintifb contend that that con- 
dition was^ optional/' shewing that what 
he based his decision on was not that there 
was no right of action in the case, but that 
the sole remedy was in the terms provided 
by the bill of lading. I am unable to 
a^ree with the learned Judge that that 
view is correct. It seems to me clear that 
those words in the bill of lading do not 
take away the ordinary right of bringing 
an action if the terms of the bUl of lading 
were departed from. It seems to me it 
would have been extremely unreasonable 
to have said that the landing of. these 

(5) 13 Ct of Sess. Gas. (4th Series), 92. 

(6) 6] L. J. Q.B. 649 ; [1892] 2 aS. 666. 

(7) 69 L. J. Q.B. 889 ; [1900] 2 Q.B. 688. 

(8) 61 L. J. P. 89; [1892] P. 851.369. 
(9). 18 Times L. B. 706. 



goods was the sole remedy. Supposing 
that the sole cause of the non-delivery was 
that the trucks were not ready, it would 
be extremely hard to throw upon the 
charterers the responsibility of saying 
that the delay was so great that they 
could not stand it any longer. Of course, 
it may be a different thing to say that the 
trucks could not be supplied by the rail- 
way company I am by no means sure 
in that case the hardship would not be on 
the consignees of the goods, because I 
agree it would be an extreme hardship 
that, if the goods could not be taken away 
for some time, the charterers should 
keep the goods there and demurrage be 
paid for them until they were put on the 
quay or into the lighters* That seems to 
be an unreasonable construction of the 
clause. It would be &r more reasonable 
to say that the ordinary remedy of the 
charterers remained the same, but that 
they had an alternative option which they 
could have exercised. In this case they 
did not exercise it, and I do not think 
that debarred them from bringing an 
action to enforce their ordinary rights 
under the bill of lading. Then comes the 
question whether we are able under the 
circumstances to enter judgment for the 
plaintiffii. I think we are. It is said that 
judgment ought not to be entered for the 
plaintiff beoiuse there is some defence 
which the defendants either have set up 
or might have set up. But as in the 
Court below they raised the defence which 
I have already dealt with, and also a 
further defence, that they were justified 
in taking the average quantity of goods 
discharged per day of similar cargoes as 
a test of their own obligations under the 
bill of lading— as they raised these de- 
fences and no other, it is too late for them 
now to say that a totally different defence 
might have been raised. It appears 
pretty dear that no such defence ought to 
be successful. The plaintiffs shewed, and 
shewed without contradiction, the capacity 
of their steamer to deliver, and that the 
delay arose from the dearth of trucks. 
That made out bl prima facie case in favour 
of the plaintiffs. It may well be that the 
obligation of the defendants was to take 
delivery as fast as the steamer could 
deliver, having regard to the mode of 
delivery and the state of appliances wi 



Digitized by 



Google 



Vol. 78.] 



PROBATE. DIVORCE, AND ADMIRALTY DIVISION, 



37 



Thb Abne, Adm. 

which deliyeiy could be taken. But if 
their answer was that they had done all 
they could, and that the delay arose from 
no fault or defiskult on their part, and 
that they did everything on their part, then 
they ought to have shewn that. If they 
could have shewn that by no fault of 
theirs, but by the fault of other people, 
such as the want of railway trucks, the 
delay was caused, it would have been a 
different thing. They did not attempt to 
shew that. I do not agree that the ques- 
tion of average quantity was material in 
this matter. A prima facie case is made 
out against the defendants, and there is 
no answer set up or which, to my mind, 
can be set up to meet it. The proper 
course will be to reverse the judgment of 
the Ck>urt below, and give judgment for 
the plaintiffs for 41/., with costs here and 
in the Court below. 

QoBELL Babnes, J. — I agree with the 
learned President as to the construction 
of the bill of lading ; and it seems to me 
that the position we are in with regard to 
the facts is substantially what he has 
said — ^namely, that the plaintiffs made a 
prima facie case of non-acceptance or non- 
taking of delivery from the ship by the 
consignees immediately after arrival as fast 
ajs steamer can deliver, whether you put 
in or leave out the words '* as customary." 
They made a prima fade case that they 
were ready to deliver, and to deliver easily 
at a rate which they say could have been 
exceeded. No answer whatever is made 
to that by the defendants upon the &cts. 
No explanation is given, and there is 
nothing to shew that they could not have 
discharged the ship as fast as customary, 
even if the words had been in. All they 
have done is to attempt to set up a case of 
delivery of average quantities of similar 
cargoes, the contracts respecting which are 
not dealt with in the evidence before us, 
and there is an attempt to make out a case 
of a &ar and reasonable amount. 



Solicitors— Spencer Chapman 8c Co., agents for 
John R. Richards, Swansea, for appellants ; 
Bofeterell & Roche, agents for William Cos, 
Swansea, for respondents. 

llUported by Arthur Priteha/rd, JStq., 
^arrister'at'Zam. 
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Probate. 

Thb Pbesident 

(Sir F. H. Jbukb). 

1904. 

Jan. 28. 

Probate — Practice — Costs — Ifotiee to 
Cross-examine only — Rules of the Supreme 
Court, Order XXI. rule 18. 

The protection of rule 18 of Order XX T. 
is confined to parties opposing probate in 
the first instance — namely , defendants — and 
semble also interveners delivering a defence, 
and does not extend to plaintiffs claiming 
to revoke probate already granted. The 
notice cannot be given by such a plaintiff 
ufith his reply. 

Action for revocation of probate. 

George Rejmolds Tomalin, the plaintiff,' 
the husband of Alice Tomalin deceased, 
asked by his statement of claim for revoca- 
tion of the probate in common form dated 
February 20, 1903, of the will of his late 
wife dated January 28, 1903, on the ground 
that the will was not duly executed. The 
defendant, the executor, by his defence 
and counterclaim denied this allegation, 
and asked for probate in solemn form. 

The plaintiff in his reply joined issue, 
and gave notice of his intention to cross- 
examine only pursuant to Order XXI. 
rule 18. 

The defendant having declined, before 
the case came into Court, to accept this 
notice on the ground that the rule did not 
apply— 

Whitmore L, Richards, for the plaintiff, 
now mentioned the matter before the case 
was opened. — The plaintiff is a party 
opposing a will within the meaning of the 
rule, and is entitled to give the notice and 
obtain protection as to costs. 

R. ff. Pritchard, for the defendant. — 
Rule 18 of Order XXI. of the Rules of 
the Supreme Court merely reproduces 
rule 41 of the old Probate Rules in Con- 
tentious Business. Order XXI. inile 18' 
limits the privilege of the notice to a 
defendant opposing a will, and provides 
for the deliveiy of the notice with a 
defence. Here it is the plaintiff who is 
opposing the will by asking for the revoca- 
tion of the common form grant, and he 
has attempted to deUyer the notice with 
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his reply, the notioe is no protection to 
a party who seeks to call in and revoke a 
grant — Beale v. Beale [i874].i 

By entering a caveat the present plain- 
tiff might have put my client on proof in 
solemn form, and would then as defendant 
have been entitled to give the notice. 

WkUmore L, Richards, in reply. — ^The 
effect of the present rules is to place a 
counterclaim and the reply to a counter- 
claim on the same footing for all purposes 
as a statement of claim and a defence, and 
the present plaintiff, as husband of the 
testatrix, is entitled to oppose probate of 
her will, and cannot be condemned in costs 
if he gives the prescribed notice — Leigh v. 
Oreen [l89l].* 

The rule is not specifically limited to 
defendants ; the expression used is *' party 
opposing a will." 

[Thb P&esident (Sie F. H. Jbukb). — 
No doubt that is intended to cover the 
case of interveners.] 

It was impossible in the present case to 
enter a caveat and compel the executor to 
propound as plaintiff, owing to the rapidity 
with which probate in common form was 
obtained ; an action for revocation was the 
only course open. 

The Pbesident (Sib F. H. Jeunb). — 
There is a distinction between the case of 
an action to propound a will and that of 
an action to revoke a will. It is the duty 
of next-of-kin to oppose probate at the 
earliest moment, and a caveat might have 
been entered in the present case ; and the 
changes in practice have not affected the 
earlier principle, that the right to give 
the notice is confined to those who oppose 
probate in the first instance. 

Strictly, no doubt, a counterclaim is the 
same as an action, but that is merely a 
statement of practice, and where I am 
called upon to construe a rule which is 
merely a reproduction with modifications 
of an earlier rule, it appears to me fair 
and proper to hold that the same prin- 
ciples apply under the modified as under 
the earlier rule, and the old well-estab- 
lished principle is that the protection of 
the notice does not extend to a party 
seeking to revoke a probate already 
granted. 

(1) 43 L. J. P. & M. 70; L. R. 8 P. Ac D. 179. 

(2) Si li. J. r, 66 ; [1892] P. 17. 



I do not say that it may not still be 
open to the discretion of the Court to 
consider whether a party has, as regards 
immunity from costs, brought himself 
within the spirit, if not the letter, of the 
rule. I think that the notice is ImuI. 

The hearing of the action then pro- 
ceeded, the notice being treated as a 
nullity, and the plaintiff (idling witnesses. 

The President (Sib F. H. Jeunb) 
found in &,vour of the wiU and condemned 
the plaintiff in the costs of the action. 



Solicitors— H. Cabitt Ireland, for plaintiff; 
Geo. & Wm. Webb, for defendant. 

[Reported by R, M. Middkton, Esq., 
Barrister-at-lAiw. 

Note BY the RBPOBTEB.~See also Tajtpenden 
V. Lucas [1891], 66 L. T. 684. 



Divorce, n 

^Tgy*^' WYKKr.WTKE 

yv^ ,\ >(King's Pboctob ahevnng 

Jan. 28. J 

Divorce — Petiiioner GuiUt/ of Aduitery 
'^Intervention of King* a Proctor — Die- 
eretion of the Court— ^Matrimonial Causes 
Act, 1857 (20 dh 21 Viet, c. 85), s, 31. 

The Court wiU not exercise its diaeretion 
under section 31 of the Matrimonial Causes 
Act, 1857. merely on the ground that the 
aduJtery of the petitioner is mare or less 
pardonable or capable ofeaceuse. The quea}- 
tion for decision is whether or not the 
misconduct of the petitioner has been directly 
caused by that of the respondent. Where 
the King's Proctor brings the adultery of 
the petitioner to the notice of the Court, 
although the conduct of the petitioner may 
be mare or less pardonable cmd capable 
of excuse — as, for example, where the 
petitioner has been compeUed to leave the 
respondent by reason of the incestuous 
adultery of the latter-^et, nevertheless^ if 
the stibsequent adultery of the petitioner 
appears to have been not directly caused by 
the coTfiduct of thereepondentf the Courts in 
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the exerciie of its duoretion, may attaw the 
interventum and rescind the decree niei. 

Gdnstantinidi v. OonstantiDidi (72 L. J. 
P. 82 ; [19031 P. 246), and previous oases 
therein cited^ discttssed, 

Applicatdon by the King's Proctor to 
rescind the decree nisi. 

Ada Wyke, the petitioner, was married 
to Thomas Wyke, the respondent, ou 
October 28, 1891, and there were three 
children of the marriage. The respondent 
was guilty of a long series of acts of cruelty 
and violent assaults ; and in September, 
1899, the petitioner discovered that the 
respondent had committed incestuous 
adultery with the sister of the petitioner. 
From that time all cohabitation ceased. 
In November, 1902, the petitioner filed 
her petition for dissolution of marriage 
on the grounds of the incestuous adultery 
and cruelty of the respondent, and a 
decree nisi was pronounced on April 21, 
1903. On October U, 1903, the King's 
Proctor filed his plea alleging suppression 
of material fiftcts and the adultery of the 
petitioner with one WiUiam Earle, re- 
sulting in the birth of a child on July 28, 
1903; also a regular cohabitation of the 
petitioner and William Earle from May, 
1903, onwards. There was no answer to 
the King's Proctor's plea. 

It appeared from the statement now 
made by the petitioner on oath that when 
she left her husband on her discovery of 
his incestuous adultery she earned a small 
wage of 12«. a week as a barmaid, paying 
3s. 6d, per week for rent, but that, after 
saving a small sum towards the expenses 
of a petition for a divorce, which she filed 
in November, 1902, she was overtaken by 
illness and lost her situation. About the 
same time she became acquainted with 
Earle, who paid her attention and promised 
her marriage and seduced her. Ultimately, 
having obtained the decree nisi, and being 
wholly without means of subsistence, she 
went to live with Earle regularly, as alleged 
by the King's Proctor. She admitted the 
birth of the child as alleged, and appealed 
to the Court to allow her to retain the 
decree nisi that she might marry the 
fitther of her child. 

(7. /. R, LelMesurier^ for the petitioner, 
submitted that the case was one where the 



Court might exercise its discretion under 
section 31 of the Matrimonial Causes Act 
in favour of the petitioner. 

[He cited Symons v. Symons [1897],* 
Burden v. Burdon [l90o],' ConstanHnidi 
V. ConstanHnidi [i903],' and Coombs v. 
Coombs [1903]>] 

Victor RusseU, for the King's Proctor, 
submitted the facts to the Court. 

Cut, adv, vuU, 

Jan. 28, 1904.— Bucknill, J.—In this 
case the wife is the petitioner, and she 
seeks to be divorced from her husband on 
the ground of his adultery and cruelty. 
The parties were married on October 28, 
1891. There were three children born 
of the marriage, all of whom are alive : 
Lilian, bom in March, 1893; Harold, 
bom in March, 1895; and Ada Ethel, 
bom in September, 1897. 

The petitioner in her petition, which 
was filed in November, 1902, alleged fre- 
quent acts of cruelty by the respondent 
in 1893 down to 1899. Also that he com- 
mitted incestuous adultery in January, 
1899, up to October in that year, and 
that so soon as the petitioner became 
aware of it, in September 1899, she left 
him, and haid not since returned. 

The petition came on for hearing before 
the President on April 21, 1903, when 
a decree nisi was pronounced. On 
October U, 1903, the King's Proctor in- 
tervened, and by his plea alleged that the 
petitioner had often committed adultery 
with one William Earle, and had on 
July 28, 1903, borne a child to him, and 
had since May 4, 1903, been living with 
him. 

To this plea there was no answer, and 
on December 11, 1903, the matter came 
before me on motion, when the petitioner 
gave evidence. Her story was that when 
she left her husband in September, 1899, 
she obtained a situation as a barmaid and 
managed to save enough money to institute 
these divorce proceedings ; that she afler- 
wards fell ill and was in hospital for a 
long time, leaving it shortly before her 
petition came on for hearing, and that she 
could not afterwards get another situation, 

(1) 66 L. J. P. 81 ; [1897] P. 167. 

(2) 69 L. J. P. 118 ; [1901] P. 62. 

(3) 72 L. J. P. 82 ; [1903] P. 246. 

(4) 73 L. J. P. 23. 
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and could not do any hard work in oon- 
oequenoe of a bodily ailment which in- 
capacitated her. *' Then " (to use her own 
words) " when this young gentleman 
asked me to go and live with him, it wa8 
the only thing left for me to do, as I had 
expended all my earnings, which I had 
saved up, on the decree, to get what I 
wanted so that I could marry again." She 
also stated that this same man was the 
£Etther of her child, which was bom in 
July, 1903. 

Therefore, although she says she only 
went to live with him after the decree nui^ 
she committed adultery with him when 
she was earning her living as a barmaid, 
and whilst she says she was preparing her 
case for these proceedings. 

On these facts can I exercise the dis- 
cretion given to me by section 31 of the 
Act of 1857, and pronounce a decree 
absolute dissolving the marriage notwith- 
standing the adultery of the petitioner? 

In M'Card v. M'Cord [i875] « Sir James 
Hannen thus stated the position : '< The 
instances in which the Court has pro- 
nounced a decree for dissolution of mar- 
riage, notwithstanding^ the adultery of 
the petitioner, are very rare. I am only 
aware of two cases, that of Joseph v. 
Joseph [i865],^ where the petitioner had 
committed what might be <»lled innocent 
adultery, by marrying again in the mis< 
taken belief that his wife was dead ; and 
the case of Coleman v Coleman [i866],^ 
where it appeared to the Court that 
the petitioner had been compelled by 
her husband to prostitute herself" 
In the case of M'Cord v. M'Cord,^ the 
President points out that, whilst he 
would not say that under no circum- 
stances would the Court grant relief to a 
guilty petitioner when he or she had 
been fully forgiven for an act of adultery, 
yet the Court would never act on a loose 
and unfettered discretion, as Lord Pen- 
zance expressed it in Morgan v. Morgan 
[1869],® but always on some definite prin- 
ciple which would serve as a future guide. 

That principle had been laid down by 
Lord Penzance in the same case to be 
that there must be some special circum- 

(5) 44 L. J. P. & M. 38 ; L. B. 3 P. & D. 237. 

(6) 34 L. J. P. & M. 96 ; 13 W. B. 872. 

(7) 35 L. J. P. & M. 37; L. B. 1 P. & D. 81. 

(8) 38 L. J. P. & M. 41 ; L. B. 1 P. & D. 644. 



stances attending the adultery of the 
petitioner or specnal feature placing it in 
some category capable of distinct state- 
ment and recognition. Twelve years 
afterwards, in Story v. Story [l887],* Sir 
James Hannen referred to his judgment 
in M'Cord v. M'Cwd? He said : " I had 
occasion as long ago as in 1875 to go very 
carefully into this question, examining 
the principles upon which my predecessors 
had acted, and I endeavoured to lay down 
a guide for myself. I have acted in 
accordance with those principles ever 
since." It was not until ten years after 
that case that it was decided in terms 
that misconduct of a petitioner which in 
fact conduced directly to the subsequent 
adultery of the wife might be taken into 
consideration as a ground for exercising 
the discretion given by section 31. I 
refer to Symone v. Symana,^ decided by 
the President. There the wife was 
petitioner, and she obtained a decree niei 
on the ground of her husband s adulteiy 
and desertion. The Queen's Proctor 
intervened, alleging her adultery. It is 
not necessary to refer to the facts of 
that case, but I quote the language 
of the Court. He said, " 1 have no 
doubt that the husband's adultexy and 
cruelty before his desertion, and his pro- 
longed desertion, were the main eaueee of 
the wife's adultery, and he was guilty, 
therefore, of misconduct conducing to her 
adultery. So fieir as I know, thi^ has not 
yet been decided to be one of the circum- 
stances on which the discretion to allow a 
divorce may be exercised." 

And further on he said — ^referring to 
the facts of that case, *^ On principle, 
there appear to me to be strong reasons 
for holding that such wilful neglect or 
misconduct by a husband should constitute 
matters, possibly not always conclusive, 
but fit to be taken into consideration in 
exercising the discretion whether a divorce 
shall be granted against him." In that 
case the decree nisi was made absolute. 
That decision was followed by Constan- 
tinidi v. Conatantinidi,^ There the hus- 
band was petitioner, and the decree nisi 
was granted. The President pointed 
out during the argument that in 
Symone v. Symana ^ he found as a &ct 
that the husband (the respondent) was 
(9) 57L. J.P. 15; 12 P. D. 196 
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actually responsible for and drove his wife 
to commit adultery, by which I under- 
stand that his misconduct conduced 
directly to her adultery. In his judg-< 
ment the President said that section 31 
'^ conferred a discretion on the Divorce 
Court, without imposing specifically any 
limitation or any direction with regard to 
its exercise.*' Whilst accepting that dio^um 
as binding, it seems to me that it goes 
fiirther than any previous authority on 
the subject. Each case must, of course, 
be determined according to its facts ; no 
feelinffs of sympathy, as, for instance, on 
behalf of an ill-treated woman, as in this 
case, can be entertained^ nor may I listen 
to the appeal that she made to me, that 
if, she can obtain her divorce to-day 
another man is ready to marry her and 
take her child. TLe only question is this : 
Was her misconduct caused directly by 
her husband's cruelty and adultery ? It 
is not enough that I could find, using the 
language of Lord Penzance in Morgan v. 
Morgan^ that her conduct was "more 
or less pardonable or capable of ex- 
cuse." Perhaps it was the fact that 
to some extent, and in a sense, her hus- 
band's misconduct conduced to that which 
she did three years after she left him, 
because but for his cruelty to her and his 
adultery with her sister she would prob- 
ably be living with him now. Her leaving 
him was directly caused by his conduct, 
but, in my opinion, her subsequent adul- 
tery was not. From October, 1899, to 
October or November, 1902, she led a 
respectable life, earning her living, and 
was, she says, saving money slowly, so 
that she might take proceedings for a 
divorce. Then she met the man with 
whom she is now living, and by whom 
she had a child in July, 1903. How can 
it be truly said that her conduct then was 
directly caused by her husbemd's conduct 
before she left him 1 In my opinion, it is 
impossible so to decide, and my judgment 
must therefore be, and is, that the decree 
fwn, be rescinded. 

Soliciton— EiDg's Proctor ; Nordon & de Freoe, 
agents for W. H. Qailliam, Liverpool. 

IJteported dy Ji, M. MiddUton, E»q,, 
BarrUter-at'lMm, 



Vot. 78.— P., D. k A. 



GoBDOK «• 
GORDOK. 



[IN THB COURT OF APPEAL.] 
Yauohan Williams, L.J, 
Stiblino, L.J. 
Gozbns^Habdy, L.J. 
1904. 
Feb. 18, 23. 

Contempt — Right of Contumaeuma 
Person to AppecU—Coats — Separate Eetixte 
— Restraint on Anticipation — Proceedings 
Instituted by Married Woman — Divorce 
Act, 1869 (22 db 23 Vict. e. 61), s. 4— 
Married Women's Property Act^ 1893 
(56 df 57 Viet. o. 57), *. 2. 

A person in contempt may be heard for 
the mere purpose of appealing against an 
order made subsequently to the contempt 
on the ground that the order was made 
withouJt jurisdiction. 

An application in a divorce suit by the 
respondent wife after a final decree for 
dissolution of the ma/rriage to varyprevious 
orders in the suit for the custody of the 
child of the marriage and to have the cus- 
tody given to herself is not a "proceeding 
instituted" by her within the Married 
Women's Property Act, 1893, s. 2, and the 
costs cannot be ordered to be paid out of 
her property subject to a restraint on anti- 
cipation. 

Appeal against a decision of the 
President. 

On November 25, 1901, the husband 
— who was the respondent to the present 
appeal— obtained a decree nisi for the 
dissolution of his marriage with his wife, 
who was the present appellant; and it 
was ordered that the only child of the 
marriage should remain in the custody of 
the husband until further order ; but it 
was directed that the child should not be 
moved out of the jurisdiction without the 
sanction of the Court. 

As a matter of feet the child was then 
out of England in the hands of the appel- 
lant. On the same day an ex parte 
order was made in chambers that the 
child should be forthwith delivered up to 
the husband. These orders were not then 
served on the appellant. 

On June 2, 1902, the decree nisi was 
made absolute. 

The appellant then married again and 
returned to England in October, 1902, 
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bringing the child with her. The ordera 
as to the custody of the child were then 
served on the appellant. 

On October 15, 1902, the appellant 
took out a summons in the divoi*ce suit 
calling on the husband to shew cause why 
so much of the decree nisi as ordered 
that the child should remain in the 
custody of the husband until further 
order, and the ex parte order, should not 
be varied, and the custody of the child 
given to the appellant ; and on Novem- 
ber 1, 1902, the appellant by her counsel 
gave an undertaking not to remove the 
child out of the jurisdiction without the 
consent of the Court. 

On March 10, 1903, the summons came 
on and was supported on the part of the 
appellant on the grounds of the unfitness 
of the husband, an agreement, and that 
the husband was not the father of the 
child. The President dismissed the sum- 
mons, and made an order that the appel- 
lant should pay the costs of the husband 
of, and incident to, the summons, such 
<;osts to be payable out of her separate 
property, notwithstanding that it was 
subject to a restraint on anticipation ; 
and it was further ordered that the child 
should be forthwith delivered up by the 
appellant to the husband, and remain in 
his custody until further order. 

It was then discovered that the appel- 
lant had lefb England taking the child 
with her; and on March 12, 1903, the 
President made an order pronouncing the 
appellant in contempt for breach of her 
undertaking, and directing her to be 
attached for contempt, and on the same 
day another order was made for the com- 
mittal of the wife for contempt in non- 
compliance with the order of Novem- 
ber 25, 1901. A writ of attachment was 
issued and a warrant for the arrest of the 
appellant granted; but she was not 
arrested as she continued out of the juris- 
diction. 

On May 12, 1903, the appellant gave 
notice of this appeal against so much of 
the order of March 10, 1 903, as directed 
payment of costs out of her separate 
property subject to a restraint on antici- 
pation. 

The solicitor of the husband, the re- 
spondent to the present appeal, made an 



affidavit in which he stated that, notwith- 
standing the undertaking of the appellant 
not to remove the child out of the juris- 
diction, and in defiance thereof^ the ap- 
pellant two or three days before the deci- 
sion of the Court — which was on March 10, 
1903 — surreptitiously sent the child out 
of the country, and on the day the Court 
gave judgment she herself lefb England. 

On February 18, counsel for the re- 
spondent having taken the preliminary 
objection that the appellant, being in con- 
tempt, could not be heard to appeal from 
the order, 

Bargrrawi Dean^, ir.(7.,and T. T. MMold^ 
for the appellant. — ^The contempt of the 
appellant does not prevent her from 
coming here to shew that an improper 
order has been made against her. Xing 
v.Bryant[lS39yaiidWUa(mv,Baie8[lsss].^ 
The appellant is really in the position of 
a defendant, and is entitled to be heard 
in her defence— i^ry v. Ernest [l863].' 

Duke, K.C.^ and Priestley, K.G., for the 
respondent. — A person in contempt is not 
allowed to take a proceeding in a cause for 
his own benefit or to appeal against an order 
in respect of which he is contumacious. 
There may be a distinction where the 
order alleged to be irregular is obtained 
subsequently to the contempt — Chuek v. 
Cremer [1846]* and King v. BryamJt^ — 
but that is not the present case. 

[Vaughan WiLLiAJiS, L.J., referred to 
Bamardo v. Ford [i892].*] 

Where the matter is not independent 
of that in which the contempt arises the 
exception does not apply, and the person 
in contempt cannot be heard. There is 
nothing in the nature of this appeal to 
take it out of the ordinary rule. The 
appellant thinks the order was a wrong 
one, and that is all — Oarstin v. GarsHn 

f 18651^ and Cavendish v. Cavendish 
1866J.7 

The case was adjourned for further 
argument. 



(1) 7 L. J. Ch. 167; 3 Myl. k Cr. 191. 

(2) 7 L. J. Ch. 131 3 Myl. dc Cr. 197. 

(3) 12 W. B. 97. 

(4) 1 Coop. t. Cott. 206. 

(6) 61 L. J. Q.B. 728 ; [18921 A.C. 826. 

(6) 84 L. J. P. 45 ; 4 Sw. & Tr. 73. 

(7) 15 W. R. 182, 
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jFU, 23. — Bargrave DeaiM^ £.C,j and 
T. T. MMM^ for the appellant.— In 
Chuck V. GrmMT ^ Lord Oottcoiham laid it 
down that a party was entitled to be heard, 
if his object was to get rid of the order 
or other proceeding which placed him in 
contempt, and he was also entitled to be 
heard for the purpose of resisting or 
flatting aside for irregularity any pro- 
ceedings subsequent to the contempt. 
The dm^rine is further explained in Qrern^ 
V. Otttn [1828],* Bwrkw v. Dawaon [1836],* 
Parry v. Pmryman [iSSsV® King v. 
Bryanty^ Wilson v. BcUee^^ Ricketta v. 
MwnmjUm fl8d4l" Brady, Inre [l828]," 
Hawkins V. HaU [l^Z^V^ Plumbv. Pkmh 
[1889],*^ Chadwiek, Ex parte [l850],>* 
BwAanan v. Rucker [iSO?],** Everet v. 
Prythnrgeh [l84l]," Uwring v. CJobery 
[l84l],'« Wilson V. Mstcalfe,^^ and Anon. 
V. Gort {Lord) [i82d].3<> These authorities 
shew that contempt does not prevent a 
person from being heard to shew that an 
order is on the face of it irregular or made 
without jurisdiction. Lord Bacon's Ordi- 
nance, 1618, No. 78, "they that are in 
contempt are not to be heard neither in 
that suit, nor any other, except the Court 
of special grace suspend the contempt,'' 
as a general proposition is clearly out of 
date— -iforwon v. Moris(m [i844].^^ The 
appellant is within the exception taken by 
Lord Gottenham in Ghvck v. GrwMT,^ 
since she was in fact in contempt before 
the order for payment of costs was made, 
as is shewn by the affidavit of the respon- 
dent's solicitor, or, putting it most strongly 
against her, the two were simultaneous ; 
but as a matter of principle it is impossible 
to draw any real distinction between the 

(8) 2 Sim. 894, 430. 

r9) 1 Coop. t. Cott. 207«. 
(10) 1 Coop. t. Cott. 2077*. 
CU) 7 Sim. 200. 

(12) 1 Molloy, 264. 

(13) 8 L. J. Ch. 226; 1 Beav. 73 ; 4 Myl. & 
Or. 280. 

(14) 9 L. J. Bx. Eq. 9 ; 3 Y. & C. 622. 
(16) 15 Jur. 697. 

(16) 1 Campb. 66. 

(17) 11 L. J. Cli. 54 ; 12 Sim. 363. 

(18) 13 Sim. 410. 

(19) Cited I DanieH'fl Chancery Practice 
(5th ed.), 429. 

(20) 1 Hogan, 77 Qi,), 

(21) 14 L. J. Cb. 40; 4 Hare, 690. 



sequence of events according as the con- 
tempt follows or precedes the wrong order. 
On principle, an appeal ought to be heard 
in the first case just as much as in the 
second. 

[SnBLiNO, L.J.— (7At«dfc v. Gremsr^ and 
Barker v, Dawson ^ are authorities for the 
distinction.] 

There is no reason for it — GkaUerUm 
v. Thomas [i867],>> RiekeUs v. Momingr 
tow,** Fvivoye v. Kennard [l859],*' and 
GaUeU V. Sinuyns [i843].^« 

Further, the order here concerns the 
trustees; and if this order — bad on the 
face of it — stands, it may place the trustees 
in a difficult position. The only mode of 
enforcing it would seem to be by the 
appointment of a receiver, and its validity 
might be questioned when payment was 
sought to be enforced ; but the appellant 
is not bound to wait till then. 

Duke, K.G.J and Priestley, E.G., for the 
respondent. — The general rule is well 
established ; and though there are certain 
exceptions^ as that the party in contempt 
may be heard to shew that the proceed- 
ings in which the contempt was committed 
were wrong, or that proceedings subse- 
quent to the contempt are irregular, or 
may defend himself when he is called into 
Court by the other party (which is really 
a waiver of the contempt), none of these 
exceptions touch the present case — Ghuek 
V. Gremer.^ 

There is no need for any express ad- 
judication of contempt — Gavendish v. 
Gavendish'' and Garstin v. Garstin^-^ 
but the order of March 12 finds the 
appellant guilty of a continuing contempt. 

[They also referred to Gurtis v. Gurtis 
1846],«* HewiUv. M'GarPney [l807],«« and 
'^anielVs Ghancery Praetioe (7th ed. 
1901). pp. 725 and 726 J 



Di 



Vauqhan WiLLiAira, L.J. — This is an 
appeal against part of an order of March 10, 
1903, and a preliminary objection has 
been taken that the appellant is in con- 
tempt, and that therefore this appeal 

(22) 36 L. J. Ch. 692. 

(23) 2 Giff. 110. 

(24) 5 Beav. 396. 

(26) 5 Moo. P.O. 262, 2B6,p0r Lord Brongbam. 
13 Yes. 560. 
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ought not to be heard. Now the appeal 
is not against the whole of the order of 
Mardi 10 ; it is only against so much of 
it as orders that the costs incident to a 
summons which was taken out in cham- 
bers, and which was adjourned into Court, 
should be payable out of the separate pro- 
perty of the present appellant, notwith- 
standing that such property is subject to 
a restraint on anticipation ; and the con- 
tempt which is relied on as debarring her 
from appealing against that part of the 
order is the contempt which is set forth 
in the 7th paragraph of the affidavit of 
the solicitor for the respondent to this 
appeal : *' Notwithstanding the under- 
taking of the appellant not to remove the 
said child out of the jurisdiction of the 
Court and in defiance thereof, the appel- 
lant two or three days before the decision 
of the Court surreptitiously sent the child 
out of the country and on the day the 
Court gave judgment she herself left 
England." The undertakings were given 
antecedently to the summons being heard 
in Court; and the question which we 
have to determine is whether this objec- 
tion that the appellant is in contempt 
ought to prevail here. I think that it 
ought not to prevail. We have heard a 
great deal of cases which were decided in 
the Courts of Chancery and of the rules 
and principles which were laid down 
by various Judges, including Lord Cot- 
tenham, in reference to this matter 
of contempt, and when it should 
and when it should not debar a would-be 
appellant or would-be maker of a motion 
from being heard. The greater part of the 
cases are to be found set out in the notes 
to Ckuck V. Cremer,^ but I do not think 
it will be necessary to go through those 
cases. I think that there are general 
principles which apply to this case which 
are not really affected by the decisions 
to which our attention was particularly 
called. What I mean by that is that, 
taking it generally, it has not been dis- 
puted in this discussion that this rule 
about not hearing a person who is in 
contempt prima facie applies to voluntary 
motions on his part, to cases where he 
comes and asks for something, and not to 
oases in which all that he is seeking to do 
is to le heard in respect of matters of 



defence. Not that I am suggesting for 
one moment that it is every matter of 
defence which entitles a person in con- 
tempt to be heard ; for instance, if there 
has been an order made, being an order 
made in the discretion of the Ooui*t, and 
some one who is oppressed, or thinks him- 
self oppressed, by that order comes to say 
that the Court exercised its jurisdiction 
wrongly, he cannot be heard to say any- 
thing of the sort until he has purged his 
contempt. Garstin v. Garatin ^ is a case 
of that kind. But in dealing with an 
order which is said to have been made 
without jurisdiction, if that is the only 
ground of appeal, it seems to me that 
such cases have always been treated as 
cases where the Courts will entertain the 
objection to the order, even though the 
person making the objection is in con- 
tempt. It was admitted, and could not 
be otherwise than admitted, that if we 
were dealing with the very order itself 
that created the contempt, and the objec- 
tion was an objection of the character 
that I have described, the fact that the 
person complaining was in contempt 
would not prevent his right to be heard. I 
wish to mention here that I do not propose 
to go into the question of Lord Cotten- 
ham*s rule, as laid down in Barker v. 
Dawaon,^ for this simple reason — ^that if 
I take the order of events here as it 
appears upon the affidavit to which I have 
referred, the sequence of events as to 
which Lord Cottenham laid down his 
rule in Barker v. Dawaon^ is different 
from the sequence of events in the case 
before us, and his rule has no application 
whatever to the events in the present 
case. That being so, the simple point 
that we have to decide here is tins : Here 
is an order to which objection is taken 
obviously of such a character that it does 
not depend upon the exercise of discretion 
at all. What is said is that it is unlawful 
to make such an order as is made here in 
respect of the property of a married 
woman restrained from anticipation — ^that 
is to say, unlawful in this Court in which 
the order was made, and on the occasion 
when it was made ; and yet it is said that 
we ought not to entertain the objection or 
to look at that order because this lady, the 
divorced wife, is in contempt. In my 
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judgment that is not so. I think that, 
having regard to the nature of the objec- 
tion — namely, that the appellant is 
merely coming here to say, '* This order 
which has been made against me is 
an illegal order and appears so ex faeU 
upon tlM lace of the order," there is no rule 
which has been brought to our notice 
which should prevent her from being 
heard to say that. I will only add that, 
supposing this order to be in fisust an 
illegal Older, and that we refused to hear 
the appellant on the present appeal, it 
^oes not by any means follow that there 
would not be any opportunity hereafter 
of raising the same question. But, be 
that how it may, I think that, having 
regard to the &ct that the objection here 
is an objection to the legality of the order, 
it would not be right for this Court to 
allow the order to continue to be enforced 
without first determining the question. 
I think under these circumstances we 
ought to hear this appeal. 

Stibuno, L. J. — I also think that the 
appeal ought to be heard. The respon- 
dent in the Court of Appeal relied largely 
on the decision of Lord Cottenham in 
{jkuck V. CrmMT.^ If our decision in- 
volved departing from what was laid down 
by Lord Cottenham in that case I should 
myself desire further to consider the 
matter ; but when the sequence of events 
in the present case is ascertained, it 
appears to me that the case is not identi- 
cal with Chuck V. Crenur.^ In that case 
the order of events was this : The defen- 
dant moved that an injunction granted 
-ex parte might be dissolved ; his applica- 
tion was unsuccessful, and then he gave 
notice of motion to appeal, and afler 
notice of motion was given an attachment 
was issued against the defendant, and he 
was in contempt, and that objection was 
taken to the appeal being heard. The 
Lord Chancellor gave effect to the objec- 
tion, but he said thid, '* That a party 
was entitled to be heard, if his object was 
to get rid of the order, or other proceeding, 
wluch placed him in contempt, and he 
was also entitled to be heard for the pur- 
pose of resisting or setting aside for 
irregularity, any proceedings subsequent 
to his contempt." Here the contempt. 



according to the affidavit which the re- 
spondent himself puts in, began two or 
three days before the order in question 
was made, and therefore in overruling the 
objection we are not doing anything con- 
trary to what Lord Cottenham said, and 
here the question is not merely one of 
irregularity, but one of want of jurisdic- 
tion, and I entirely agree that we ought 
to hear this appeal. 

Cozens-Habdy, L.J.~I agree. CTntil 
recently no Court of any jurisdiction 
whatever could direct the payment of 
costs out of the separate estate of a married 
woman subject to restraint on antidpa- 
tion,but in 1893 an Act was passed whichin 
terms by section 2 declared that the Court 
shall have jurisdiction from time to time 
in certain cases to direct payment out of 
the separate property of a married woman, 
whether subject to restraint on anticipa- 
tion or not — plainly a limited jurisdiction. 
The only point in this appeal, as I under- 
stand it, is to raise the contention that 
this is not one of the limited class of cases 
in which jurisdiction is given to the Court 
by the express language of section 2 of 
that Act. That being so, I entirely agree 
with my Lord and Ix)rd Juntice Stirling 
that this preliminary objection ought to 
be disallowed; but I desire to limit my 
judgment to a case in which the appellant 
is simply seeking to say that the onier, so 
far as it is complained of, is outside the 
jurisdiction of the Court, as distinguished 
from an order which, although within the 
jurisdiction of the Court, ought not to 
have been made. So far as I can see, 
there is certainly no principle in opposition 
to the view which we have taken, nor do I 
think that there is any authorit> against it. 
Speaking for myself, I have been unable 
to understand or discover what principle, 
if any, is at the root of all the various 
decisions which have been brought before 
us. 

The appeal was then heard on the 
merits. 

Bargrave Beam, K.C.,&nd T. T, MethM, 
for the appellant. — ^The only jurisdiction to 
order payment of costs out of property 
subject to a restraint on anticipation is 
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that conferred by the Married Women's 
Property Act, 1893, s. 2, which is limited to 
^'an action or proceeding now or here- 
after instituted by a woman or by a next 
friend on her behalf." The summons 
taken out in the divorce suit by the 
wife to vary the custody of the child was 
not a proceeding instituted by her within 
the meaning of that section — Hood-Barra 
V. Caihcart [l894]." The only proceeding 
contemplated by the Act is one which 
initiates litigation — Hood-Barra v. Hariot 
[1897].2» 

Dtike, jr.(7., and PrieaOey, Z.C, for the 
respondent. — The appellant, who at the 
time was no longer the wife of the present 
respondent, '* instituted " a proceeding in 
taking out this summons. The jurisdic- 
tion to make an order as to the custody 
of children of the marriage after a final 
decree of dissolution of marriage was first 
conferred by the Divorce Act, 1859, s. 4. 
The summons was in reality quite inde- 
pendent of the divorce suit, and was a 
new action taken by the appellant, but 
equally open to any one else to take on 
some of the grounds on which she sought to 
supportit. In Nwnn de Co. v. Tyson [l90l]^^ 
a claim by a married woman to goods 
taken in execution was held to be a ** pro- 
ceeding instituted" by her within the 
meaning of the Act. 

No reply was called for. 

Vaughan Williams, L.J. — I feel no 
doubt myself that the summons on which 
this order was made was a step in the 
litigation, and did not itself initiate any 
litigation at all. Under those circum- 
stances it is quite plain, having regard to 
the decision in Hood-Barra v. Ca^^cart^"^ 
ahd the other cases decided on the Act, 
that there is no right to make an order 
for the payment of these costs out of 
property which the lady is restrained 
from anticipating. I do not think it is 
necessary to say more. It is admitted 
that such an order cannot be made unless 
the case comes within the words of sec- 
tion 2 ; and it is admitted that the case 
does not come within the words of sec- 

(27) 63 L. J. Ch. 793 ; [1894] 3 Ch. 376. 

(28) 66 L. J. Q.B. 856; [1897] A,C. 177. 

(29) 70 L. J. K.B. 854 ; [1901] 2 K.B. 487. 



tion 2 unless the proceeding is a pro* 
ceeding initiated by the married woman ; 
and therefore, being of opinion that this 
summons was not initiated by the married 
woman, but was a mere step in the litiga- 
tion, I have no doubt that the order was 
wrong and that this appeal must be 
allowed. 

Stiblino, L.J. — I am of the same 
opinion. Two orders of the Court were 
made on November 25, 1901, one being 
the decree niai in the suit, by which, after 
making provisions with reference to the 
dissolution of the marriage, it was ordered 
that the child of the marriage do remain 
in the custody of the petitioner until 
further order of the Court; but it was 
directed that such child be not removed 
out of the jurisdiction of the Court with- 
out its sanction. The other order of 
November 25, 1901, was an order that 
the child of the marriage be caused to be 
delivered up and do remain in the custody 
of the petitioner until further order of 
the Court. Both orders were of a tem- 
porary nature, simply "until further 
order." Afterwards, on October 15, 1902, 
the wife took out a summons, or applied 
by summons, that those orders should be 
varied. The question we have to decide 
is whether, within thetorms of the Married 
Women's Property Act, 1893, s. 2, this 
is a proceeding instituted by her. It 
has been held by the House of Lords, and 
also by the Court of Appeal, that these 
words refer to an action or some other 
litigation initiated by the married woman. 
Now can it be said that this was an action 
or other litigation initiated by the married 
woman ? I think not. It seems to me 
simply a continuation of the old litigation 
which had been commenced by the hus- 
band by the institution of this suit for 
the dissolution of marriage, in which, 
from the very first, the question of the 
custody of the child was a subject of 
litigation, and which was not finally de- 
termined by the two orders to which I 
have referred. 

Cozens-Habdy, L. J. — I am of the same 
opinion. It seems to me, both in form 
and in fact, that the application by the 
lady was an applioa,tion by the respondent 
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in the divorce Buit, and was not an inde- 
pendent prooeeding initiated by her. 

Appeal allowed. 



SoUoitozB — Dangerfield k Blythe, for the appel- 
lant ; Lewis k Lewis, for the respondent. 

IJRep&rted iy A. Card^ry, Eiq,, 
BarrUteT'iU'Law, 



Admiralty, 

OOBBLL BaRNBS, J. 

1904. f The Habb. 

Feb. 22, 23, 24. 

CoUiaion — Manchester Ship Canal — 
Fog — Stopping — Sea Regulations^ art, 16. 

The plainHjfffk^ steamship was proceeding 
down the Manchester Ship Ctmal in foggy 
woaih«r^ with another steamship going down 
aheadf when those on board heaurd the 
whistle of defendants* steamship^ which w(m 
coming up the canal {and with which they 
afterwards came into eoUision), and did 
not immediaUly stop their engines: — 
field, that the jiaintijffV steamship was not 
to Uamefor breach of article 16 of the Sea 
JRegnlationSy because the Sea JH^ukUioru 
could not apply to the Mcmchester Ship 
Canal; and because^ even if they could 
apply^ the petition of the defendants* 
vessely ae coming up the canal and below 
the steamship ahead^ was ascertained 
wiMn article 16, 

Action of damage by collision. 

On December 6, 1903, a little before 
2 p.if., the plaintiffs' steamship Soulh 
Coasts of 421 tons gross, was proceeding 
down the Manchester Ship Canal, near 
the Weaver Sluices, on a voyage from 
Manchester to Plymouth with a general 
cargo, when she came into collision with 
the defendants' steamship Bare^ of 804 
tons gross, which was proceeding up the 
canal on a voyage from Dublin to Man- 
chester with a general cargo and passen- 
gers. The weather was foggy, and the 
tide, so far as it is allowed to run in while 
tiie look gates are' open at Eastham, was 
8lack« The collision took place, as the 
Oonrt iband, on the right Ade— that is, 



the Souih Coasfs side--of the canal, and 
practically in a stem^on line, the stem of 
the Hare striking the starboard bow of 
the South Coast about two feet from the 
stem. Both vessels were sounding their 
whistles for fog. The South Coast was pro- 
ceeding down in a string of vessels, having 
the steamship Eondane ahead and other 
vessels astern. The SotOh Coast was 
proceeding at a slow and, as the Court 
found, proper speed. Her master's evi- 
dence was that he heard the whistle of 
the ffare once before he saw her, and 
that he then kept his own side of the 
canal and went a little more over to his 
own side ; afterwards he saw a loom 
three hundred or four hundred yards 
off about ahead, and thought it was a 
ship and stopped his engines, and after- 
wards hard a-ported and reversed his 
engines ; but the Hare, which was on the 
wrong side of the canal and was trying to 
come off the right bank under port helm, 
came into collision with his vessel. 

The case of the defendants in their de- 
fence was that the Hare was proceeding 
up the canal at reduced speed for the 
foggy weather, and met and safely passed 
port to port a down-coming steamer, and 
as she did so the South Coast came in 
sight about right ahead and about two 
slup's lengths off; that the helm of the 
Hare was at once hard a-ported, her 
engines put full speed astern, and three 
short blasts were blown on her whistle, 
and the South Coast was hailed to port, 
but that the South Cocut kept on, and the 
collision occurred. Each vessel charged 
the other {inter alia) with neglecting to 
keep on her own starboard side of the 
canal, and the defendants charged the 
plaintiffs with breach of article 16 of 
the Regulations for Preventing Collisions 
at Sea, 1897. 

Aspinall, K,C., and J^oad^ for the 
plaintiffs. 

Laing, K.C., and A. D.Baieson^ for the 
defendants. 

[The arguments sufficiently appear from 
the judgment. The cases of the Bernard 
Hall [1902]^ and Koning WHlem I. 
[l903] ' were also cited.] 

(1) 71 L. J. P. 72. 

(2) 72 L. J. P. 28 ; [1908] P. 114. 
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GoBELL Barnes, J. — The question is 
which of these vessels was to blame for 
this collision. I do not intend to go 
through the cases presented on each sidei 
as there is a certain looseness in the 
evidence, and certain inconsistencies have 
been pointed out in the preliminary act 
and pleadings of the plaintiffs and their 
evidence, and certain criticisms have been 
made on the defendants' evidence. The 
result, however, is that one of the broad 
points to determine in the case is whether 
the collision happened, to use an ordinary 
expression, in the water of the plaintiffs 
or in the water of the defendants, each 
side maintaining that it took place on 
their own side of the canal, and there- 
fore that the other ship was in the wrong. 
Other points in the case are as to the 
navigation of these vessels with regard to 
stopping, helm action, and speed. With 
the assistance of the Elder Brethren I 
have come to a conclusion of fact in this 
case which enables me to decide it, but 
there are some points which have been 
disclosed in the course of the arguments 
that involve matters of some little diffi- 
culty ; and if I felt it necessary to decide 
the case only upon some of these more 
difficult matters, I should have thought 
it desirable, probably, to express what I 
have to say after more consideration. 
But the points that have been pressed, 
and which involve certain difficulties, are 
not, to my mind, essential features of the 
case; and I can, without I hope tying 
my hand too tightly by the expression of 
any views about these more difficult 
matters, come to a conclusion about this 
case. Dealing first with one of the points 
made against the plaintiffs, it was said 
that the plaintiffs' vessel did not stop her 
engines on hearing the whistle of the 
defendants' ship. The plaintiffs' master 
said, *^ I heard a whistle once before she 
came up, before I saw her." Upon his 
evidence it would seem that he only 
stopped his engines when he saw what he 
described as a loom, and then thought it 
was a ship. The point made by the de- 
fendants was that the plaintiffs' vessel 
must be to blame because her engines 
were not stopped on hearing the whistle 
of the defendants' ship, before even she 
was seen. It was said that that made 



the plaintifis' vessel responsiUe beeanae of 
article 16 of the Sea R^gnlatioDS, which 
is that ''a steam vessel hearing, appa- 
rantly forward of her beam, the fog signal 
of a vessel the position of which is not 
ascertained, shall, so far as the circum- 
stances of the case admit, stop her engines, 
and then navigate with caution until 
danger of collision is over." The answer 
made to that point was that that regula- 
tion does not apply, and that none of the 
Bea Regulations do apply to the Man- 
chester Ship Oanal. I am not at all 
satisfied that it is necessary for me to 
express a positive opinion about that 
point, but my present impression is that 
the Sea Regulations do not apply to the 
Manchester Ship Canal. These regula- 
tions are made in pursuance of section 418 
of the Merchant Shipping Act, 1894, 
under which, on the joint recommenda- 
tion of the Admiralty and the Board of 
Trade, regulations may be made by Order 
in Council for the prevention of collisions 
at sea. Now, the plaintifis said that the 
regulations only apply for the purpose of 
preventing collisions at sea, and that this 
was not a collision which took place at 
sea. The defendants, however, said that 
it did take place at sea within the mean- 
ing of the section^ and that the words 
*' at sea " have been interpreted by those 
who drew the regulations as including 
something which included the present 
case, because the preliminary article is as 
follows : " These rules shall be followed 
by all vessels upon the high seas and in 
all waters connected therewith, navigable 
by sea-going vessels." I do not myself 
read that preliminary article as intended 
to extend the word ''sea" beyond its 
proper meaning. The preliminary article 
says ''high seas and in all waters con- 
nected therewith," and my view has 
already been expressed in the case of 
The CarloUa [iS99].* Of course, if the 
sea rules do not apply, there is an end of 
that point, and my view is that they do 
not apply to the Ship Canal. I cannot 
myself conceive how they could strictly 
be said to apply to a piece of navigable 
channel artificially constructed, termi- 
nating at Eastham in locks which only at 

(8) 68 L. J. P. 87 ; [1899] P. 298. 
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timeB admit the sea, and which has looks 
at different places all the way up, from 
plaoe to place, and where it is necessary 
to do what Mr. Whitehouse, the pilot of 
the Bandanef said. He said they were, in 
every lock together down to Latchford. 
I should have thought it was tolerably 
dear that the upper part cannot be said 
to be connected with the sea, at any rate, 
and I do not see very well how the term 
could be applied to the lower part, even 
if it is, for a portion of the time, allowed 
to have an inflow of sea water, when the 
gates are open. Certainly it would be, I 
think, extremely inconvenient if the Sea 
Regulations were so held to apply. It 
would have this very curious result — that 
vessels navigating in the canal near a part 
of the sea, to which they cannot get, and 
vessels navigating in the sea, might be 
hearing whistles forward of their beam, 
and for which they would have to act, 
though by no possibility could they get at 
each other. But counsel for the plaintiffs 
took a further point — namely, that even 
if the Sea Begulations apply, article 30 
of those regulations provides, " nothing 
in these rules shall interfere with the 
operation of a special rule, duly made by 
local authority, relative to the navigation 
of any harbour, river, or inland waters." 
They said there was a scheme of rules 
made by the local authority which regu- 
lated the navigation of the Manchester 
Ship Canal, and they referred to the 
published regulations of the Manchester 
Ship Canal, arts. 6, 7, 15, and 16, and 
the schedule of signals contained in those 
regulations. Then they said that those 
rules, or some of them, shew what vessels 
have to do when they are meeting each 
other, and what they have to do to avoid 
danger of collision. But there seems 
some difficulty in treating those regula- 
tions as really made within the meaning 
of article 30 — as really duly made by the 
local authority — because, as the defen- 
dants' counsel pointed out, under sec- 
tion 198 of the Manchester Ship Canal 
Act, 1885, the only power to make by- 
laws or regulations applicable to such a 
matter as I am considering is power to 
make regulations "for regulating the 
conduct of the owners, masters and crews 
of vessels propelled by steam with respect 



to the rate of speed at which they may 
proceed within the canal docks or worb 
or any part or parts thereof respectively 
and for requiring such vessels to stop or 
alow 4;heir engines at such times and 
places as the Company may require and 
to keep the advertised times of sailing 
and for regulating the taking on board 
landing or putting out of passengers '* — > 
which does not in terms cover all the 
matters that have to be considered with 
regard to signals, lights, and so forth, on 
board ships ; and further, that in the 
latter part of the section there is a pro- 
vision that '' such bye laws except so far 
as they relate solely to the Company or 
their officers or servants shall be subject 
to .the provisions with respect to bye-laws 
of the Harbours Docks and Piers Clauses 
Act .1847 except section 85 of that Act 
but no such bye-laws shall have any force 
or effect unless and until the same be 
confirmed by the Board of Trade." Sec 
tion 85 of the Act of 1847, which is there 
referred to, provides that no by-laws 
shall come into operation until allowed in 
the manner prescribed and approved by 
one of the Judges. Now, for one of the 
Judges is substituted the Board of Trade, 
but I understand that the particular 
regulations which have been relied upon 
by the plaintiffs have not been confirmed 
by the Board of Trade. That is the 
statement made to me, as far as I under- 
stand it. So that the point taken on 
behalf of the plaintiffs would not seem 
to be satisfactorily established. But the 
result of that would be that, although the 
regulations may not, perhaps, be strictly 
termed enforceable, as being duly made, as 
I understand it, at present, yet still they 
shew what the practice of navigation is ; 
and so far as the actual seamanship and 
navigation of those two vessels is con- 
cerned, both parties have argued the case 
before me as if it was their own duty to 
keep to their own side and to act with 
reasonable caution, and stop and reverse 
and pass port side to port side. There is 
one other point I might mention, which 
seems to me important. That is, that 
even if article 16 applies, yet the rule 
applies only where the position of the 
vessel which makes the fog signal is not 
ascertained ; and I think in this case 
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that even if that rale is treated as appli- 
cable, the position in the partictdar dr- 
oamstances of the case was such that 
when the whistle of the other vessel was 
heard that vessel was in a position which 
was ascertained. It is peHectly obvious 
that she must be in the canal — they need 
not trouble themselves about vessels in 
the river — and therefore her ordinary 
position in the canal must be ascertained 
if both vessels keep to their right side. 
Her distance, too, must be reasonably 
ascertained, because the Bondane was pro- 
ceeding ahead of the plaintiflEs' vessel and 
between her and the Hare, So both I 
and the Elder Brethren think that, if 
artide 16 applies, the circumstances were 
such that it was reasonable to say that 
the position of the Hare was sufficiently 
ascertained to comply with the rule. I 
also think it is worth while pointing out 
that the rules must be worked with a 
certain amount of reason. Counsel for 
the plaintiffs relied upon the second part 
of article 16, ** so far as the circumstances 
of the case admit." It would be very 
awkward if, every time a whistle was 
heard and there were a number of vessels 
going down and others were coming up, 
meeting each other, it was obligatory 
upon any vessel in a lock to stop. It 
would seriously hamper vessels astern; 
and although there is a rule in the sche- 
dule of signals providing a special signal 
to be made if a vessel is obliged to stop 
when another vessel is following her, the 
effect of stopping for every whistle heard 
would be to stop all the traffic, and there 
would be, it seems to me, a general stand- 
still, which is not desirable. For these 
reasons, which, as I have said, I give 
without any lengthy consideration, I am 
of opinion that the plaintiffs' vessel 
cannot be held to blame simply because 
she did not stop her engines upon hearing 
the whistle of the Hare, That leads to 
what are the real merits of the case. 

[The learned Judge then, after refer- 
ring to the evidence, found that the 
collision took place on the Scuih Cocui's 
own side of the canal — that is to say, that 
the Hare was in her wrong water ; that 
the S(mth Coast was not to blame for not 
porting soon enough, or not stopping 
soon enough; that the Hare was going 



too fiut having regard to the state of the 
weather ; that the Hare in rounding the 
bend of the canal under starboard helm, 
and hard a-starboarding in passing the 
BondanSj had come round too much and 
then tried to port back, and that was how 
the collision happened; and held that 
the Hare was alone to blame for the 
collision.] 

Solicitors — Hill, Dickinson, Dickinson, Hill &- 
Roberts, Liverpool ; Hatesons, Warr k. Wims- 
hurst, Liverpool. 

[Reported by Arthur Pritcha/rd, Etg., 
Barrister-at-Law, 



AdmiraUy, 
GORELL Barnes, J. ^ The Pbarlmoob. 

Jan. 27, 28, 29. 

Bill of Lading — ExoepHona — " JSwea^ 
ing "— " Heatr 

The plaintiffs tew6 indorsees of hills of 
lading under which hags of maize were 
shipped on hoard the defendants^ ship 
to he delivered suhject to the exceptions^ 
'* That the . , . owners , . , of the vessel 
. . . shall not he responsible for . . . 
damage . . . arising from sweating , . . 
explosion^ heat^ fvre at sea or on shore" 
The plaintiffs claimed for damage to the 
maize hy general heating and by contact of 
the hags with the ironwork of the ship : — 
Held, t?uU the defendants were liable, 
as ^' sweating^* meant moisture which 
evaporated and then condensed in the hold 
and dropped on to the bags of maize, and 
did not include the general heating of the 
maize, though accompanied hy moisture, 
or the wet which had come to the bags from 
contact with the if'on of the ship ; and 
*^heat," hamng regard to its position 
between ^^ explosion** and ^^ fire at sea 
or on s?iore," referred to some extraneous 
source of heat, and not to heating of the 
maize from moisture coming against it 
or its own moisture causing it to develop 
heat. 

Action of damage to cargo. 

The plaintiffs Robert Proctor, Sons dc 
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Oo. were the iDdorseee of bills of lading 
dated in May and June, 1902, and all in 
the same terms, under which a cargo of 
maize in bags, and other grain, was shipped 
at Buenos Ayres in good order and con- 
dition on board the steamship Pearlmoor^ 
to be delivered at Hull, subject to certain 
exceptions therein contained; and the 
plaintiffs claimed against the defendants, 
the owners of the Pearlmoor, the sum 
of 55 H. 14«. for damage to the maize. 
There were other small claims, which are 
not material, in respect of damage to 
other grain by mixing. The maize was 
shipped in 15,637 bags, which were stowed 
in (No. 4 hold. The plaintiffs' claim for 
damage to the maize was divided into two 
parts — first, damage by the general heat- 
ing of the maize (including a small claim 
for damage to bags containing 31 quarters 
of maize from sweating); and secondly, 
damage by contact of the bags of maize 
with the ironwork of the ship. Both 
claims were based upon negligence of the 
defendants' stevedores in the stowing of 
the maize at the port of loading. 

As to the damage by general heating, 
the plaintiff' case was that upon the dis- 
charge of the maize a large number of 
bags— about 2,000 in all — were shewn to 
have been cut, and must have been cut 
during the loading, in order to stow more 
cargo in the hold ; that the loose maize 
ran out, filled up the crevices between the 
bags, and got into the spaces at the ends 
of the cargo against the fore and after 
bulkheads, and also into the wings of the 
ship; that this stopped the ventilation, 
and caused damage by general heating. 
The defendants denied that there hsui 
been any negligence, and, while not dis- 
puting that there was a large and unusual 
quantity of loose grain, said that it was 
due not to the bags being cut, but to their 
being defective and bursting; and they 
contended that the damage to the maize, 
if any, was accounted for by the inherent 
delicacy of a maize cargo, and by its being 
brought on such a long voyage, and by 
the ventilators having to be closed during 
the voyage from time to time owing to 
bad weather. As to this claim, the learned 
JudgOi in giving judgment on the fJActs, 
oame to the condusion that there was an 
mrasnal quantity of loose graini which 



must have been due to the cutting of the 
bags at shipment, and that this would 
stop ventilation and cause heating; but 
that a portion of the heating was due not 
to this cause, but to the state of the maize 
itself, and to its being confined in the hold 
of the ship ; that the only thing to be 
done was to take a rough estimate of the 
extent to which the cargo had been 
affected by improper treatment on board 
the ship ; and that the proper conclusion 
was to put down half of the heating to 
this treatment, so that, subject to the con- 
struction of the exceptions in the bills of 
lading, the plaintiffs would recover against 
the defendants half of the damage which 
they could prove under this head. 

As to the second claim for damage by 
contact of the bags of maize with the iron- 
work of the ship, the facts and the con- 
tentions of the plaintiffs and defendants 
were stated by the learned Judge as fol- 
lows : " The next matter to discuss is what 
has been called the iron damage. It does 
not seem to be quite the right term. It 
means the damage to the bags which have 
been against the ironwork of the 8hip, 
and, in consequence of the accumulation 
of water, have been thereby damaged. 
The bags were described as being so wet 
that they burst wh^i moved, and the 
grain poured out and was damaged. The 
quantity that was said to have met with 
damage in this respect was 920 bags in 
all, and it was said that the damage 
amounted to 8H. Was that due to bad 
stowage, or was it not ? I understand the 
contention of the defendants — though this 
has not been very largely discussed — was 
that it was due to the working of the 
ship in bad weather if any battens got 
out of place ; that evexything was right 
at the start, and that any cargo which got 
against the side of the ship got there in 
the course of the voyage. Here, again, 
there is a question of feust to decide. The 
broad contention of the plaintiffs was 
that some of the cargo battens were not in 
their places when the ship arrived, so that 
some of the cargo got against the sides 
and frames and stringers — in fact, that 
the iron of the ship was not adequately 
protected. On the other hand, the case 
for the defendants was that the battens 
were aU in their places when the ship 
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started. I accept, broadly speaking, the 
view presented on this part of the case by 
the plaintiffs, and I find thi^ the damage 
was due to improper stowage. My opinion 
is that the places where this grain had 
jgfot against the ironwork of the ship were 
not adequately protected when the ship 
started. So that matter will depend, as 
also the point I have already decided, 
upon what effect is to be given to the 
bills of lading." 

The exceptions in the bills of lading so 
far as material were contained in the 
following clauses : 

'' 1 . The act of God, the King's enemies, 
pirates, robbers, thieves, vermin, barratry 
of master and mariners, restraints of 
princes and rulers or people, the result of 
strikes and (or) the action of. mobs. 

" 2. That the master, owners, or agents 
of the vessel or its connections shall not 
be responsible for loss, damage, or injury 
arising from sweating . . . pilferage . . . 
decay . . . loss of weight . . . explosion, 
heat, fire at sea or on shore, at any time 
or in any place. 

" 3. That the master, owners, or agents 
of the vessel or its connections frhall not 
be responsible for any loss or injury to 
the said goods, occurring from any of the 
causes above mentioned, or for any loss or 
• injury arising from the perils or accidents 
of the seas, rivers, and (or) errors in navi- 
gation . . . ; whether any of the perils, 
causes or things above mentioned, or the 
loss or injury arising therefrom be occa- 
sioned by, or from any act or omission, 
negligence, default, or error in judgment, 
of the pilot, master, mariners, engineers, 
stevedores, or other persons in the service 
of the shipowners ... or by unseaworthi- 
ness of the ship at or after the commence- 
ment of the voyage, provided all reasonable 
means have been taken to provide against 
such unseaworthiness." 

The following clauses were also stamped 
in the margin of the bills of lading : 

*^ Weight and condition unknown. Ship 
not responsible for frail stained or broken 
bags." '* In no case shall ship be liable 
for inaccuracies or absence of marks 
upon the whole or any number of bags." 
''In no case is the steamship to be 
held liable for heating or any other 
damage accruing to the within mentioned 



goods nor for insufficient strength of 
bagging." 

Pick/ord^ JST.C, and A. D, Batesan, for 
the plaintiffs. — ^The cause of all the damage 
was negligence, and so the exceptions in 
the third marginal clause and in clause 2, 
even if they cover the damage, are of no 
avail. Excepted perils do not protect the 
shipowner if they are brought about by 
negligence, unless it is so stated expressly 
and unambiguously. Price <& Co, v. 
Union Lighterage Co. Lira. [l903j,^ affirmed 
in the Court of Appeal [i904],* is the latest 
case on this principle. As to the third 
marginal clause, the words '' in no case " do 
not cover negligence expressly. In Tauh- 
man v. Pacific Steam Na/vigation Go, [ 1 872] ,* 
•* under any circumstances whatever " was 
held to cover negligence, but that was a 
special contract with a passenger, not part 
of a bill of lading contract ; and the case was 
evidently doubted in the Court of Appeal — 
Price dc Co, v. Union Lighterage Co.^ Lvn.^ 
Then as to clause 2. " The perils, causes 
or things above mentioned," in clause 3, 
which are excepted when occasioned by 
negligence, only cover the words just 
above beginning ''perils or accidents of 
the seas " ; they do not cover the words 
" causes above mentioned " at the begin- 
ning of clause 3, nor therefore any perils 
in clause 2. If this is merely a possible 
construction, it is sufficient, for the terms 
are then not unambiguous But it is the 
more clear, because the defendants have 
put in "whether occasioned by negli- 
gence " as to one class of perils, and left it 
out as to the other. Again, as to clause 2, 
even if the words excepted negligence, 
they would not cover the damage. The 
bulk of the first claim is for general heat- 
ing, though it includes the small quantity 
of bags, containing 31 quarters, damaged 
by sweating proper — ^that is, by moisture 
condensing and dropping from above on 
to the bags. 

[GoRBLL Barnes, J. — I did not intend 
to call that " heating."] 

This claim is for general heating, which 
was caused by fermentation. Therefore 

(1) 72 L. J. K.B. 374 ; [1903] 1 K.B. 760. 

(2) 73 L. J. K.B. 222 ; [1»04] I K.B. 412. 
(8) 26 L. T. 704; 1 Asp. M.O. 838. 
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it 18 not within olaufle 2, as ^ sweating/' 
or as ^ heat," for the words before and 
after *^ heat " shew that heat means out- 
side action. As to the iron damage, no 
exception applies. 

[GoBBLL Babnes, J. — The wet accumu- 
lates on the iron next the bag, partly by 
sweat of its own and other bags, and rots 
the bag. That is sweating.] 

It is submitted not. bamage from 
sweating in this bill of lading must be 
confined to sweating falling on the bag. 

[There was also an argument on the 
dause as to unseaworthiness, which in the 
result was not decided.] 

Zaing, JT.C, and Adair Eoche^ for the 
defendants. — ^The damage by heating is 
within clause 2 as '' sweating," because heat- 
ing causes moisture, and such moisture is 
sweat ; though under other circumstances, 
when it falls down, it may be sweat too ; 
also as *'heat," which is preceded by 
*' loss of weight," and therefore refers to 
internal damage. It is also *' heating" 
within the third marginal clause, which is 
a rubber-stamp clause specially applied to 
maize cargoes, so that "any other damage" 
is meant to cover every sort of damage 
like the present. This marginal clause 
comes in naturally at the end of clause 3, 
where it would have been stamped if there 
had been room, and should be read as if 
there, so as to be covered by the terms 
therein as to negligence. But the words 
in this clause " in no case " by themselves 
cover negligence. Aahenden v. London, 
Brighian, and South Coast Railway [i88o].^ 
The perUs also in clause 2 cover negli- 
gence, for the second '* above mentioned " 
in clause 3 should include all the perils in 
the first '^ above mentioned." The terms 
as to negligence in clause 3 refer to 
dause 2, because " stevedores " in clause 3 
must be referred to under *' pilferage " in 
dause 2. As to the iron damage, it is 
" sweating " or " decay " under clause 2, as 
the maize was wet and sprouting. 

[GoBELL Babnbs, J. — Germinating is 
not decay. It has been suggested that it 
is heat changing into motion.] 

According to the statement of claim this 
maize had become rotten. 

Fickfardf E.G., in reply.— It would be 

(4) 5 Ex. D. 190. 



a perversion to insert the marginal dause 
in clause 3 under the provisions as to 
negligence. It must be construed where 
it is, one of three marginal clauses not 
concerning the conduct of the shipowner 
or his servants. " Sweating," here, must 
be construed against the shipowner in the 
narrowest possible terms to mean only 
the vapour which condensed and fell on 
the bags. If the general damage was 
covered by *' sweating," there would have 
been no need for the exception '^ heating." 

GoEELL Babioes, J.— Having disposed 
of the questions of fact, I now have 
to apply the law. The first point that is 
taken is a general point, and that is that 
what I may term the negligence clause — 
the third clause of exceptions — does not 
apply to those exceptions which have been 
relied upon by the defendants. The third 
dause begins thus: "That the master, 
owners, or agents of the vessel or its con- 
nections shall not be responsible for any 
loss or injury to the said goods, occurring 
from any of the causes above mentioned." 
I suppose " the causes above mentioned " 
must there mean the causes referred to in 
the first and second clauses of the excep- 
tions, because those are the only causes 
that so far have been above mentioned. 
But then there comes a long string of 
words, which commences thus: ''or for 
any loss or injury arising from the perils 
or accidents of the seas." That long string 
of words ends with the words '' whether 
any of the perils, causes or things above 
mentioned, or the loss or injury arising 
therefrom be occasioned by, or from any 
act or omission, negligence, de&ult, or 
error in judgment, of the pilot, master, 
mariners, engineers, stevedores, or other 
persons in the service of the shipowners, 
whether on board the said ship or any 
other ship belonging to or chartered by 
them, or otherwise howsoever, for whose 
acts they would otherwise be liable." 
Now, it is quite dear that the words 
'' above mentioned " which I have just 
read cannot have preciaely the same 
meaning as the words " above mentioned " 
at the beginning of dause 3, because the 
first part only refers to the first and 
second dauses of exceptions, and to use 
the words ''above mentioned" where 
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they occur again in precisely the same 
way wotild be to refer them only to the 
first and second clauses of exceptions. 
No one has contended that it means that. 
The contention for the plaintiffs is that 
where you find the words *' above men- 
tioned " a second time, they refer to what 
is just above in the third clause, begin- 
ning with the words '' or for any loss or 
injury arising from the perils." The con- 
tention for the defendants is that they 
must include those perils, causes or things, 
and also the causes or things mentioned 
in clauses 1 and 2. I have considered 
this matter with as much care as I can, 
and the view that I take is that when the 
words "above mentioned*'' are used a 
second time, having regard to their coUo- 
<»tion, they only refer to the specific 
causes and things which are set out in 
clause 3. It is extremely doubtful whether 
one is really right in that view, but that 
is the construction which seems to me the 
proper one. If that is right, it makes an 
end of this case. Assuming that it is not 
the view to take, I have- to consider the 
effect of the words in clause 2, on which 
the defendants rely. They rely first on 
the word " heat." I think that the con- 
tention of the plaintifi^ is correct that 
that word, having regard to its collocation, 
which is between the words " explosion " 
and '* fire at sea or on shore," does not 
refer to the heating of the cargo from its 
own spontaneous combustion or generation 
of heat, through the action of moisture 
coming against it, or its own moisture 
causing it to develop heat, but that the 
word *'heat" refers to some extraneous 
eource, such as heat coming from the 
engine-room. So much for that point. 
The next word relied upon was the word 
^* decay." The argument upon that was 
very funtly pressed, and I do not think 
myself that any of the loss with which I 
have had to concern myself in dealing 
with the £Eu;t8 can be attributed to the 
word ''decay" in its ordinary meaning. 
Then comes the word " sweating " — '' loss, 
damage, or injury arising from sweating." 
Now, in this case I have already found 
that the damage was due to the causes 
specified in my judgment upon the j&cts, 
and it seems to me that those causes do 
not include the idea of sweating. I think 



the correct view of that word is that put 
forward by the plaintifis-— namely, moisture 
dropping on to the bags from condensa- 
tion, which arises if there is moisture 
which evaporates and then condenses in 
the hold. The damage, in my opinion, 
was not caused by that class of injury. 
The defendants further rely on the mar- 
ginal clause, which is as follows : '' In no 
case is the steamship to be held liable for 
heating or any other damage accruing to 
the within mentioned goods nor for in- 
sufficient strength of bagging." The 
defendants say those words cover damage 
caused by negligence. Now, there are 
many cases on this point, the last of 
which is Price v. Union JAghierage Go,^ 
Lim} I only propose to refer to one 
paragraph in the judgment of Mr. Justice 
Walton in that case, where he says, '' I 
understand the meaning of this to be that 
an exemption in general words, not ex- 
pressly relating to negligence, even though 
the words are wide enough to include 
loss by negligence or defietult of the 
carrier's servants, must be construed as 
limiting the liability of the carrier as 
insurer, and not as reUeving him from 
the duty of exercising reasonable skill 
and care. If the carrier desires to 
relieve himself from the duty of using 
by himself and his servants reasonable 
skill and care in the carriage of goods 
he must do so in plain language and 
explicitly, and not by general words." 
The words in this marginal clause are 
general, not expressly referring to negli- 
gence, and, it seems to me, do not include 
negligence on the part of the shipowner 
or those for whom he is responsible. But 
the view which I take about this clause is 
fortified by the fact that this clause occurs 
in a bill of lading which does deal with 
negligence in certain specific cases; and 
negligence being thus dealt with in specific 
cases leads more than ever to the con- 
clusion that — general words being used 
somewhere else — if in such a marginal 
clause as this the negligence of the &ip- 
owner or his servants was to be excluded, 
the language should have expressly referred 
to that exclusion. There is a further 
point to be dealt with. The defendants 
contend that what has been called in the 
course of this case ''iron damage" is 
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sweating damage. Now, if the first poiiit 
that I dealt with, as to the construction 
of the words in clause 3, so &r as they 
affect clause 2, is right, then any difiGiculty 
as to the construction of the word *' sweat- 
ing " is got rid of. But even if the view I 
take is not correct, it appears to me, 
having regard to the fstcts, that it is not 
shewn by the defendants that the damage 
I have dealt with is, strictly speaking, 
damage done by sweating. There must 
be judgment for the plaintiffs for an 
amount to be ascertained by the Registrar 
and Merchants in accorcUince with my 
judgment. 

Solicitors — Pritchard k Sons, agents for A. M. 
Jackson & Co., Hull, for plaintifEs ;• Botterell 
& Roche, for defendants. 

[Reported by Arthur Pritchard^ Etq.^ 
Barriiter'at'Zaw. 



Admiralty, 

The President 

^iB F. H. Jeune). 

GoRELL Barnes, J. 
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Jurigdiction — County Court — " Damage 
by eoUiaion " — Damage by Ship to Pier — 
County Courts AdmiraUy Juriedictum 
Act, 1868 (31 d: 32 Vict. e. 71), e. 3. 

The County Courts AdmiraUy Juris- 
diction Actj 1868, s. 3, provides that any 
County Court having AdmiraUy jurisdic- 
tion shall have jurisdiction to try and 
determine any daim for ^^ damage by 
eoUtsion*\—Bie\d, that this AdmiraUy 
'jurisdiction does not extend to damage 
done by a ship or vessel to some other 
object not a ship or vessel {such as a pier) 
by striking against it. 

Motion by the defendants for a writ 
of prohibition to the Judge of the 
County Court of Barnstaple to restrain 
proceedings in an action in rem brought 
by the plaintiffs to recover the sum of 
200/. in respect of damage done to a 



pier at Ilfraoombe by the steamship 
I^ormandy. 

The plaintiffs were E. T. Wolseley and 
A. F. Weld, the committees of the estate 
of B. J. Weld, a person of unsound 
mind, who was the owner of the pier. 
The defendants were the owners of the 
Iformandy, 

The summons in the action was a 
summons in rem under the Admiralty 
jurisdiction of the County Court, and 
the action was brought under section 3 of 
the County Courts Admiralty Jurisdiction 
Act, 1868, by which any County Court 
having Admiralty jurisdiction shall have 
jurisdiction to try and determine 'Hhe 
following causes ... (3) As to any daim 
for . . . damage by collision." 

The ground for the motion was that 
damage done to a pier by a ship striking 
against it was not *' damage by collision " 
within the meaning of the said section of 
the Act, and that therefore the County 
Court had no jurisdiction. It appeared 
on affidavit that no part of the pier in 
question was afloat. 

Dawson MiUer^ for the defendants. 

Herbert ChiUy and H, Stuart Moore, 
for the plaintiffs. 

TThe arguments fully appear from the 
judgment. The following cases were 
also referred to : The Merle [i874],* Wear 
River Commissioners v. Adamson [1877],* 
The Munroe [l893],' and Union Marine 
Insurance Co. v. Berwick [i895].^] 

GoBELL Barnes, J., delivering the judg- 
ment of the Court, stated the &cts as 
above, and proceeded : The action which 
the defendants seek to prohibit was 
brought under sub-section 3 of section 3 
of the County Courts Admiralty Jurisdic- 
tion Act, 1868, which provides that any 
County Court having Admiralty jurisdic- 
tion shall have jurisdiction to try and 
determine causes ''as to any claim for 
damage to cargo, or damage by ooUision," 
in cases in which the amount claimed 
does not exceed BOOL The motion was 
ably argued before us. It was contended 

(1) 31 L. T. 447; 2 Asp. M.C. 402. 

(2) 47 L. J. Q.B. 193; 2 App. Oas. 743. 

(3) [1893i P. 248. 
C4> 64 L. J. Q.B. 679 ; [18851 2 Q.B. 279. 
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£Dr the applicants that the damage was 
was not caused by " collision " within the 
meaning of the said sub-section, and that 
the question raised was covered by au- 
thority. On the other hand, it was 
argued for the respondents that the 
words in the said sub-section '^ claim for 
.... damage by collision" include a 
claim such as that made by the plainti£fs, 
and that the authorities cited on behalf 
of the defendants were distinguishable 
from the present case and inconsistent 
with the judgments in the House of 
Lords in the case of The Zeta [1893].^ 
The simple question is whether the 
words *' damage by collision " in the said 
sub-section include damage done to a 
pier by a ship striking against it. The 
principal cases relied on for the defen- 
dants were Everard v. KendaU [l87o] * 
and Rohaon v. Oumera ofihs Kate [isssj.^ 
In the former case it was held, on motion 
for writ of prohibition to the Judge of 
the County Ck)urt, that the Admiralty 
jurisdiction of the County Court in cases 
of collision was not more extensive than 
that of the High Court of Admiralty, 
and, as the Court of Admiralty had no 
jurisdiction over such a collision, that the 
County Court had no such Admiralty 
jurisdiction. The action was for damages 
for collision between two barges propelled 
by oars only. Mr. Justice Montague 
Smith in the course of his judgment said : 
''What is the meaning of 'damage by 
collision?' We have nothing to guide 
us as to what damage by collision is 
within the Act, except the general scope 
and object of the Act. In common un- 
derstanding, and as understood in the 
Court of Admiralty, damage by collision 
is damage sustained by a ship from 
another ship coming in contact with it. 
What then, is the meaning of 'ship'?'' 
and he proceeds to discuss that question. 
The late Master of the Bolls (then Mr. 
Justice Brett) said : " That drives us 
back to the Act of 1868, which gives the 
County Court power to try in a par- 
ticular way questions of salvage, claims for 
towage, necessaries supplied to ships, and 
wages, and claims for damage to cargo or 

(5) 63 L. J. P. 17; [1893] A.C. 468. 

(6) 39 L. J. C.P. 234 ; L. R. 5 C.P. 428. 

(7) 57 L. J. QB. 546 ; 21 Q.B. D. 13. 



damage by collision. Damage by what 
collisions? Looking at sections 7 and 
22 of the Act of 1868, it seems to m» 
that it means a collision between two 
vessels — such vessels as were formerly dealt 
with in the Admiralty Court." These 
dicta are favourable to the defendants' 
contention in this case ; but that case is 
not conclusive in their fiftvour, because 
the basis of the decision appears to have 
been that it was not the intention of the 
Legislature to give Admiralty jurisdiction 
over Admiralty cases other than those 
over which the Admiralty Court had 
jurisdiction, and that the Admiralty 
Court had no jurisdiction in respect of 
such a collision as that in question. It did 
not decide what jurisdiction the County 
Couits have within their limits of amount 
in cases of damage done by a ship in 
which the Admiralty Court has jurisdic- 
tion. In Robson v. Owners of the KaJU ^ 
it was held that damage occasioned to an 
object on the bank of a river by the sail- 
ing gear of a vessel afloat in the river was 
not "damage by collision" within the 
said sub- section 3 of section 3 of the Act 
of 1868, and that a County Court had not 
Admiralty jurisdiction in respect of such 
damage. Mr. Justice Wills in the course 
of his judgment said : " It is not neces- 
sary to define the word ' collision.' The 
words ' damage by collision,', used as here 
in an Act the object of which is to confer 
an * Admiralty ' jurisdiction, cannot be 
construed as including damage which has 
taken place on land, outside the ebb and 
flow of the tide, and which would cer- 
tainly not have &llen within the original 
jurisdiction of the Court of Admiralty in 
respect to collision. The statute does not, 
as it appears to me, either in terms or by 
inference extend the jurisdiction of a 
County Court to the damage of which 
the applicant complains." Mr. Justice 
Grantham said : " In Evtrctfrd v. 
Kendallf^ which was a preceding by way 
of prohibition under this Act, Mon- 
tague Smith, J., is reported to have said " 
— then he cites the passage I have 
read from the judgment of Mr. Justice 
Montague Smith, and proceeds — '' I 
think the preceding words 'damage to 
cargo,' which obviously refer to damage 
to cargo while on board a ship, tend to 
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shew that the intention of the Legislature 
was to confine the newly conferred juris- 
diction to cases of collision between ships/' 
The reason given by the latter Judge for 
his decision is applicable to the present 
case. The case mainly relied upon by the 
plainti& was The Zeta,^ The headnote to 
that case is as follows : " The County 
Courts Admiralty Jurisdiction Amend- 
ment Act 1869 s. 4, provides that the 
jurisdiction given by section 3 of the 
County Courts Admiralty Jurisdiction 
Act 1868 to County Courts having Ad- 
miralty jurisdiction shall extend to all 
claims not exceeding 300/. for damage to 
ships, whether by collision or otherwise : 
— Held, , . . that this jurisdiction in- 
cludes a claim for damage to a ship by 
collision with an object which is not a 
ship, e.g. a pier head. S^nble, that when 
those Acts were passed the Admiralty 
Court had jurisdiction over such a claim.'' 
That case turned on section 4 of the County 
Courts Admiralty Jurisdiction Amend- 
ment Act, 1869. The argument for the 
appellants in the House of Lords, which 
succeedeil, was that the said section 4 of 
the Act of 1869 had clear words which 
gave the County Courts jurisdiction in 
** all claims for damage to ships whether 
by collision or otherwise,'' and that the 
Admiralty Court had jurisdiction over 
such cases. The respondents do not 
appear to have disputed that the case fell 
within the language used in the said 
section 4, but argued that it was not 
intended to confer jurisdiction beyond 
that possessed by the Court of Admiralty, 
and that the action was not within that 
jurisdiction. The judgments were to the 
effect that the Admiralty Court had 
jurisdiction over claims of the character 
of that in question in the case, and that 
the claim fell within the words of the 
said section 4. 

Beference was also made by counsel for 
the plaintiffs to expressions in some judg- 
ments in which the word *' collision " has 
been used in a general way in relation to 
the impact of a ship against another 
object, and to some other cases which have 
only an indirect bearing on the present 
case ; but in my opinion little assistance 
is to be derived from these references. I 
may here observe that the true meaning 
Vol. 73.— p., D. k A. 



of '' collision" is not a mere striking 
against but a striking together ; and to me 
it seems more correct to speak of a ship 
stranding, or runniog against, or striking 
upon or against rocks or the shore than 
colliding therewith, and the same to my 
mind is true where the contact is by a 
vessel with some structure erected on the 
rocks or shore; and I notice that the 
use of the word '' collision " in sections 418 
and 419 of the Merchant Shipping Act, 
1894, appears to refer only to collisions 
between ships. If this matter were clear 
of all that has been said or done in other 
cases, the question would appear to be a 
simple matter of construction, and, having 
reference to the object of the Act of 1868 
and its general scope and the ordinarily 
understood meaning of the words *' damage 
by collision" in the Admiralty Court 
(where the term " causes of damage " is 
the general term for damage cases), I 
should come to the conclusion that the 
word " collision " referred to collision 
between ships. This opinion is in accord- 
ance with the cases of Everard v. Kend€iU ^ 
and Eobaon v. Owners of the KaU^ 
and there is nothing of substance to 
conflict with it, unless the argument based 
on the case of The Zeta ^ does so. That 
argument comes to this: that the Ad- 
miralty Court had jurisdiction in causes 
of damage received by or done by a ship 
which included a case of the present kind, 
and that the Act of 1868 gave similar 
jurisdiction to the County Courts within 
a limited amount. In my opinion that 
argument seeks to estabhsh too much. It 
has been decided in several cases that the 
County Court Acts of 1868 and 1869, 
while conferring Admiralty jurisdiction 
upon County Courts up to certain limited 
amounts in certain cases, conferred no 
greater jurisdiction than was possessed by 
the Admiralty Court, except with regard 
to charterparties — see The Dowse [l87o],^ 
AUefii V. Garbutt [l880],^ and Reg. v. Jiidae 
of the City of London Cowri [i89iy « The 
arguments and judgments in these and 
other cases shew how the question in 
such cases has not really been whether 
the particular claim came within 

(8) 39 L. J. Adm. 46 ; L. R. 3 A. & K. 185. 

(9) 60 L. J. Q.B. 141 ; 6 Q.B. D. 166. 
(10) 61 L. J. Q.B. 337; [1892] I Q.B. 273. 
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the ordinary meaning of the words of the 
Oountj Court Acts, but whether the 
claim was one in respect of which the 
Admiralty Court had jurisdiction, and, if 
not, it was considered that it could not 
have been intended to confer Admiralty 
jurisdiction in such a case on the County 
Courts, as those Acts were to confer '^ Ad- 
miralty" jurisdiction, though section 2 
of the Act of 1869 in certain matters 
gave a somewhat wider jurisdiction — see 
The AUna [l88o].^^ I am not aware 
whether the words " damage to cargo " in 
sub-section 3 of section 3 of the Act of 
1868 have yet been considered —see The 
Victoria [l887].^* So also in ^%6 Zeta ® 
the real question was not whether the 
claim fell within the ordinary meaning of 
the words of section 4 of the Act of 1869, 
or as to the meaning of the word " colli- 
sion," but whether the words of the said 
section 4 should have a restricted inter- 
pretation on the ground, as was contended, 
that the case was not within the jurisdic- 
tion of the Admiralty Court. It was 
held, however, in the House of Lords, 
overruling the Court of Appeal, that the 
case was within the jurisdiction of the 
Admiralty Court, and thus any difficulty 
in the construction of the Act of 1869 
was removed. In the present case the 
difficulty does not arise upon any question 
as to the jurisdiction of the Admiralty 
Court. It is clear from the terms of the 
Admiralty Court Act, 1861, and the deci- 
sions thereon, that the Admiralty Court 
has jurisdiction in respect of this claim for 
damage as being damage done by a ship 
—see The Uhla [1867] ^^ and The Excelsior 
[1868].'^ But the question is whether 
the wording of the Act of 1868 is suffi- 
cient to give similar jurisdiction to the 
County Court within the limited amount 
in such a case. 

Now it is quite clear that the Acts of 
1868 and 1869 do not give Admiralty 
jurisdiction within the limited amounts in 
all cases in which the Admiralty Court 
has jurisdiction. For instance, no juris- 
diction is given in causes of possession, 
co-ownership cases, mortgage, or bot- 

(11) 5 Ex. D. 277. 

(12) 56 L. J. P. 76 ; 12 P. D. 105. 

(13) 37 L. J. Adm. 16«. ; L. R. 2 A. & B. 29?i. 

(14) 87 L. J. Adm. 54 ; L. R. 2 A. & B. 268. 



tomry, and it cannot therefore be in- 
ferred that the County Courts were 
intended to have Admiztdty jurisdiction 
in all Admiralty causes up to the limited 
amounts. On the contrary, care is taken 
to specify exactly what causes may be 
brought in the County Courts, At the 
time when the Act of 1868 was passed, 
whatever was the old jurisdiction of the 
Admiralty Court, the Acts of 1840 and 
1861 had enacted that the High Court of 
Admiralty was to have jurisdiction in all 
claims for *' damage received by any ship 
or sea going vessel " and in all claims for 
'' damage done by any ship " ; and nothing 
would have been easier than to use similar 
words in the County Court Act of 1868, 
whereas the words adopted in that 
Act are ''damage by collision.'' We 
have only therefore to consider what is in- 
cluded in those words. All cases of damage 
done by a ship cannot, in my opinion, be 
so included. It has been held, for in- 
stance, that injury to a diver who was 
caught by the paddle-wheel of a steamer 
(The Sylph [l867],^* approved in The Beta 
[i869],^^ which was, however, dissented 
from in Smith v. Brovon [1871] *^), damage 
done to a cable in freeing it from a vessel's 
anchor by which it had been fouled (The 
Clara KiUam [i87o] ^% and dajnage to a 
vessel through grounding to avoid another 
vessel owing to negligence in the naviga- 
tion of the other vessel (The Industry 
[l87l] »«), could be sued for in the Ad- 
miralty Court; but clearly these cases 
could not properly be called cases of 
damage by collision. Other illustrations 
may be put analogous to the last case, 
though probably they are rather cases of 
damage received by a ship than of damage 
done by a ship. 

Possibly the plaintiffs' argument need 
not be put so high as to include in damage 
by collision all cases of damage done by 
a ship, but only cases of damage done by 
one ship to another or by a ship to some 
other object by striking against it ; but 
even then the word "collision" in its 
ordinary meaning, and as ordinarily used 

(15) 37 L. J. Adm. 14 ; L, R. 2 A. & B. 24. 

(16) 38 L. J. Adm- 50; L. R. 2 P.O. 447. 

(17) 40 L. J. Q.B. 214; L. R. 6 Q B. 729. 

(18) 39 L. J. Adm. 50; L. R. 3 A. & B. 161. 

(19) 40 L. J. Adm. 26; L. R 3 A. & B. 303. 
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and understood in the Admiralty Court, 
would not properly be applicable to the 
latter case. Cases of striking something 
which is not engaged in navigation are 
very rare, and it is not unreasonable to 
think tha^ in using the word ** collision " 
the framers of the Act intended to deal 
with the class of case which forms the 
ordinary subject of a collision suit. It 
was said that it would be strange if, as 
held in The Zeta,^ the owners of a pier or 
dock could be sued in the County Court 
for damage caused to a ship by the negli- 
gence of the servants of such owners, and 
yet that such owners could not in the 
County Court sue for damage to their 
structure by negligence on the part of 
the ship's people ; but the answer appears 
to be that the amending Act of 1869 
covers the one case but not the other. 

The collocation of the words '' damage 
by coUision " and '* damage to cargo " in 
the said sub-section 3 to my mind also 
tends to shew that the sub-section was 
only dealing with ships, though what is 
included in ** damage to cargo " is not a 
subject for present consideration. For 
these reasons I am of opinion that the 
writ of prohibition must go, and that the 
applicants are entitled to their costs of 
this motion against the respondents. 



Solicitors — Botterell & Roche, agents for John 
R Richards, Swansea, for defendants; Eland, 
Nettle8hip& Bait, agents for FEnch^ Chanter, 
Barnstaple. 

[Reported hy Arthur PrUehard, ICtq., 
Barrister-at- Law. 



Admiralty. 

OoBELL Barnes, J. 
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The Gbbmania. 



Salvage— Value of Salved Veseet^Be- 
duced Value Due to Salved Veeeel Refusing 
Sufficient AeeiHance, 

The plaintijffV steam trawler rendered 
salvage services to the defendants* steamship 
and towed her in bad.weather dose to port, 
where the steamship improperly refused to 
employ a tug whidh would hatjs taken her 
in safely^ and in consequence went ashore 
amd was badly damaged^ and incurred 
heavy ea^penses for other salvage assistance 
to get iftlo port. In on action for salvage^ 
— Held, that the plaintiffs were entitled to 
an award based on the value of the steam- 
ship as she lay dose to port before the strand- 
ing, without deduction for the damage 
by stranding or the suhsequent salvage 
expenses. 

Action of salvage. 

The plaintiffs were the owners, master 
and crew of the Waago, and the defendants 
were the owners of the Germania. About 
7.30 A.M. on December 3, 1903, the 
Waago, a steam trawler of 155 tons 
gross, with engines of 330 horse -power 
effective, and a crew of 10 hands, home- 
ward bound from the Faroe fishing- 
grouods to Grimsby, fell in with the 
Germania in distress in the North Sea, 
about thirty miles E.S.E. of Qirdleness 
Light, Aberdeen Bay. The Oermania, a 
German steamship of 2,607 toDS gross, 
bound from Kratzwick to Newcastle-on- 
Tyne in water ballast, had broken her 
tail-end shaft and lost her propeller, and 
was flying signals of distress. The weather 
was bad, with a strong wind and sea from 
the S.E., and, as the Court found, if the 
Germania had not had towing assistance 
she would have been in danger of going 
on the coast. At the trial there appeared 
to be some slight confusion as to what was 
the exact hioling between the vessels, 
probably owing to the one master being 
an Englishman and the other being an 
English-speaking German, but it was 
accepted by the parties that the agree- 
ment made was to be treated as an 
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open arraDgement to render salvage ser- 
vices, with the object of getting the Ger- 
mania into a place of safety. Eventually 
the Waago towed the Germania into 
Aberdeen Bay, and when the vessels came 
near Aberdeen signals were made for 
tugs. In response a tug came out and 
came alongside the Germania^ and a con- 
versation ensued between her master and 
the master of the Germania, The master 
of the tug said he had a pilotage licence 
fi»r Aberdeen, and could take the Germania 
t-afely in. There was considerable dispute 
between the parties with regard to fuither 
conversation as to the price to be paid to 
the tug, as to getting a pilot for the 
Germania (the tug-master saying it was 
too rough for a pilot to come out), as to 
the master of the Germania requesting 
the tug to make fieist astern, and as to an 
allegation by the master of the Germania 
(which the Court found was not estab- 
lished) that the master of the tug stipu- 
lated that the Waago should be dismissed. 
The tug eventually Ipft the Germania, 
The Waago was then still £sist to the 
Germania ; but the hawser began to chafe 
and finally parted without, as the Court 
found, any mismanagement on the part 
of the master of the Waago. The Waago 
then tried to make fast again, but could 
not, and the Germcmia*B anchor failed to 
hold and she went ashore. The Germania 
was afterwards got oflf by other salvage 
.assistance, for which a sum of 1,150^. was 
paid, and her subsequent repairs due to 
the stranding cost 5,600/. The value of 
the Germania before the stranding was 
8,500/. 

The plaintiffs claimed salvage on 8,500/. 
as the value of the Germania when they 
had brought her into a position of safety 
in Aberdeen Bay, in which she could and 
ought to have taken the services of the 
tug, when she would have been towed 
safely into the harbour. The defendants 
contended that the Waago ought to have 
towed the Germania into the harbour, 
and that if any salvage was due, which 
was denied, it should only be awarded on 
the sum of 1,750/., as the value of the 
Germania when she ultimately arrived in 
harbour, found by deducting from her 
former value the cost of the subsequent 
salvage and repairs. 



AapinaU, K.C., and Lauriston Batten^ 
for the plaintiffs. 

Laing, K,C., and Charles Stvhhsj for the 
defendants. 

GoRELL Barxes, J., after stating the 
above facts, found that the Waago had 
done what she could to bring the Germania 
into a place of safety, that the master of 
the Waa^o was right in not taking the 
Germania in alone into the harbour, that 
the master of the Germania had the offer 
of a tug and ought to have taken it, and 
if so the stranding would not haveoccurred 
and there would have been no difficulty ; 
and on these findings held that a salvage 
award ought to be made on the basis of 
the value of the GeriTiania being 8,500^, 
and made an award to the plaintiffs of 
750/. 



Solicitors — Deacon, Gibson, Medcalf & Marriott, 
agents for Grange & Wintringham, Great 
Grimsby ; Stokes & Stokes. 

IRejforted by Arthur Prvtcluird^ Eiq.^ 
Ba^rrigter-at'Law, 



Divorce. \ 

The Prb8ide2?t | 

(Sir F. H. Jeune). I 

GoRELL Barnes, «!. ( 

1904. I 

March 1. J 



Frowd v. FrowI). 



Desertion — Definition of — Not a mere 
Cessation of Cohabitation — Reasonable 
Cause or Excuse — Summons for Deser- 
tion under the Summary Jurisdiction 
{Married Women) Act, 1895 (58 do 59 Vict, 
c. 39), s. 4. 

The desertion contemplated hy section 4 of 
the Summary Jurisdiction Act, 1895, must 
receive the same construction as that under 
the Matrimonial Causes Act, 1857 (20 d& 
21 Vict, c, 85). 

A mere separation does not necessarily 
constitute desertion without consideration 
of the question whether there is in fact 
reasonable cause for the separation, A 
husband who is summoned before Justices 
for desertion under the Summary Juris- 
diction Act should have the opportunity 
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afforded him of shewing by evidence that 
there is inftwi retMonable cause or excuse 
on his part for the separation. 

Appeal from the order of Justices sit- 
ting at the Petty Sessional Court of East- 
bourne adjudging the appellant (the hus- 
band) guilty of desertion, and granting the 
respondent (the wife) a separation under 
sections 4 and 5 of t]}e Summary Juris- 
diction (Married Women) Act, 1895. 

The grounds of appcHsd, so far as is 
material, were — ^first, that the appellant 
had not been guilty of desertion within 
the meaning of the Act ; secondly, that 
the evidence before the Justices was in- 
sufficient to justify a finding of desertion ; 
and thirdly, the wrongful exclusion by the 
Justices of evidence tending to shew that 
the separation had been caused by the 
conduct of the respondent, which, though 
lees than a matrimonial offence, negatived 
desertion. 

The respondent had applied for an 
order against the appellant, her husband, 
on the ground of his desertion. 

The facts, which appeared in the evi- 
dence given before the Justices, were 
shortly as follows : 

The parties were married in 1896. On 
February 12, 1902, the wife admitted to 
the husband that she had been guilty of 
adultery with a man whom she named, 
and begged his forgiveness. 

On February 14, 1902, the husband con- 
doned this adultery, the wife on her part 
promising to have no further communi- 
oation with the man in question. The 
parties continued to cohabit till July, 1902, 
when they separated, after an admittedly 
f&lse statement by the wife to the hus- 
band as to where she had passed a night 
on which she was absent from home. 

The wife left her husband under pro- 
test and took out the present summons, 
which was, however, adjourned pending 
divorce proceedings by the husband 
against the wife charging her with 
adultery with another man, and resulting, 
after a trial which lasted three days, in 
a verdict in favour of the wife. 

The husband having then declined to 
receive his wife back or to support her, 
the hearing of the summons was pro- 
ceeded with on February 1, 1904. 



At the hearing before the Justices, 
counsel for the husband desired to cross- 
examine the wife with a view of shewing 
that, in spite of her undertaking to have 
no further communication with the man 
in question, she had nevertheless corre- 
sponded with him since ; and submitted 
that the condonation being conditional 
on future good conduct, and having been 
avoided by breach by the wife of her 
undertaking, the husband had therefore 
good cause for separating from her, and 
was not guilty of desertion. 

The Justices overruled the submission 
on the part of the husband, and refused 
to admit further cross-examination of the 
wife or evidence-in-chief by the husband 
on this part of the case, holding, in the 
terms of section 6 of the Summary Juris- 
diction (Married Women) Act, that the 
husband had been guilty of desertion, 
having condoned the adultery of the wife. 

Le Bos, for the appellant. — The 
Justices should have afforded the appel- 
lant an opportunity of putting the letters 
in evidence, shewing their character, and 
tendering evidence-in- chief of the promise 
by the wife and her subsequent breach 
of it. 

'* Desertion" in the Summary Juris- 
diction (Married Women) Act must 
receive the same construction as is given 
to it under the Matrimonial Causes Act. 

The separation was brought about by 
the conduct of the wife. The husband 
had reasonable cause for separating him- 
self, and in consequence there is no deser- 
tion by him. 

[He cited Yeatman v. Yeatman [jises],^ 
Synge v. Synge [l90l],^ Russell v. RussM 
^1S95],^ Oldroyd v. Oldroyd fl896],* and 
'^asseU V. Wassell [l899].*] 

By virtue of section 5 of the Summary 
Jurisdiction Act, the order of the Justices 
has all the effects of a decree for judicial 
separation; and if it should stand, the 
husband may be debarred hereafter from 
obtaining a dissolution of his marriage 
under circumstances which, had the 

(1) 37 L. J. P. 37; L. R. 1 P. 489. 

(2) 70 L. J. P. 97 ; [1901] P. 317. 

(3) M L. J. P. 105; [1896] P. 316. 

(4) 65 L, J. P. 113; [1896] P. 175. 

(5) 68 L. J. P. 127. 
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question of desertion been decided in this 
Court, would have constituted no answer 
to his petition. 

[He was stopped by the Court.] 

J. A. Slater (E. E. Humphry g with 
him), for the respondent on the appeal. 
— The Summary Jurisdiction (Married 
Women) Act, 1895, is an Act for the 
benefit of married women; it does not 
refer to married men. The desertion 
contemplated under it is strictly defined 
by section 4, and want of reasonable cause 
for the separation is not a matter for 
consideration. The only answer available 
to the husband is the adultery of the wife 
under section 6, and that has been con- 
doned, with the result, as also provided 
for in section 6, that such adultery is no 
longer an answer. 

[GoBELL Barnes, J. — Suppose she had 
assaulted him.] 

[The Fbbsident (Sib F. H. Jeune). 
— Supposing cohabitation is rendered 
intolerable by the wife's act, not amount- 
ing to a matrimonial offence, is the 
ensuing separation to coustitute desertion 
on the part of the husband ?] 

It is submitted that it would be deser- 
tion under this Act, if he did not support 
her. 

Further, the result of the evidence is 
that the separation was not produced by 
the discovery of the letters by the 
husband, but by the wife's staying out for 
the night. The husband then oompeUed 
his wife to leave. There was evidence to 
justify a finding of desertion. 

The President (Sib F. H. Jeune). — 
This appeal must be allowed. I do not 
think that '' desertion '' in the Act of 1895 
is to receive a special construction peculiar 
to that Act. 

It is true that the only defence specified 
under the Act of 1895 is the commission 
of adultery by the wife. But desertion has 
to be proved to found the claim of the wife, 
and desertion under that Act must have 
the same definition as it receives in this 
Court under the Matrimonial Causes Act. 
It must be a cessation of cohabitation 
without reasonable excuse, brought about 
by the fault or act of one of the parties. 
It does not mean a mere cessation of 
cohabitation, because, if there is good 



cause, there is no desertion in law. 
Therefore the conduct of the parties must 
be looked at. 

GoBELL Barnes, J. — I agree. Deser- 
tion does not mean any separation. 

The cause of the separation must be 
considered. 

Ca86 remitted to Juetieea far 
further hearing. 

Solicitors — Ford, Lloyd, Bartlett k Michelmore, 
agents for Hillman &. Burt, Eastbonne, for 
appellant ; F. W. A. Cushman, Brighton, for 
respondent. 

iReparted hy B. M. Middleton, Eitq,, 
Barrister-at'Zaw, 
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The Minnetonka. 



Admiralty. 

BUCKNILL, 

1904. 
Feb, 

CoUision — Damxfgea — Remotene9» — 
Ahafid(mmBnt of Voyage — Claim hy Cargo- 
owner. 

A ship, 27., carrying cargo under a 
charterparty, was damaged by collision 
with the defendants* shipy Jf., and put 
hack for repairs which necessitated the dis- 
charge of the cargo ; and the plaintiffs^ the 
cargo-owners and charterers of the U.^ 
desiring to sM the cargo at once and thus 
avoid its deterioration and their share of 
the hire of barges for warehousing it till it 
could be reshipped in the U., agreed with 
the owners of the U. for the voyage to be 
abandoned on condition that the plaintiffs 
would charter the ship for another cargo 
on completion of repairs, at a freight Tiot 
less than before, and would pay to the 
ovmers of ih/e U. a sum suhstantiaUy 
equivalent to the said share of the barge 
hire thus rendered unnecessary. In the 
collision action which ensured both ships 
were held to blame, and the owners of the 
U. recovered from the defendants a half 
share of all the loss which they had sus- 
tained in consequence of tl^e collision. The 
plaintiffs now claimed to recover from the 
defendants half the sum payable by them- 
selves under the above agreement : — Held, 
thai the plaintiffs could not recover the 
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$um claimed because it toae too hypotheivxUy 
and the agreement to pay it was not a 
direct consequence of the collision, and 
because the owners of the U. {to whom, if 
ai all, the sum was due) had c^eady 
recovered from the defendants the fidl 
share whuA the law aUowed to them of all 
the hks which they had sustained in con- 
eequence of the collision. 

Motion by tho plaintiiifi in objection 
to the Beffistrar's report, which had dis- 
allowed the half of the sum of 276/. 
188. 4(£., claimed by the plaintiffs, the Ad- 
miralty Commissioners, as owners of a 
cargo of coals laden on board the steam- 
ship Ushmoor, against the defendants the 
owners of the steamship Minnetonka, as 
damages arising out of a collision on 
June 9, 1902, between the Uskmoor and 
the Minfietonka, for which both vessels 
had been held to blame. 

The Uskmoor, which was under charter 
to the plaintiffs, and was bound from the 
Tyne to the Gape with the said cargo, 
was seriously damaged by the collision, 
and had to put back to the Thames, and 
the cargo was discharged for the repairs, 
which were estimated to take about six 
to eight weeks. Correspondence, which 
was given in evidence, then passed 
between the plaintiffs and the owners of 
the Uskmoor and others, from which it 
appeared that the plaintiffs proposed that 
the voyage should be abandoned, being 
advised that heavy expenses would be 
incurred, for part of which the plaintiffs 
would be liable, for tho hire of bargee for 
warehousing the coals until they could be 
reshipped in the Uskmoor, and in addition 
there would be a deterioration to the 
coal of about 12 per cent. It also ap- 
peared that the owners of the Uskmoor 
claimed 1,0002. in respect of freight if the 
voyage was abandoned. In the result, 
by letters dated June 18, 19, and 20, 
1902, an agreement was come to between 
the plaintiffs and the owners of the 
Uekvnoor, which was somewhat compli- 
cated, but was substantially to the effect 
that the voyage should be abandoned, and 
that the plaintiffs should charter the 
Uskmoor on completion of the repairs on 
the same conditions as before, and at the 
rate of freight current at the date of 



signing the new charter, not being less 
than that of the previous charter, and 
with an option to the owners to decline 
the new charter ; and there were certain 
provisions with regard to the sum of 
2762. 188. ^d, now in question. By these 
provisions it was agreed in effect to 
assume that the expenses which would 
have been incurred in respect of the coals, 
if the voyage had not been abandoned, 
but continued, would have amounted to 
1,195/. 188. id. for hire of barges, shifting 
same, and reshipping, and that these 
expenses would have fallen on the dif- 
ferent interests as follows: On general 
average underwriters on ship 2192. 1 18. 3(2., 
on cargo (that is, on the plaintiffs in 
respect of the hire of barges) 3322. 58., 
and on freight (that is, on the owners 
of the Uskmoor) 6442. 28. Id, ; it was 
further agreed that for the sum of 
1,1952. 188. 4(2. should be substituted the 
sum of 1,0002., that a general average 
statement should be made up apportion- 
ing this sum of 1,0002. between the 
three interests above stated, and that the 
owners of the Uskmoor should be paid 
this sum of 1,0002. by the three interests 
(that is, partly by themselves), the plain- 
tiff paying the portion shewn by such 
general average statement as &lling upon 
the cargo, Vhich was estimated on the 
above proportions at about 2762. 188. 4c2. 

The owners of the Uskmoor had carried 
in a claim for half their damages against 
the defendants, in respect of which they 
recovered, as appeared from the report 
now objected to, a half share of a com- 
plete indemnity for all damages actually 
incurred arising out of the collision. 

Afterwards the plaintiffs carried in 
their claim against the defendants, claim- 
ing originally 1,0002. as freight paid to 
the owners of the Uskmoor to secure the 
abandonment of the voyage, but subse- 
quently amending so as to claim the sum 
of 2762. 188. id, under the agreement 
above stated. 

The learned Registrar, in two reports 
on the claim, had found that after the 
collision the voyage was not commercially 
at an end, but that the reasonable and 
businesslike course for all concerned was 
for the cargo to be sold in the Thames, 
and that it was unreasonable for the 
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plaintiffH to have paid any sum to the 
owners of the Uskmoor for the abandon- 
ment of the voyage, and that the above 
agreement, so £a.r as it related to such 
payment, was one arising out of the 
relation of ship and cargo, and was not 
caused by the collision. 

The plaintiffs' contention on this motion 
was that they had reasonably and neces- 
sarily agreed to pay the sum of 276/. 
18«. 4c^. to the owners of the Uakmoor to 
secure the abandonment of the voyage, 
and thus save the expenses of keeping 
the cargo and the loss by its deterioration, 
and that as both vessels were to blame 
they could recover half of this sum from 
the defendants as a payment properly 
made to minimise their damages arising 
out of the collision. 

Adand, K,C., for the plaintiffs. 
AspinaUy K.C, and Arthur Fritchard, 
for the defendants. 

BcoKNiLL, J. — (After stating the facts, 
the learned Judge proceeded : When 
this case first went before the Registrar 
and Merchants the claim was for 1,000/., 
and was put in this way: that the 
owners of the Uakmoor and the plaintiffs 
had agreed that this sum of 1,000/. was 
to be paid for freight. To-day the claim 
is not for freight at all, but it is for 
276/. 18«. 4(/., and is put in this way: 
that the plaintifi^ entered into n contract 
with the owners of the Uskmoor to pay 
them this sum, and that there was good 
consideration for the contract in the 
abandonment of the voyage. What it 
really means is — ^if the voyage had not 
been abandoned, and if the cargo had 
remained in barges, and if the plaintiffs 
had become — as they would have be- 
come — responsible to pay for the hire of 
the barges, the amount would certainly 
have exceeded the sum of 276/. 18«. 4c?. 
It may be — I do not say it is the case — 
that this is a sum of money which in the 
circumstances the owners of the Uakmoor 
could recover from the plaintiffs ; but it 
does not follow that, because the plaintiff's 
would be liable to the owners of the 
Uakmoor^ therefore they can put that 
liability over on to the backs of the 
defendants. The only way in which the 



plaintiffs can recover against the de- 
fendants is by shewing a certain loss in 
consequence of a reasonable arrangement 
made by them, as persons having a daim 
against a wrongdoer and minimising that 
claim. But it must be a loss and a 
liability arising directly in consequence 
of the wrongdoing of the defendants. Is 
that the case here? I think it is not. 
The facts are these : abandonment of the 
voyage, and the sum of 276/. \%a, 4(/. 
agreed to be paid as between the owners 
of the Uakmoor and the plaintiffs. It is 
suggested that this sum is a sum for 
which the plaintiff's would have been 
liable in an event which has not occurred, 
and directly represents a loss by the 
plaintiffs occasioned by the wrongdoing 
of the defendants. These suggestions 
are not according to the facts. What 
has happened is that the parties have put 
their heads together, and come to some 
hypothetical figure not based upon fact, 
and not representing a direct loss to the 
plaintiff's in consequence of the wrong- 
doing. Therefore the plaintiff^s cannot 
make good this claim against * the de- 
fendants. But there is something else 
which, though not absolutely conclusive, 
is very important to consider. This sum 
of 276/. 18«. 4i., if the plaintiff's could 
make the defendants pay it, would be 
payable to the owners of the Uakmoor. 
But the owners of the Uakmoor have 
already been paid their share of all the 
loss they have sustained in consequence 
of the collision; and although it is 
possible to conceive a case where the 
owners of a ship may make a profit by 
the wrongdoing of the other party, in 
this case I think the owners of the 
Uakmoor would not be entitled to make 
such a profit, though of course that is 
not a good answer for the plaintiffs if 
they have undertaken for good considera- 
tion to pay this sum to the owners of the 
Uakmoor, Therefore on this appeal there 
must be judgment for the defendants, 
with costs. 

Solicitors— Treasury Solicitor ; Pritchard 
& Sons. 

[Reported by Arthur Pritchard^ Eaq.^ 
Barriater-at'Larv. 
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The Mercedes de 
Larrinaga. 

March 

CompuUory Pilotage — Veasd Bound to 
Manchester — Coming into the Port of Liver- 
pool — Anchorage in Itinere — Mersey Bock 
Acts Consolidation Aot, 1858 (21 <£> 22 
Viet. c. oocii.), s. 128. 

Pilotage is compulsory subject to special 
exemptions on all vessels bound to Man- 
chester amd coming into the port of Liver- 
podf and, semble, on aU vessels bound from 
Manchester and going out of the port of 
Liverpool, 

When a vessel is under compulsory pilot- 
age^ as being bound to Manchester by %oay 
of the Manchester Ship Canal and coming 
into the port of Liverpool, and not specially 
exempted, the compulsion does not terminate 
under section 128 of the Mersey Dock 
Acts Consolidation Act, 1858, if her pilot 
brings her to anchor ^ not finally, but only 
temporarily and in itinere. 

The Servia and the Corinthia (67 L. J. 
P. 36 ; [1898] P. 36) considered. 

Action of damage by collision. 

The collision occurred between the 
plaintiffs' steamship Bifrost and the de- 
fendants' steamship Mercedes de Larrinaga 
on December 21, 1903, in the river 
Mersey a little below Eastham Locks, the 
entrance to the Manchester Ship Canal. 
The Mercedes de Larrinaga was bound 
from Galveston to Manchester with a 
cargo of cotton, and was in charge of a 
duly licensed Liverpool pilot who had 
been taken on board on entering the port 
of Liverpool to pilot her to Eastham 
Locks, whither she was proceeding after 
having previously anchored lower down in 
the Mersey in the course of navigation, to 
wait for the tide. On March 1, 1904, the 
Court found that the collision was caused 
solely by the fault of the pilot of the 
Mercedes de Larrinaga, The question was 
argued afterwards as to whether the 
vessel was under compulsory pilotage, so 
as to exempt her owners from liability. 

AspinaUj K,C,j and Xoad, for the plain- 
tiffs. — Pilotage was not compulsory on the 
Vol. 73.— p.. D. & a. 



Mercedes de Larrinaga under the Mersey 
Dock Acts Consolidation Act, 1858. That 
is a Docks Act and was passed to deal with 
the business of the Mersey Docks and 
Harbour Board. Sections 123 and 130 
and the other sections as to piloting any 
vessel "into the port" and as to ''any 
inward bound vessel/' refer only to vessels 
coming in for Liverpool business. '' Inward 
bound" means carrying merchandise 
to docks within the jurisdiction of the 
Harbour Board, and ''outward bound" 
has a corresponding meaning. Section 141 
exempts coasting vessels, so that there 
was no intention to deal with any ships 
except those bound to or from Liverpool 
docks. Section 128 is the part of the 
scheme which says what pilots are to do 
for inward-bound vessels. The Act im- 
posed obligations for specified duties to be 
performed by the pilots at rates referred 
to in section 133, and beyond that their 
services are voluntary, as indicated in The 
Servia and the Corinthia [i898].^ There- 
fore, if the Mercedes de Larrinaga was 
under compulsory pilotage, the compul- 
sion terminated under section 128 on the 
pilot bringing her to anchor. Again, the 
Mersey Docks (Pilotage, <Scc.) Act, 1899 
(62 h 63 Vict. c. clxxii.), in the preamble 
and sections 3 and 4, refers to this com- 
pulsory pilotage, and confines it, or appears 
to confine it, to vessels "inward bound 
for " or " outward bound from the port of 
Liverpool." This Act is part of one and 
the same scheme as the 1858 Act, yet its 
terms do not affect vessels bound to or 
from Manchester. Again, under section 
605 of the Merchant Shipping Act, 1894 
(57 k 58 Yict. c. 60), the Mercedes de 
Larrinaga was exempt from compulsory 
pilotage, as she wasonly "passing through " 
the port of Liverpool. 

Piekford, K,C,, Dawson Miller, and 
A. T, BuckniU, for the defendants.— 
The place of collision was within the 
port of Liverpool — 8 Anne, c. 8, s. 3. 
Pilotage is compulsory under the 1858 
Act, it is submitted, on all vessels 
going into the port, apart from special 
exemptions. The argument for the plain- 
tifib is that a vessel bound to Eastham 
Locks is under compulsory pilotage if she 

(1) 67 L. J. P. 36 ; [1898] P. 36. 
H 
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is going to anchor, otherwise not. There- 
fore, if a pilot is uncertain whether he will 
have to andhor, no one can say whether 
she is under compulsory pilotage. Their 
contention covers much more tb^ vessels 
going to Manchester. If a vessel is going 
to a landing stage, there will be no com- 
pulsion. The true view is that a pilot 
must take the vessel to a stage if required, 
but is not bound to see her moored there. 
This is consistent with The Servia and the 
CarifUhia.^ Section 128 does not say all 
that the pUot is to do. His duty to take 
charge and navigate comes from sec- 
tions 124 and 125, and for that he gets 
his pilotage rate. Section 128 only says 
he shall do two more duties for inward- 
bound vessels without further payment. 
Under section 5 of the 1899 Act the 
Mercedes de Larrinaga comes within com- 
.pulsory pilotage, if the original compulsion 
would have been terminated under sec- 
tion 128 of the 1858 Act by her previous 
anchoring — The CharUon [i895j^ and 
-General Steam Namga^ion Co. v: British 
and Colonial Steam Navigation Co, [l869].* 
But if the pilot had to take her to Eastham 
Locks, a temporary anchorage would not 
effect compulsory pilotage — The Righorge 
Minde [1883].'^ Again, the Mercedes de 
Larrinaga was under compulsory pilotage 
because she was going to wet docks within 
the port of Liverpool — cp, section 128 of 
the 1858 Act. The Manchester Ship Canal 
itself and the Eastham Locks are wet docks 
within the port of Liverpool. By section 3 
of the 1858 Act, ** ' docks ' shall mean the 
present or future docks, « . . locks, . . . and 
other works belonging to or under the 
management of the Board. . . ." In the 
official Instructions to POots the docks are 
declared to include the canal locks. The 
words ''under the management of the 
Board" in section 3 do not qualify 
*' docks " or " locks." Cp. also Webster's 
Dictionary y *'Dock." 

[Gorell Barnes, J. — But section 3 of 
the Manchester Ship Canal Act, 1885 
(48 & 49 Vict. c. clzxzviii.)^ seems to 
take away the point that the canal can 
be a dock within the port of Liverpool.] 

But there are saving clauses in sections 3 

(2) 72 L. T. 198 ; 8 Asp. M.C. 29. 

(3) 38 L. J. Ex. 97; L. B. 4 Ex. 238. 

(4) 62L.J. P. 74; 8 P. D. 132. 



and 21 1 of that Act. As to the Merchant 
Shipping Act, 1894, if the port of Liver- 
pool could be a pilotage district within 
section 605, the Mercedes de Larrinaga 
would still be within the exception to that 
section, being bound to Manchester, "a 
place situate above the district on the 
same river or its tributaries." 

Aspinally K,C,j in reply. — Section 5 of 
the 1899 Act has no application to the 
Mercedes de Larrinaga^ because it deals 
with a ship only while she is north of the 
imaginary line, 

March 16. — Gorell Barnes, J. — I in- 
tended in this case to have given judgment 
two days ago, but certain points occurred to 
me which have been briefly considered since 
then by counsel. The case is one which 
one may say bristles with points, and in 
giving my judgment I have to deal with 
it in the way it stands and afber such 
argument as I have had. I feel, however, 
that there may be some points which may 
have escaped my attention, and possibly 
the attention of counsel too. The collision 
in this case took place between the Bifrost 
and the Mercedes de Larrinaga on Decem- 
ber 21, 1903, in the Eastham Channel of 
the river Mersey, near a buoy which is 
marked No. 4 on the chart, the last buoy 
in coming in towards Eastham before the 
Eastham Ferry is reached. Of course the 
place where this collision took place is 
material. Both the vessels were proceed- 
ing to the Eastham Locks on the way 
to Manchester, and both of them were in 
charge of duly licensed Liverpool pilots. 
The conclusion of fact to which I came on 
hearing the case, with the assistance of 
the Elder Brethren, was that, so &.r as the 
navigation was concerned, the Mercedes 
de Larrinaga was alone to blame for the 
collision, and that the fault was the fskvXt 
only of her pilot ; and as the defendants, 
. the owners of the Mercedes de Loffrinaga^ 
had pleaded a plea of compulsory pilot- 
age, the point was then raised as to 
whether, the fault having been the fault 
of the pilot alone, he was compulsorily 
in charge of the ghip so as to exclude the 
owners from responsibility. Therefore 
the question now to be determined is 
whether the pilot of the Mercedes de 
Larrinaga was compulsorily in charge of 
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the fthip. The main point that was made 
on behalf of the plaintiffs was that a vessel 
inward bound from the sea to Manchester 
by way of the Ship Canal is not subject to 
compulsory pilotage in the port of Liver- 
pool. That was their main point, and 
that point is one of very considerable im- 
portance, because it affects the whole 
question of pUotage of ships, other than 
coasting vessels in ballast or under one 
hundred tons burden, inward bound from 
the sea to Manchester by way of the Ship 
Oanal, and although not directly, yet in- 
directly, it touches upon the question of 
pilotage of vessels outward bound £rom 
Manchester to the sea by way of the Ship 
Canal. The place of collision is in the 
port of Liverpool. I noticed — this was 
one of the reasons for further discussion — 
on looking at the plan of the Manchester 
Ship Canal and river Mersey, that there 
is a line drawn across the river from 
Eastham Ferry to a point above Ghirston, 
to distinguish the limits of the powers of 
the Upper Navigation Commissioners. 
But that does not affect this case, because 
I have been informed by counsel that 
practically those powers deal with the 
buoying and so forth of part of the 
Mersey which is in the port of Liver- 
pool. Then, again, there is another 
line drawn across the same map from 
a point on the Lancashire side called 
Dungeon Point to a point on the opposite 
side called Ince Ferry, one side being in 
the port of Liverpool and the other in the 
port of Manchester, and that, I under- 
stand, is only a line drawn for Customs 
purposes, and does not affect the question 
in this case. The point that has to be 
considered turns principally, if not entirely, 
on the Mersey Dock Acts, and in particular 
the Mersey Dock Acts Consolidation Act 
of 1868. Now, one of the early Acts 
relating to the port of Liverpool is the 
statute of 8 Anne, c. 8. In section 3 of 
that Act the port is defined in these 
words: ''The limits and extent whereof 
are as far as a certain place in Hoyle 
Lake called the Bedstones " — that is the 
outside limit apparently — "and from 
thence all over the Biver Mersey to 
Warrington and Frodsham Bridges." I 
need not concern myself with Frodsham, 
because, if I understand rightly, that is 



on the Weaver. So, according to this 
definition, the port indudes the whole o^ 
the river Mersey from the sea up to 
Warrington. One of the contentions 
made in this case was in connection with 
the suggestion that Eastham Locks at 
the end of the canal might be treated as 
in the port of Liverpool, and as a wet 
dock in the port of Liverpool. But since 
the matter was first discussed it has been 
pointed out that the Manchester Ship 
Canal Act, 1885, has made a difference 
about this, because section 3 of that Act 
is as follows : " From and after the com* 
pletion and opening for traffic of the 
Canal by this Act authorised " — and the 
canal referred to is the very well-known 
Manchester Ship Canal, which is pre- 
viously describcKi as a canal from the 
river Mersey at Eastham to Manchester — 
*<the said canal and so much of the 
navigable waters of the rivers Mersey and 
Irwell as lie between Hunt's Bank in the 
township and parish of Manchester and the 
limit of the port of Liverpool at Warring- 
ton and all channels canids cuts docks and 
works of the company within those limits 
shall be and are hereby constituted the 
harbour and port of Manchester." So 
apparently the lower end of the canal and 
locks are constituted part of the port of 
Manchester. Then there is a proviso as 
to nothing in the Act extending ^Ho 
prejudice or derogate from the rights 
interests privileges and jurisdiction of the 
Mersey Commissioners or to prohibit alter 
or diminish any powers authority and 
jurisdiction of the said commissioners 
their officers and servants Provided 
always that such harbour and port shall 
not by virtue of this Act be deemed a 
port for Customs purposes nor shall any- 
thing in this Act contained abridge or 
affect in any way the powers of the Com- 
missioners of the Treasury to appoint a 
port at Manchester under the Customs 
Consolidated Act 1876 with such limits hm 
they may think fit nor abridge or affect 
any powers whatsoever conferred by the 
said Act Provided also that nothing in 
this Act shall be deemed to affect any ot 
the rights or privileges of the port or 
harbour of Liverpool or of the port or 
harbour of Buncorn or any of the rights 
or privileges of the station at the mouth 
H 2 
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of the Mersey Canal known as Ellesmere 
Fort." I do not know what that latter 
proviso really preserves. It was sug- 
gested by the defendants that, notwith- 
standing the provision that the canal is 
in the port of Manchester, it still remains 
in the port of Liverpool for certain pur- 
poses, because of the proviso that 
<' nothing in this Act shall be deemed to 
affect any of the rights or privileges of 
the port or harbour of Liverpool." It 
seems to me difficult to determine exactly 
what this was intended to do, but I can 
hardly regar^ that which is part of the 
port of Manchester as still being within 
the port of Liverpool. Section 211 of the 
Manchester Ship Canal Act, 1885, was 
also referred to, which says : " Nothing in 
this Act shall take away alter or pre- 
judicially affect any power jurisdiction 
or authority of the Mersey Docks and 
Harbour Board.'' I do not see that that 
section really affects the present question. 
Now the sections of the Mersey Dock 
Acts Consolidation Act, 1858, which bear 
directly upon the present question come 
under Part VI. of the Act, which is 
headed *' With respect to pilots and pilot- 
boats," and are the sections which deal 
■with inward-bound vessels. Certain sec- 
tions were considered by me in the case 
of The Servia and the Corinthia} Some 
of those sections cover the cases both of 
inward and outward bound vessels, and 
some only relate to outward-bound 
vessels. Considering for the moment 
that I am dealing with an inward-bound 
vessel, the sections that are material are 
the 121st, which gives power to the board 
to license persons to act as pilots for the 
port of Liverpool; the 123rd, which 
imposes a penidty upon any person who 
shall pilot any vessel into or out of the 
port of Liverpool without a licence ; and 
the 124th section, which imposes penal- 
ties upon any pilot who shall refuse to 
take charge of any inward-bound vessel 
upon a proper signal being made for a 
pUot, and of any outward-bound vessel 
upon the request of the master thereof. 
Those sections apply to both inward 
and outward bound ships, but section 
125 applies only to inward-bound 
ships. That section imposes a penalty 
upon any pilot refusing to conduct an 



inward-bound vessel. I think that 
clearly refers to a vessel bound from the 
sea into the port of Liverpool, having 
regard to the terms of section 123. Sec- 
tion 128, which gave rise to one of the 
arguments addressed to me, is as follows : 
"The pilot in charge of any inward 
bound vessel shall cause the same (if need 
be) to be properly moored at anchor in 
the river Mersey, and shall pilot the 
same into some one of the wet docks 
within the port of Liverpool, whether 
belonging to the Board or not, without 
making any additional charge for so 
doing, unless his attendance shall be 
required on board such vessel while at 
anchor in the river Mersey, and before 
going into dock, in which case he shall be 
entitled to receive five shillings per day 
for such attendance." Section 130 pro- 
vides that in case the master of any 
inward-bound vessel, other than a coast- 
ing vessel in ballast, or under the burden 
of one hundred tons, shall refuse to take 
on board or to employ a pilot, such pilot 
having offered his services for that pur- 
pose, such master shall pay the full pilot- 
age as if the vessel had been piloted into 
the port of Liverpool. That, again, 
clearly applies to inward-bound ships 
coming in from the sea, and coming into 
the port of Liverpool. Section 133 gives 
power to the Board to fix rates for pilot- 
age as stated in it. There are rates for 
pUoting distances from Great Ormshead 
to the port of Liverpool, at not less than 
five shillings, and not more than eight 
shillings per foot — that means on the 
draught of water — and from any greater 
distance into the port of Liverpool at not 
less than six shillings, nor more than 
nine shillings per foot. Those are the 
sections which deal with the inward- 
bound ships, and it has been held that 
under those sections vessels other than 
the small coasting vessels which are 
referred to are obliged to employ pilots 
coming into the port of Liverpool ; and, 
as I have already said, the principal 
question is whether the present case 
comes within those sections. I think it 
is desirable to refer to the sections which 
apply to outward-bound vessels, because 
they throw light upon the "inward- 
bound '' sections. The first section which 
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deals more particalarly with the outward- 
bound veesels in addition to those I have 
already referred to, which cover and deal 
also with the case of inward-bound 
vessels, is the 127th, which specifies the 
distance to which vessels are to be piloted 
when they are sailing out of the port of 
Liverpool. It makes no mention of 
where the pilot is to take charge. Sec- 
tion 126 does not matter very much in 
this case. The next section which deals 
with outward-bound vessels is the 133rd, 
which gives power to the Board to fix 
rates for pilotage, and gives the rates for 
piloting a vessel out of the port of Liver- 
pool. Section 139 also deals with the 
case of outward-bound ships, and pro- 
vides that in case the master of any 
vessel, being outward bound, and not 
being a coasting vessel in ballast, or under 
the burden of one hundred tons, for which 
provision is otherwise made, shall proceed 
to sea and shall refuse to take on board or 
to employ a pilot, he shall pay the full 
pilotage rate. Those seem to be the 
material sections which deal with both 
inward and outward bound vessels, and it 
is to be observed that generally the word- 
ing of the sections does not confine them 
to vessels which are bound to or from 
Liverpool. I am now speaking, of their 
general sense. If all the sections are 
examined, the general sense which per- 
vades them is that they deal with vessels 
which are either coming out of or going 
into the port of Liverpool, without saying 
what is to become of those vessels after 
they have come into the port of Liver- 
pool, or where they are to start from in 
the port of Liverpool. There seems no 
doubt that the general effect of those 
sections is that every vessel, with the 
exception of the small vessels which are 
dealt with otherwise, coming into the 
port of Liverpool, is bound to take a 
pilot ; and so also it seems to me that 
every vessel outward bound which goes 
out of the port of Liverpool is bound to 
take a pilot for that purpose, although 
that is not a point which has to be deter- 
mined in this case. The view which I 
take of the broad point put forward by 
the plaintiflb — ^the main point of the 
whole argument — is that the pilotage 
is not to be confined to vessels which 



simply come out of some dock or anchor- 
age in the port of Liverpool, or are bound 
into some dock or anchorage in the port 
of Liverpool; because it seems to me to 
make no difference with regard to these 
sections whether the vessel, after having 
come into the port of Liverpool, passes 
into some other jurisdiction which is not 
to be treated as being in the port of Liver- 
pool. I cannot help thinking that that is 
the correct view to take of t^ese sections, 
although it is obvious that one is apply- 
ing these sections to a state of things 
which did not exist at the time when the 
Act of 1858 came into force. It makes 
no difference, whatever the view which 
may be entertained about compulsory 
pilotage. (I am quite aware that many 
people object altogether to the law of 
compulsory pilotage as administered in 
England. I am not here to express an 
opinion upon such a question. The 
objection is that it would be better to 
allow ships to be navigated by their 
masters and officers, and that, although it 
might be desirable to compel them to 
employ a pilot and have him on board for 
the purpose of advice, yet it is not a satis- 
factory state of things that he should take 
charge, and that they should be com- 
pelled to leave him in charge. Which- 
ever view is the correct view to take as to 
what is advantageous, the law is that the 
pilotage is compulsory.) Whichever view 
one takes about it, whether pilotage 
ought to be compulsory in the sense that 
the pilot ought to be in charge, or only in 
the sense that he ought to be on bcMurd 
as adviser, the general consideration for 
having a pilot on board at all applies with 
equal force for the purpose of navigation, 
whether the ship is coming simply into a 
dock or anchorage in any part of the 
river Mersey which is in the port of 
Liverpool, or whether she is going 
through the same waters and afterwards 
going on to Manchester. The difficulties 
of navigation are precisely the same, and 
the advantage of having some one on board 
who knows the locality is predsely the 
same, in each case. So my conclusion with 
regard to the first point, the main point, 
is that the MereileB de Larrinaga was 
compelled to take a pilot into the port of 
Liverpool The next contention which 
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the plaintiffd put forward was baaed on 
section 605 of the Merchant Shipping Act, 
1 894, which is as follows : '' (1.) The master 
and owner of any ship passing through 
any pilotage district in the United King- 
dom on a voyage between two places 
both situate out of that district, shall be 
exempted from any obligation to employ 
a pilot in that district or to pay pilotage 
rates when not employing a pilot within 
that district. (2.) The exemption under this 
section shall not apply to ships loading or 
discharging at any place situate within 
the district or at any place situate above 
the district on the same river or its tribu- 
taries/' The plaintiff contended that this 
vessel was passing through a pilotage 
district between two places outside that 
district — ^namely, the sea on the one hand 
and the port of Manchester on the other. 
I am not quite sture whether that section 
strictly applies where the employment is 
not compulsory in a '^ district " ; because 
in some cases one finds that pilotage is 
made compulsory for a district, and in 
others, like this Mersey case, one finds it 
is made compulsory on ships doing certain 
things — namely, moving in or out. But 
if the first part of the section does apply, 
then the question is whether the excep- 
tion in the section does not apply to this 
ship, on the ground that she was dis- 
charging at a place situate above the dis- 
trict on the same river or its tributaries. 
I have had evidence before me which 
shews the following state of things. 
First of all, the Irwell, as might be a matter 
of common knowledge — but proof is also 
necessary — is a tributary of the Mersey. 
The Irwell pours its waters into the Man- 
chester Ship Canal docks at Manchester, 
and the waters then run down to a place 
where the Mersey joins the canal, and I 
understand that the canal really runs 
along the old bed of the Irwell till it joins 
the Mersey. Then the waters of the 
Mersey and the Irwell run on together 
until they come in the canal to a place 
called Kixton Junction, where they pour 
out into the Mersey as it still exists, and 
the only water which goes on down the 
canal from that point is the water which 
is used for lockage purposes. This matter 
was dealt with by Mr. Congreve, the 
engineer of the Ship Canal. The effect 



of that is to shew that the Manchester 
docks are situate on a tributary of the 
river Mersey. The result is that this 
vessel was going to discharge at a place 
above the port of Liverpool on a tributary 
of the river Mersey, and so it seems to 
me that the exemption from compulsory 
pilotage conferred by section 605 cannot 
be brought into force. In fitct, Mr. 
Aspinall, who argued the case for the 
plaintiff, although he contended that 
section 605 appli^, was candid enough to 
admit that he did not think there was any 
argument of weight which would support 
that cont<ention. The third point is a 
minor point, but one of very considerable 
difficulty. It is this. It was argued for 
the plaintifis that if the Mercedes de 
Laurinaga^ as a vessel bound from the sea 
into the port of Liverpool, was bound to 
take a pilot into the port, yet, as she 
anchored before she'got to Eastham, the 
compulsory service came to an end when 
she anchored. Of course this argument 
assumes that there was compulsion to 
begin with, as I have already held. In 
thu case the vessel anchored off Laird's 
Yard, which is just a little above Wood- 
side Ferry, and she did so to await a 
suitable tide, in order to go on to Eastham. 
I think that the plaintiffis' vessel did 
something of a similar character. Both 
vessels had to anchor for a similar object^ 
and the ooUision happened aften^wds 
when they were going up to the entrance 
to the Eastham Locks. It was said that 
under section 128 of the Act of 1858 the 
compulsory services ceased as soon as the 
vessel came to an anchor, because that 
section only requires a pilot to moor a 
ship at anchor in the Mersey and to pilot 
her into one of the wet docks of the port 
of Liverpool. The argument was that as 
she was brought to anchor in the river 
Mersey the compulsory pilotage finished, 
because she was not going on to a wet 
dock in the port of Liverpool, and there- 
fore the pilot had nothing more to do. 
The way in which that argument was met 
by the defendants at first was that the 
ship was bound to a dock in the port of 
Liverpool, because the Eastham Locks 
might be treated as being a wet dock within 
the port of Liverpool. But that now seems 
to be got rid of by section 3 of the 
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Manchester Ship Canal Act, 1885, which 
makes the canal and the locks part of the 
port of Manchester. I think, if this case 
were to tarn simply upon the construction 
of section 128, it would be very difficult to 
say that this was a wet dock within the 
port of Liverpool within the meaning of 
that section, although the term ''wet 
dock " might not unreasonably be held, 
according to the definitions in the diction- 
aries, to include a place which admitted 
ships and then excluded the tide if 
required. But the argument for the 
plaintiffs was further supported by refer- 
ence to The Servia and the Corinihia^^ to 
which I have already referred, and it was 
contended that that decision had the effect 
of shewing that compulsory services must 
in such a case as this come to an end at 
any rate when the vessel anchored. That 
case does not in my opinion really deter- 
mine this case in the way the plaintiffs 
contend, because the question there was 
as to additional remuneration in circum- 
stances which are stated shortly in the head- 
note. The real point that was raised in that 
case was simply a question as to extra re- 
muneration of pilots. It arose in the case of 
inward- bound ships, in consequence of 
the vessels bringing cattle to Liverpool 
going first of all into the river, then to a 
stage where the cattle was landed, and 
then into one of the docks; and with 
regard to outward-bound vessels, coming 
out of dock first and then proceeding to 
one of the stages, the Piince's Landing- 
stage, for the purpose of taking up pas- 
sengers, cargo, and mails, and then pro- 
ceeding to sea. It was contended in that 
case that these were onerous and difficult 
duties for the pilots, and they were en- 
titled to extra remuneration, and that in 
such circumstances they were doing some- 
thing which was not contemplated as 
part of the pilot's duties without extra 
remuneration. It does not appear to me, 
when that case is examined very carefully, 
that it really affects in any material 
degree the question which I have to 
decide now. Going back to section 
128, I think it is necessary to con- 
strue it in connection with the other 
sections ; and one must flEice this sort of 
point. First of all, with regard to a 
vessel which comes in from ^e sea and 



is going straight up to the Eastham 
Locks, she is an inward-bound vessel, 
bound in from the sea to the port of 
Liverpool. She does not come to an 
anchor at all, and it seems to me she is 
bound to take a pilot coming in. Then 
the question must be raised — if so, where 
does his duty as compulsory pilot cease f 
I put that point to Mr. Aspinall, and I 
do not think, with the greatest deference 
to his argument, that it was answered in 
any way satisfactorily, because all I could 
get from him in substance was that com- 
pulsory pilotage ought to cease when the 
vessel had passed the position in which 
she would be going into any wet dock in 
the port of Liverpool. But that, it seems 
to me, is not a satis&ctory answer, and 
leaves such a serious difficulty open as to 
the termination of the services. It cer- 
tainly does not cover the case of a vessel 
which is bound up to Garston ; but the 
answer to that probably is that such a 
vessel is within section 128 because she 
is going to a wet dock, which, although 
not belonging to the Board, is vrithin the 
words '' whether belonging to the Board 
or not." But it seems to me that, with 
regard to a vessel going straight up to 
Eastham, the only sensible conclusion is 
that the pilot taking charge at sea must 
take her on to Eastham, where her navi- 
gation in the port of Liverpool is to 
cease. I cannot come to any other 
reasonable conclusion upon the matter. 
I mj^self am not able to see how it can 
reasonably be argued or dealt with in 
practice under the sections in any other 
way than that. It is taking the ship to 
a spot in the river Mersey which is at 
the end of her necessary navigation in 
the port of Liverpool, and it does not 
seem to me to put any undue strain upon 
the sections which have been considered 
in this case. That gets rid of the diffi- 
culty as to whether the compulsion is to 
exist in case a vessel goes to Eastham 
direct, or whether, if she anchors before 
that, it is to exist only up to the time 
that she anchors. The plaintiffs would 
contend, as I understand, that, assuming 
that there was compulsion if the vessel 
was going up to an anchorage, the com- 
pulsion would last till she anchored, but 
if she was going to Eastham direct there 
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would not be any compulsion at all. But 
how is anybody to elect as to anchoring 
when the pilot comes on board outside 
the bar ? It is impossible to be certain in 
all cases whether a vessel would have to 
anchor or go straight on. A thick fog, 
for instance, might prevent her going 
straight on. Then, again, with regard to 
the argument about anchorage, it is said 
that if the vessel comes to an anchor she 
has finished her navigation so far as 
the river is concerned, and that therefore 
the pilotage ceases to be compulsory. 
That may be true enough if the anchorage 
is the final point of destination, so &Lr 
as navigation at that time is concerned, 
but I do not see how it can be treated as 
coming to an end if the anchorage is only 
anchorage in itinere towards the destina- 
tion which it is necessary to get to in the 
ordinary course of navigation. Because, 
if that were to be held, the moment a 
vessel dropped her anchor in the Mersey, 
even though she did so compulsorily, and 
yet was going to a second anchorage as 
her final destination, according to this 
argument that first anchorage would put 
an end to the compulsory services. This 
vessel came to an anchor for navigation 
reasons until the tide permitted her to 
proceed, and it seems to me that such 
temporary anchoring is only in itinere 
towards the destination in the river to 
which she is entitled to have a pilot take 
her. I have already referred to the point 
made with regard to the question of the 
wet dock, and that difficulty I do not 
think I need say anything more about, 
because the Ship Oanal Act appears to 
have altered the position with regard to 
that point. It may be possible to hold 
that for pilotage purposes the end of the 
canal is still to be treated as within the 
port of Liverpool, and for such purposes 
is a wet dock ; but I do not feel that it 
is necessary to base my decision upon it, 
and I feel great difficulty because of the 
Manchester Ship Canal Act, 1885. There 
is this matter to be observed with regard 
to outward-bound vessels, that no point 
of departure is mentioned in any of the 
sections which deal with the emplojnnent 
of pilots on outward-bound ships. It 
seems to me, having regard to their 



generality, that any vessel proceeding to 
sea out of the port of Liverpool would 
have to take a pilot, and there is no such 
difficulty, as suggested with regard to 
inward-bound vessels in consequence of 
the terms of section 128, in applying 
compulsory pilotage to vessels proceeding 
to sea from Eastham. They would have 
to take a pilot on leaving Eastham, and 
it would be strange if one had to construe 
the Act in such a way that inward-bound 
vessels would not have to employ a pilot 
right up to Eastham. There are other 
points which possibly require, and possibly 
may have at some future time, some 
further consideration, but at present it 
does not seem to me that any of the other 
points which have been somewhat sh'ghtly 
t.ouched upon affect the view which has 
been taken upon the general sections. 
There is, for instance, section 140 of the 
Act of 1858, which deals with who is 
liable to pay pilotage. If that section had 
in any way restricted the recovery of 
pilotage as against persons who were in 
the port of Liverpool, or against ships 
in the port of Liverpool, one might have felt 
that pilotage ought only to be applied to 
such ships as the rates could be recovered 
against and such persons as were con- 
nected with those ships in the port of 
Liverpool. But the section is quite 
general ; and although there may be diffi- 
culties about enforcing it against persons 
or ships not in the port of Liverpool, I 
cannot see myself that it affords sufficient 
answer to the argument which contends 
for the pilotage being compulsory in the 
way I have thought that it is. There is 
one other matter to consider, and that is 
the effect of the Mersey Docks (Pilotage, 
&c.) Act, 1899. That Act was passed in 
order to meet the difficulty which was 
pointed out in the case of The Servia 
and the CorirUhia} It recites that by 
the Mersey Dock Acts Consolidation 
Act, 1858, the masters of vessels inward 
bound for and outward bound from the 
port of Liverpool are (subject to the 
exemptions by the said Act granted) 
required to employ pilots. Then it deals 
with the difficulties raised in the case of 
The Servia and the Corinthiay^ and it 
proceeds to legislate so as to get rid of 
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those difBoulties and free the matter from 
the doubt which that case raised. The 
pbdntifib relied upon this recital as 
shewing that the Act of 1858 was only 
dealing with vessels inward bound to and 
outward bound from the port of liver- 
pool. But if one compares that recital 
with the terms of the Act of 1858 it 
cannot be said that the recital is strictly 
correct, because one does not find in the 
Act of 1858 the words " inward bound 
for " and *' outward bound from ** the port 
of Liverpool, but it deals with vessels 
bound "into" and "out of" the port of 
Liverpool. That does not seem to admit 
so readUy, as if that recital were correct, 
a consideration that the Legislature was 
only dealing with vessels which had 
Liverpool for their terminus a quo and 
ad quem. I do not think that Act has 
any real bearing upon the present case. 
Of course it may be that under section 5 
it may deal with vessels passing from 
Manchester to Liverpool^ or simply from 
Liverpool to Manchester. I am not con- 
cerned to consider that point at all. The 
plaintiffs suggested, broadly speaking, 
that there was great difficulty in working 
out this matter if it was held that pilotage 
was compulsory. I see no difficulty. If 
I am right, every vessel, except the small 
vessels exempted, bound in from the sea 
to the port of Manchester and going into 
the canal at £astham, is to take a pilot, 
and, though I have not to decide that, so 
apparently has every vessel going out 
from Eastham to the sea. There is no 
difficulty whatever in the application of 
the Act. The result is that, as the fault 
in this case was the fault only of the 
pilot of the Mercedes de Larrinaga^ the 
defendants' plea of compulsory pilotage is 
established. 

On the question of costs : 

The defendants had counterdaimed, and 
each side had pleaded compulsory pilotage 
as an alternative defence. The PrinoeUm 
[ISTS],* The Rvby ri89o],« and Mofredm'a 
CoUieione at Sea (4th ed.), p. 356, note {d), 
were referred to. 



GoBELL Barnes, J. — The plaintiffs' daim 
will be dismissed without costs, and the 
defendants' counterclaim with costs. 



Solicitors— Hill, Dickinson, Dickinson, Hill ic 
Roberts, Liverpool ; H. Forshaw A Hawkins, 
Liverpool. 

[Reported ly Arthur Pritehard, Ktq. 
Barruter*at'Law, 
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The Sussex. 



(6) 47 L. J. p. 33; 3 P. D. 90. 
(6) 16 P. D. 139. 



Admiralty, 
GoBELL Babnes, 
1904. 
March 

CoUieion — Compuleory Pilotage — Port 
of Liverpool — Outward Pilotage Limit — 
Mersey Dock Acts ConeolidoHon Aet^ 
1858 (21 <£r 22 Vict. c. xeii,), e. 127— 
Failure of Master to Stay by — Collision 
*^ deemed to have been caused" by De/auU 
of Master— '' Proof to the contrary**— 
Merchant Shipping Act, 1894 (57 de 58 
Viet, 0. 60), s. 422. 

The compulsory pilotage of a vessel 
sailing out of the port of Liverpool by the 
Queen's Channel extends as far as the Bar 
Lightship^ which, though further out, is to 
be considered as substituted for the old 
Fairway Buoy, prescribed as the outward 
pilotage limit by the Mersey Dock Acts 
Consolidation Act, 1858, s, 127. 

Where it has been found that a collision 
was caused solely by the fault of the pilot 
compulsorily in charge of a ship, and that 
the master of that ship failed to stay by 
the other ship and comply with section 422 
of the Merchant Shipping Act, 1894, the 
collision is not to be** deemed to have been 
catued " by the ufrongful act, neglect, or 
default of such master because ** proof to 
the contrary" has been given within the 
meaning of the send section. 

The Queen (38 L. J. Adm. 39 ; L. B. 
2 A. & E. 354) foUowed. 

Action of damage hy collision. 
The collision occurred between the 
plaintiflb' steamship Oladestry and the 
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defendants' steamship Sussex on Decem- 
ber 20, 1903, a little before I a.h. at 
about one mile S. \ E. of the Mersey Bar 
Lightship. The place of collision, having 
regard to a vessel outward bound, was 
inside the position of the Bar Lightship, 
but outside the position where the old 
Fairway Buoy stood in 1858, and also 
outside the port of Liverpool. The 
Gladesbry was at anchor, and her regula- 
tion lights were burning. The Sussex 
was bound out from Liverpool to London, 
and was in charge of a duly licensed 
Liverpool pilot, who had been taken on 
board to pilot her out of the port of 
Liverpool to the Bar Lightship at a rate 
fixed by the Mersey Docks and Harbour 
Board for such distance. The pilot of 
the Sussex in the terms of his licence was 
** duly licensed to act as a pOot of the 
first class for the port of Liverpool." The 
plaintiffs in their statement of claim 
charged against the defendants inter cdia 
that '^ the master or person in charge of 
the Sussex without reasonable cause &iled 
to stay by the Gladestuy until he had 
ascertained that she had no need of 
further assistance and failed to comply 
with section 422 of the Merchant Shipping 
Act, 1894, and to give the particulars 
required thereby." 

In their defence the defendants ad- 
mitted that the collision was solely caused 
by the negligent navigation of the Sussex^ 
but denied that such negligent naviga- 
tion was by themselves or their servants 
or by any person for whose acts they were 
responsible at law. The defence further 
alleged : *' The damage to the plaintiffs' 
vessel was occasioned by the fault or 
incapacity of George Frederick Parkinson 
being a qualified pilot in charge of the 
Sussex by compulsion of law at the time 
of the collision. The said collision 
occurred within the Liverpool Pilotage 
District in which or in part of which the 
employment of a pilot was by law com- 
pulsory on the defendants. The said 
George Frederick Parkinson though the 
lights of the Gladestry were reported to 
him when the Sussex was more than 
a mile distant from the Gladestry so 
navigated the Sussex that she ran 
into the Gladestry which was lying at 
anchor." 



Pickford, K.C., and BdOoch, for the 
plaintiff. 

AspinaUy JST.C, and Noad^ for the de- 
fendants. 

[The arguments fully appear from the 
judgment.] 

GOBBLL Babnes, J. — The question in 
this case is whether the owners of the 
defendants' vessel are responsible for the 
damage which was occasioned to the plain- 
tifis. The plaintifis' vessel being at anchor, 
with proper lighto shewing — ^there is no 
dispute as to that — and the defendants' 
vessel having navigated into her in weather 
that was quite clear enough for the moving 
vessel to keep dear of the one at anchor 
without the slightest difficulty, it is obvious 
that the defendante' vessel is to blame for 
this collision, and that the defendants are 
liable, unless exempted by reason of the 
vessel being in the charge of a compulsory 
pilot. It will appear when I come to deal 
with the case of The Queen [lS69] > that 
that question of compulsion or non-com- 
pulsion determines both questions in the 
case — namely, navigation and the point 
raised under section 422 of the Merchant 
Shipping Act, 1894. 

Now, the first point to determine is 
whether the pilot was alone to blame. 
There is not the slightest doubt about 
that. In fact, after a slight intimation 
of the view I was about to take on that, 
the matter really was not further discussed. 
The master of the defendants' vessel said 
that when the light on the plaintiffs' vessel 
was reported, something took place between 
him and the pilot. Questioned as to what 
it was, he said, '^ The pilot said it was a 
vessel under way, and I said it was a vessel 
at anchor shewing two riding lights." The 
man forward had reported the light at a 
proper time, and the attention of the pilot 
was called to it by the master, and the 
master was right about it and the pilot 
was wrong. The pilot, according to the 
master's evidence, *' insisted it was a vessel 
under way shewing her green light, and 
I said it was a vessel at anchor, and I 
called the second officer to confirm my 
statement, which he did, and it was not 
until we got very close that the pilot 

(1) 88 L. J. Adm. 39 ; L. R. 2 A. & E. 364. 
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found out that it was a vessel at anchor ; 
he persisted in saying it was a steamer 
shewing her green light." We have had 
the pilot in the box, and he has given his 
aocoant of the matter, and he says he 
oould see the lights. He said that he 
took them to be two stem lights of out- 
ward-bound vessels ; and, at another time, 
he said he thought it was a green light. He 
also said the captain told him he thought 
it was a vessel at anchor. My impression 
is that, whatever the pilot has said, the 
captain has given a correct account of 
the matter, and that the pilot was 
alone to blame for this collision. He 
was in charge in fact, all his orders 
were obeyed, and, with the vessel shew- 
ing both her anchor lights quite plainly, 
and his attention having been called 
to them, he made a mistake about 
them. Now the master was asked this 
question about the pilot : "Did you notice 
anything peculiar about himf" and his 
answer was, " He was very deaf— a very 
aged man." We have had the pilot in 
the box, and I am not prepared to dis- 
sent from the description given of him by 
the master. It is true that the master 
did make him hear that he (the master) 
wished to convey to him that it was a 
vessel shewing two riding hghts ; but one 
cannot help feeling, from what he said 
himself, that it is possible that, in addition 
to his defective hearing, his sight is not 
what it was when he was a younger man ; 
and I have not the least doubt myself 
that it requires a man with all his facul- 
ties wide awake and well on the alert to 
have charge of a vessel in taking her in 
and out of the crowded waters of the 
Mersey. I have not had any information 
given me as to what steps are taken to 
ascertain from time to time whether the 
pilots are still preserving their faculties 
to the extent which is desirable when 
porsons are compelled to employ them. 
There are, I suppose, provisions of some 
character for this in section 585 of the 
Merchant Shipping Act, 1894. As I 
understand, a pilotage certificate for the 
Mersey is renewed from year to year, so 
that there are, I suppose, some steps 
taken to see that the capacity of the pilot 
keeps up to the mark. I only make this 
general observation because it is extremely 



desirable, where pUots are compulsorily 
employed, that they shall have that 
alertness which is necessary in order to 
deal with the difficulties of navigation 
which they have to encounter. 

The second point in the case is whether 
there was a bieach of section 422 of the 
Merchant Shipping Act, 1894. That 
section provides: "(1) In every case of 
collision between two vessels, it shaU be 
the duty of the master or person in 
charge of each vessel, if and so far as he 
can do so without danger to his own 
vessel crew and passengers (if any), (a) to 
render to the otlier vessel her master 
crew and passengers (if any) such assist- 
ance as may be practicable, and may be 
necessary to save them from any danger 
caused by the collision, and to stay by 
the other vessel until he has ascertained 
that she has no need of further assistance, 
and also (b) to give to the master or 
person in charge of the other vessel the 
name of his own vessel and of the port to 
which she belongs, and also the names of 
the ports from which she comes and to 
which she is bound. (2) If the master or 
person in charge of a vessel fails to comply 
with this section, and no reasonable 
cause for such fiedlure is shown, the col- 
lision shall, in the absence of proof to the 
contrary, he deemed to have been caused 
by his wrongful act neglect or defiiult.'^ 
There is a third sub-section, to which it is 
not necessary to refer. The first question 
is. Was there in fact a breach of sec- 
tion 422? Now, the evidence of the 
master of the plaintiff's ship is as follows : 
"Was there any hailing? Only from 
our vessel. — What was it ? I heard the 
second mate hail him to ask him his 
name, and then I ran forward and I 
asked him his name. Did any of you get 
an answer ? The only reply we got was 
* Are you badly damaged t ' or words to 
that effect. — Anything else? Nothing 
else. I repeated several times, 'What 
ship is that ? ' and ' What is your name f ^ 
and that was all I got from him. — ^You 
got no answer I No. — Were you able to 
tell what her name was ? No ; she was 
so high above us. — Then you said they 
asked, * Are you badly damaged f ' Yes. — 
Did you answer that question 1 I sang 
out 'Yes,' thinking that would make 
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him stand by us. — When you sang oat 
that, how fsLT was she from youl She 
would be about 20 feet off then, no dis- 
tance at all. — Do you think they would 
hear you? Most decidedly. — What did 
you do after that f I went to see what 
damage was done to my ship, to see what 
water she was making. — Were any 
soundings taken on your ship ? Yes, I 
went and saw the soundings taken imme- 
diately after hailing the other ship. — 
And after these soundings had been 
taken, did you see anything of the Suaaex ? 
As soon as I took the soundings I went 
to see the damage forward, and then 
when I turned round I saw what I took 
to be her stem light vanishinf in the dis- 
tance. — How long do you think altogether 
the Sussex remained close to you ? She 
got away as soon as she could, that was 
my opinion of her; she could not have 
been so very long, because I just looked 
at the damage and then turned round and 
she was gone. — Did you ever see anything 
of her after that 1 No. — Before you got 
to Manchester did you ascertain her 
namel No; I never heard anything 
about her." Further on he is asked : 
" You did hear hailing from the SvMex 
to enquire whether you were badly 
damaged, did you? I did. — And then 
when she did sheer from you she went 
stern foremost, shewing her side lights 
and masthead lights ; did she sheer as if 
she was going astern as she left you ? As 
she backed off from us, yes. — Did they 
ask your name on board the Sussex^ 
They did not." Then the second mate 
of the plaintiffs' vessel gave this evidence : 
*' After the collision was there any hailing 
between your vessel and the other vessel f 
Oh, yes; I asked him his name several 
times. — Did you get any answer? No 
answer whatever. — Did you know what 
his name was ? No, I did not know what 
his name was. — Did any one else besides 
you hail to the Sussex ? After he struck 
us? — Yes. The captain sung out and 
asked him his name, — Did he get any 
answer ? He sung out, were we damaged 
or something, that is all the answer he 
gave us. He would not tell us his name 
at all." Now, the evidence for the de- 
fendants about this does not practically 
amount to any contradiction of what has 



been said. This is the defendants' master's 
account : " Was there any hailing belween 
the vessels at the time of the collision ? 
There was. — What was it ? I instructed 
the second officer to ask whether there 
was any damage to the other ship. — What 
did they say ? It was reported ' As far 
as we know, none.' — And after the colli- 
sion did you remain in the vicinity ? I 
was cruising about for quite half an hour. 
— Did you give the name of your vessel ? 
I did not.— Why was that ? Well, I was 
excited and worried ; besides, there were 
so many steamers coming about that it 
slipped my memory. Not only that ; I 
knew there were so many ships about at 
the time, and I wrote that note to the 
agents at the same time saying so, which 
you have, I believe. — Is that the letter 
you wrote ? " The putting in of the letter 
was objected to. Then, when cross-exa- 
mined about it, he said this : " Now as to 
what happened after the collision : you 
have told my friend fairly enough, you 
never gave this other vessel your name ? 
I did not.— Nor did you stop to find out 
her name ? No, I did not ; I did not ask 
her name. — Nor did you find out at the 
time ? No ; I did not find it out at the 
time. — Did you know her name until you 
got round to London ? I did not. — ^Why 
did you not wait and give her your name ? 
I waited for half an hour in the vicinity. 
— It was quite a fine night, calm? It 
was a fine night, yes. — You could have 
sent a boat to her without difficulty! 
The tide was too strong for a boat at that 
time. — You could have gone up to her 
without difficulty and kept within hailing 
distance ? There was so much craft about ; 
I kept within hailing distance of them, I 
told you. — ^You had run into a vessel at 
anchor on a dear night : do you not think 
now it would have been right to have 
given her your name ? Well, considering 
I was only going to London I did not try 
to hide it, because the moment I arrived 
in London I reported it, and I also sent a 
letter ashore by the pilot reporting it. — 
You have said there was some hailing 
between the vessels ; you hailed, or your 
officer hailed on your instructions, asking 
if they had got any damage ? If he was 
much damaged ; something to that effect. 
— Do you say you heard an answer from 
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the other ship ? No, I did not ; they told 
me what the answer was. — ^Tou did not 
hear an answer? I did not. — ^Did you 
hear any hailing at all from the other 
ship ? Yes, I did: — Did they not ask for 
your name ? They asked ' What is your 
name? ' and 'What ship is that ? '—Why 
did not you give them your name when 
you knew they wanted it ? Because, as a 
matter of fact, there were so many ships 
coming up astern, we were hacking and 
blowing three blasts; my attention was 
taken up by them.'' 

The pilot, who was called here, was not 
asked any question about this part of 
the case at all, and so I have nothing but 
the evidence about it to which I have 
already referred. Now, I do not think, 
after considering the evidence, that the 
master of the defendants' ship intention- 
ally wished to run away or keep his 
name dark. It would not have been 
the slightest use trying that, because 
there was a pilot on board, who had been 
taken on board in the usual way, and 
they must have known all about it afber- 
wards. But I think the explanation is 
that which he gives himself. He said he 
was excited and worried. The question 
is whether a master in charge of a large 
vessel like this is entitled to be excited 
and worried, and not stand by simply for 
that reason. In my judgment there was, 
in £BUSt, a failure to stand by and give the 
name under section 422 ; and the question 
then is whether a x-easonable cause for 
such failure has been shewn. Both I 
and the Elder Brethren, who are much 
better judges about this than myself, 
think that no reasonable cause has been 
shewn for this failure. If we were to 
allow cause to be shewn on such facts as 
these, every shipmaster would be able to 
shew cause. In my judgment, there has 
been no reasonable cause shewn for failure 
to comply with some part of section 422 
at all events. That brings me to the law 
applicable to the case. The position is 
this. There was, in my opinion, negli- 
gence on the part of the pilot alone which 
caused the collision. There was &ilure to 
comply with section 422, and there has 
not been sufficient cause shewn for that 
fiEulure. But if the pilot was oompulsorily 
in charge, his negligence alone would not 



render the owners responsible for the 
navigation of the vessel ; and the failure 
to comply with section 422 would not, in 
my judgment, according to Sir Robert 
Fhiliimore's decision in the case of The 
Queeny^ make the collision one deemed to 
have been caused by the master or any 
other servant of the shipowners. Sub- 
section (2) sa3n9 : '* If the master 6r person 
in charge of a vessel fails to comply with 
this section, and no reasonable cause for 
such fiedlure is shown, the collision shall, 
in the absence of proof to the contrary, 
be deemed to have been caused by his 
wrongful act neglect or default." Now 
Sir Robert FhiUimore, in dealing with 
the corresponding section of the older Act 
(25 & 26 Vict. c. 63, s. 33), in which the 
words are " person in charge," said : " It 
has been argued on behalf of the Lord 
John Eu69eU " — one of the ships in that 
case — '' that the Queen is not entitled to 
claim this exemption upon two grounds ; 
first, upon the construction of section 33 
of 25 & 2.6 Vict. c. 63. And this upon 
two grounds; first, it is said that the 
'person in charge' intended by that 
section, must, having reference to the con- 
text, be deemed to be the master, and 
with this part of the argument I agree ; 
secondly, it is contended that, whereas 
the master has been guilty, as in this 
instance, of a violation of his duty in 
offering no assistance to the other vessel 
which came into collision, he is by the 
words of the statute to be deemed alone 
to blame for the collision, and that it 
follows by necessary implication that the 
pilot- exemption, so to speak, is taken 
away. With this portion of the argu- 
ment I am quite unable to concur. There 
is no doubt, on the assumption of course 
that the pilot is alone to blame for the 
collision, that his liability and the exemp- 
tion of the master attached when that 
fact took place; and if it was intended by 
the statute to say that the subsequent 
misconduct of the master would remove 
the exemption and fix the liabUity of the 
collision upon the master, the language, 
in order to produce this result, ought to 
have been much clearer and plainer than 
I now read it to be." I am not concerned 
for the moment to consider whether the 
£9iilure to stand by is to be treated as that 
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of the master, because the effect of the 
decision, that the pilot is solely respon- 
6ible for the collision, is that " proof to 
the contrary " has been given by proving 
it was the &ult of the pilot, and the 
master is not responsible, and therefore 
his owners are not responsible. The 
wording of the sub-section is: ''The 
collision shall, in the absence of proof to 
the contrary, be deemed to be caused by 
his wrong&l act neglect or default/ 
The master and other servants of the 
6hipowner are not responsible, and the 
ooUision cannot be deemed to have been 
caused by their wrongful act, neglect, or 
de£a,ult. 

Now that, I think both counsel have 
agreed, leaves both points to be deter- 
mined by the question, Was the pilot in 
"this case compulsory or not ? The pilot 
was in &ct navigating, and the question is 
reduced to this — Was he compulsorily in 
charge? Or, perhaps, having regard to 
the defendant's argument, I might say, 
Was he in charge in such circumstances 
that the owners are not liable for his 
actsf That covers the various points 
taken by counsel for the defendants. This 
question turns upon a certain curious state 
of facts, and also upon the Mersey Dock 
Acts Consolidation Act of 1858, some of 
the sections of which were recently con- 
eidered in this Court.^ Now that Act 
makes pilotage compulsory for outward- 
bound ships. I need not go into the 
question here of inward-bound ships. 
The sections which apply to this subject 
are sections 121, 123, 124, in particular 
section 127, and sections 133 and 139. 
The general effect of those sections, sum- 
marising them, is that, so far as outward- 
bound ships are concerned, the pilotage is 
compulsory, and a pilot must be employed 
to pilot the vessel out of the port of 
Liverpool. The port of Liverpool is 
defin^ by the old statute of 8 Anne, c 8, 
e. 3, in these words : '* The limits and 
extent whereof are as far as a certain 
place in Hoyle Lake called the Redstones, 
and from thence all over the River 
Mersey to Warrington and Frodsham 
Bridges." The vessel is under pilotage 
out of that port. Now the collision in 

(2) See The Meroedet de Larrinaga, ante, 
p. 65. 



this case no doubt took place outside the 
port of Liverpool. The spot which I have 
already stated as being the place of the 
collision is to the westward considerably 
of the place called the Redstones. The 
particular section under which the present 
difficulty arises is section 127, which pro- 
vides as follows : ** Every pilot taking 
upon himself the charge of any vessel 
shall, if so required by the master thereof, 
pilot such vessel, if sailing out of the 
port of Liverpool, through the Queen's 
Channel, so far to the westward as the 
buoy commonly called or known by the 
name of the Formby North West Buoy, or 
Fairway Buoy of the Queen's Channel; 
. . . and any pilot who shall in any 
such case refuse to pilot such vessel to 
such distance as aforesaid shall forfeit his 
right to receive any sum of money for 
piloting such vessel, and may also, at the 
discretion of the Board, be deprived of 
his licence." At the time that the Act of 
1858 was passed it appears to be the fact 
that there was a buoy called the Fairway 
Buoy, and it seems to have been placed 
on the charts by the name of the Bell 
Beacon, at the outside end of the Queen's 
Channel, which is that part of the Crosby 
Channel to the westward, the Formby 
Channel going more to the N. or N.W: 
That Bell Beacon is shewn on the oldest 
chart that has been furnished to me, cor- 
rected up to May, 1870, and it is shewn 
as a little outside the five-fathom line. It 
is shewn well clear of the bar, as it then 
existed, and it has been agreed in the 
course of the argument that that is about, 
or I may take it that is about, the posi- 
tion of the Bell Beacon or Fairway Buoy 
in 1858. I do not suppose it is precisely 
the same, because changes of a slight 
character may have been made from time 
to time ; but at any rate it is sufficiently 
near for the purposes of the present case. 
Now, that position has been transferred 
by the Elder Brethren, for me, on to the 
latest chart I have been furnished with — 
namely, one published on December 21, 
1903 ; and it will be found that that 
position puts the old site of the Fairway 
Buoy a little to the eastward of what is 
marked on the present chart as Q 2 gas light 
fixed and black buoy, on the northern side 
of the channel, and a little to the south and 
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west of Q 3, and almost on top of a very 
shallow sounding on the bank. The state 
of things at the present time is that that 
buoy has been removed, and has been 
removed for some considerable time as I 
understand, and in recent years the bar 
has extended itself further and further 
out to sea, as &r as one can judge from 
these charts; and in still more recent 
years the channel has been dredged some- 
what to the westward of the old site of 
the Fairway Buoy, and is now marked on 
the chart as *' dredged cut " ; and there 
are four gas buoys marking that dredged 
cut, and they are marked ajs Q 2 and Q 1 
on the northern side and B 1 and B 2 on 
the southern side. Those buoys are all 
inside the five-fathom line. Now the 
place of the collision, which has aho been 
marked for me on the chart, is shewn on 
the chart which I am referring to as about 
half to three-quarters of an inch below the 
centre of the word " Bidston," just between 
the two figures 5 and 5^. There is now, 
and has been for a long time — I think it 
has been said since 1884 — ^the Bar light- 
ehip, which is shewn on the 1903 chart to 
the westward a little of the five-fathom 
line and the northern exit of the Queen's 
Channel. So that if you run on past 
these gas buoys Q 2 and Q 1 and com- 
pletely cross the bar, and then pass over 
the five-fitthom line, in a very short dis- 
tance you come upon the Bar Lightship. 
So that the place of the collision is out* 
side the old position of the Fairway Buoy 
and inside the position of the Bar light- 
ship. The point is now made that under 
section 127 of the Act the pilot's duties 
ceased, and compulsory pilotage ceased, as 
soon as the vessel passed the position in 
which the old Fairway Buoy was when 
the Act of 1858 was passed. There is one 
pointy before dealing with that main point 
in the case, which I will dispose of shortly. 
Counsel for the defendants contended that 
section 133 gave the dock board power 
to extend the limits to which ships had 
to be taken. That section states that the 
board may from time to time vary and fix 
the rates to be paid for pilotage ; and his 
contention was that as the board had done 
something — namely, treated the Bar Light- 
ship as the place to which the pilots had 
to go— they had extended the distance to 



which ships have to be taken by virtue of 
section 133. I do not regard that section 
as having any such effect as contended. 
Pilotage is compulsory on vessels outward 
bound, as I have already said, except in 
the case of certain small vessels, and I 
regard this section as a section which only 
deals with the rates which, within certain 
limits, the board may fix. I do not think 
that section has any application to the 
present case. Now, as fiur as the dock 
board is concerned, what has been done 
with regard to this matter appears to be 
that they have taken away the old beacon, 
they have placed the Bar Lightship in the 
position which I have described, they 
have placed the gas buoys which I have 
referred to, they have deepened the 
channel, and they have fixed pilotage 
rates. The sheet before me gives the 
compulsory pilotage rates outward : liver- 
pool to Bar Lightship or Horse Channel 
Fairway Buoy. So far as the present case 
is concerned, the rate is Liverpool to Bar 
Lightship. The evidence shews that the 
pilot in this case was taken to pilot the 
ship to the Bar Lightship. The master 
said in his evidence that the pilot wanted 
to be engaged to take the ship to Point 
Lynas, but that he had replied that he 
wanted him to take the ship to the Bar 
Lightship. Some pilotage cards were put 
in — one dealing with pilotage to the bar, 
and the other with pilotage firom the Bar 
Lightvessel — and it seems clear that the 
Bar Lightship is at present treated as the 
place where vessels are to be taken to. 

I have dealt with the facts. The ques- 
tion comes to be. What is the law appli- 
cable to the case 9 At present I do not 
regard this case as on all-fours with the 
two cases which counsel for the defendants 
relied upon. The first of those two cases 
was OenercU Steam NcMjigation Co. v. 
Britiah and Colonial Steam Navigation 
Co. [1869].' Shortly stated, it is the case 
of a ship coming up the Channel to 
London and taking a pilot on board at 
Dungeness. Before reaching Gravesend, 
whilst the vessel was still under the 
control of the pilot, she came into collision 
with another ship through the pilot's 
negligence. The defendants' ship belonged 

(3) 38 L. J. Bs. 97 ; L. R. 4 Ex. 238. 
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to the port of London, and there was a 
question aa to where the port of London 
extended. Bat the substance of the case 
was this — ^that she was in a district in 
which she was bound to take a pilot to 
Gravesend when she took him on board, 
and to pay him to Gravesend ; that when 
she got to a certain distance she was 
withm the exemption of vessels naviga- 
ting within their own port ; and that so, 
as soon as she passed across a certain 
imaginary line, she was not, in the strict 
sense, under compulsory pilotage. But it 
was held that, there having been an 
obligation to take a pilot on board to 
begin with, and to pay him up to the end, 
and he remaining in charge as pilot, the 
shipowner was not responsible for the 
collision which took place. It is shortly 
put by Mr. Justice Byles, who delivered 
the judgment of the Court as follows : 
'' If the master of the defendants' ship 
wanted to go to Gravesend, or beyond, he 
could not take a pilot for a shorter dis- 
tance. It was compulsory on him to take 
a pilot for that distance at least. The 
pilot could insist on being paid all the way 
to Gravesend, and could insist on being 
carried to Gravesend. There had been in 
effect a contract between the captain and 
the pilot that the pilot should go to 
Gravesend, should be paid to Gravesend, 
and should act as pilot to Gravesend. 
Suppose a storm, a fog, or other emer- 
gency to have arisen endangering the life, 
not only of the crew, but of the pilot him- 
self, surely the pilot could have insisted, 
not only on being carried to Gravesend, 
but on piloting the vessel thither accord- 
ing to his contract. It is plain that during 
the first portion of the transit between 
the Downs and Gravesend, the relation 
of master and servant did not exist be- 
tween the owner of the defendants' vessel 
and the pilot; and we cannot see any 
indication of a fresh contract as to the 
latter portion of that transit." The other 
case is The CharUon [l895].^ I summarise 
the facts as they strike me. The de- 
fendants' pilot was employed to take the 
ship out of Bristol, and she was going to 
Cardiff. The pilotage was compulsory in 
the port of Bristol, which did not extend 

. (4) 72 L.,T.198 ; 8 JUp. M.C. 29. 



as £Eur as the place of the collision. But 
the Bristol Channel district extended to 
further than the place of collision, and the 
pilot had a licence which covered the port 
of Bristol and the Bristol Channel district. 
So the collision took place in a district in 
which the man was licensed to act ; he 
had been originally taken on board under 
compulsion; he was paid, as I under- 
stand, a rate fixed for the whole district ; 
and practically that case appears to me 
to be on all-fours with the case of 
GenercU Steam Navigation Co, v. British 
and Colonial Steam Navigation Co,^ I do 
not think it is put in quite the same way 
in the judgment, though there are some 
passages which would seem to do so. But 
even if it is not so put, there is a dis- 
tinction between that case and the point 
raised in the present case, because the 
Master of the Rolls (Lord Esher), in the 
course of his judgment, said: ''Then, 
looking at this statute, and the Order of 
1891, when the vessel had passed out of 
the port of Bristol, when she had gone 
through the port and was outside the 
port, I have no doubt myself that he was 
no longer a compulsory pilot. Therefore 
when the accident happened he no longer 
was a compulsory pilot. But when he 
was taken on board this ship and put in 
charge he was a compulsory pUot, and 
although he had passed out of the 
limits where he was a compulsory pilot, 
he still was in charge as pOot, and in 
charge without any alteration of the rela- 
tions between himself and the master of 
the ship. He was still the pilot. He was 
in charge of the ship, for they had not 
gone to such a place as that he was no 
longer a licensed pilot. He was in the 
district where he was a licensed pilot, and 
although he had gone beyond the port 
where he was a compulsory pilot, it is 
under such circumstances that the master 
could not properly be called upon to 
determine whether the compulsion had 
ceased or not. Then the necessities of 
the case require that you should not make 
him a servant of the owners when they 
had no real opportunity of determining 
whether he was or was not their servant. 
They were compelled to take him without 
his being their servant, and they had no 
real opportunity of seeing that that rela- 
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tion which had been put upon them 
had ceased." Apart from the question of 
payment, there is this — ^that the pilot 
was still a pilot acting within a district 
for which he was licensed, and the Court 
held in the circumstances that the case 
came within the section of the Merchant 
Shipping Act which exonerates the ship- 
owner. There is a considerable distinc« 
tion, I think, at the outset, between that 
case and this case, because the pilot here 
was duly licensed to act as a pilot '^ for 
the i)ort of Liverpool." Now, if one read 
those words in their restrictive meaning, 
that would be only in the port of liver- 
pool. But, having regard to the Act of 
1858, it does not seem to me possible to 
read those words in such a restrictive 
meaning, because the pQot has to take 
the ship out of the port of Liverpool to 
a point outside it ; and on coming in, for 
instance, the master of a ship is l^und to 
employ a pilot from the pilot sta,tions 
fixed by by-laws ; and I think, if I re- 
member rightly, one of those is right out 
at Great Ormshead, and another is at 
Point Lynas. So, to take a vessel in or 
out, the pilot must act partly outside the 
port. Therefore his licence means to do 
those duties which are necessary for the 
purpose of navigating a vessel into and 
out of the port of Liverpool. But that 
is all. Then, going out, the pilot has to 
take the ship to a certain distance, and 
there his duties oetuse, and he does not 
become a pilot licensed for a district at 
that point at all. He is licensed to a 
point in a certain place, and this Act is 
not like those Acts which refer to Bristol 
and LondoD, where I think it will be 
found that persous navigating the dis- 
tricts must be qualified. So those cases 
do not seem to me to be precisely in point 
in the present case. That still leaves a 
veryimportantquestiontobedetermined— - 
namely, whether this pilot was still acting 
compulsorily in charge of the ship because 
of the state of things which exists at the 
present day. I do not think it necessary 
to decide this case upon the point which 
counsel for the defendantsraised. Although 
I have pointed out the great distinction 
between the present case and those cases 
to which he referred — a distinction which 
Vol. 73,— R, D. & A. 



may perhaps be considered in some other 
case — for the present purpose I think those 
points are not material The reason I 
have come to my conclusion is this. I do 
not think that the strict construction 
which counsel for the plaintiff put upon 
section 127 of this Act can be maintained. 
If it is construed strictly, as he proposed, 
the limit to which a pilot has to go is the 
Fairway Buoy of the Queen's Channel — ^in 
other words, a spot where the Fairway 
Buoy rested in the year 1858. To my 
mind, that construction would be unrea- 
sonable, and not within the fair contem- 
plation of those who framed this section, 
and not within that which is necessary 
for the purpose of working out the sub- 
ject with which we are dealing and the 
employment of pilots. My reasons are 
these. Construed strictly — and if you 
once construe it strictly, you must do it 
entirely strictly — the Fairway Buoy of 
the Queen's Channel would be that which 
was there in 1858. That cannot be. The 
buoy has been removed. If construed 
strictly, it must mean the identical spot 
when the Act received the Boyal assent. 
That cannot be so, because we are dealing 
with a port which has a well-known 
estuary, where there are banks of sand 
which I suppose from time immemorial 
have been existing and shifting in a great 
variety of ways, and probably from the 
nature of the locality extending and silt- 
ing up the port and rendering necessary 
what has been done — namely, the dredging 
of a deep cut out to the bar. It seems 
clear to my mind that the bar has gradu- 
ally extended itself. Take the case that 
must be presented on a strict construc- 
tion, and assume that a Fairway Buoy is 
left to mark the Queen's Channel. That 
Fairway Buoy means a buoy which shews 
you are well out of the cluuinel and clear 
of danger. If the bar extends from time 
to time-— and I am still dealing only with 
the Fairway Buoy — that must inevitably 
be moved by those who have charge of 
the entrance of the port to suit the state 
of the channel. What, then, is the legi- 
timate conclusion to draw ? I think it is 
that, although that buoy has been moved, 
something has taken its place — namely, 
the Bar Lightship— which, although not 
I 
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a buoy in the strict sense, is the sub- 
stitute for the buoy. It is remarkable to 
find, and I hope I have made it clear in 
stating its position, that it is placed, having 
regard to the state of the bar, in practi- 
cally the same relative position as the 
Fairway Buoy occupied with regard to 
the channel which it was intended to 
guard. That is the explanation, I have not 
the least doubt, why the lightship is now 
treated as being the boundary to which 
the pilots have to go — why the rates are 
stated in the pilot sheet to be Liverpool 
to the Bar Lightship, and why the don- 
tract is made in such a form as to be 
a contract to take the ship out to the 
Bar Lightship. I think that is the rea- 
sonable interpretation to place upon this 
Act, having regard to the necessary shift- 
ing of the place and the nature of the 
exigencies which have to be dealt with ; 
and it is shewn by those conversant with 
the locality that that is the manner in 
which the matter is acted upon. The 
evidence of the pilot, that vessels are in 
&ct piloted to the "Bar Lightship, really 
tends to establish that position. The 
result therefore is that in this case the 
pilot was still compulsorily in charge at 
the time when the collision took place, 
and that answers both the questions raised 
in this case. 

There must be judgment for the de- 
fendants. 



Probate. 

GOBELL BabNBS, J. 

1904. 
jyiay 2, 12. 



Jeanne Theodora 

Grogs, 

In the goads of. 



Probate — Will of an Alien — Marriage 
Subaeqnent to Exeaution of Will and Prior 
to Acquiring English Domieil — Grant of 
Probate Limited in Time — Oonetni>etion of 
Statute not Limited by Title— Wills Aet^ 
1861 (24 d& 25 Vict. o. 114), «. 3. 

The operation of section 3 of the Wills 
Act^ 1861, in spite of the eacpression 
''British subjects'* in the title of the 
statute^ is not limited to British subjects^ 
and enaUes probate to be granted in this 
country of the will of an alien testator in 
spite of his or her marriage since the date 
of execittion of the wiUy such mofrriagey 
according to the law of the domioil at the 
tivMy not effecting a revocation. 

A Dutch subject domiciled in ffoUand 
mctde her vriU and afterwards married^ 
which, by the law of the domicile Reeled no 
revocation of her will. She subsequently 
became domiciled here, whilst retaining 
Dutch allegiance^ and died here: — Held, 
her will entitled to probate in England, in 
spite of the rnarriage stibsequent to its 
execution but before the change ofdomieU. 

By the law of her foreign domieil the 
powers of the eaoecutor were limited in time. 
The Court, foUotoing that law, made a 
grant of probate here, limited in time. 



doJicitors— Botterell A: Roche; William A. 
Cramp & Sod. 

[Reported by Arthur Pritchard, Eeq.^ 
Barriiter-at'LavD, 



Application to admit to probate thc^ 
will, executed in foreign form, of an alien 
t<estatrix domiciled in England at the date 
of death. 

Jeanne Theodora Kol was on Novem- 
ber 19, 1868, married in the kingdom of 
Holland to Oarl Wilhelm Groos. Both 
the husband and the wife were at the 
date of the marriage Dutch subjects 
domiciled in Holland, and there was no 
evidence of any change of allegiance or 
of naturalisation in this country. 

Prior to the marriage — ^namely, on 
November 12, 1868 — a marriage contract 
between the parties was executed con- 
formably to Dutch law ; and subsequently 
on the same day the wife executed her 
will according to Dutch law. Affidavit 
evidence by a member of the Amsterdam 
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Bar was filed to the effect that, according 
to Dutch law, no revocation of the will 
was effected by the marriage, and that an 
executor is not seised of and has no title 
of possession to the goods of the deceased ; 
that a testator may give his executor 
the possession of his inheritance, or part 
thereof^ for a period not exceeding one 
year fiom the date of his (the executor) 
obtaining possession. It further appeared 
from a notarial translation of the will, also 
in evidence, that the individual testatrix 
had exercised this power and given her 
said executor possession for one year from 
her death. 

In 1889 the parties resolved upon a 
permanent residence in England ; and in 
November, 1903, when the wife died, they 
were domiciled here, and had been so 
domiciled since 1889. 

Upon an application in the Principal 
Registry to admit the will of the wife 
to probate, the applicant, the surviving 
husband, was referrod to the Court. 

The motion first came on before the 
F^resident (Sir F. H. Jeune) on March 28, 
1904, and stood over on the learned Judge 
intimating that notice should be given to 
the next-of-kin of the deceased. 

This had now been done, and their 
consent to the present application filed. 

May 2. — Caaselj for the applicant. — The 
question arises of the proper construction 
of section 3 of the Wills Act, 1861.^ The 
first two sections of the Act specifically 
deal with the case of British subjects, 
whose powers of will-making are extended 
by those sections. The section under 
review contains no specific reference to 
British subjects, and it is submitted that 
its protection is not restricted to them, 
but extends to alien testators. The will of 
this deceased was executed in accordance 
with the law of her domicil at the time of 
execution, and, according to that law, was 
not revoked by her subsequent marriage ; 
and in pursuance of the section cited it 
is submitted that the will still remained 

(1) The Wills Act, 1861. s. 3, provides : " No 
will or other testamentary instrnment shall be 
held to be revoked or to have become iDvalid, 
Dor shall the constraction thereof be altered, 
by reason of any subsequent change of domicile 
of the person making the same/' 



unrevoked in spite of her subsequently 
acquired English domicil. There is no 
express authority on the point. 

[He referred to Reid^ In the goods oj 
[1866],^ WeaOake on Private Iniemational 
Law (3rd ed.), p. 104, par. 85, and Dioejf 
on Conflict of Lowe, pp. 698 and 696n.] 

Further, the expression *' British sub^ 
jects " in the title of the Act, though on 
the face of it inconsistent with the view 
submitted, is not part of the Act, and is 
not to be considered as of authority — 
Fielden v. Morley Corporfjavm [i898],' 
Jeffries V. Alexander [iseq],* Glaiydon v. 
€hreen [1868],^ May^e Farliameniary Prac- 
tice (10th ed.), p. 462, Kenrick d: Co. v. 
Lawrence d: Co. [1890],^ and Wilberforotfe 
Statute Law, pp. 272-276. 

Cur» adv, vuU, 

May 12. — Gk)BELL Babnbs, J. (after 
stating the facts as set out). — ^The only 
point against the admission to probate of 
the will is that, although the testatrix 
was domiciled in Holland when she mar- 
ried after making her will, the domicil 
subsequently beoime English. Is the 
effect of that, that the will becomes null 
and void in consequence of the subsequent- 
marriage % The argument was based upon 
section 3 of the Wills Act, 1861, and the 
contention was that by reason of that 
legislation the change of domioU does not 
revoke a will which prior to such change 
was valid according to the law of the- 
previous domicil. The only doubt sug- 
gested against that contention arises from 
the fact that the title of the statute is 
'* An Act to amend the Law with respect 
to Wills of Personal Estate made by 
British subjects." This testatrix was not 
a British subject. Is the operation of the 
section in question general, or is it limited 
to British subjects 1 

On the authorities I have some doubt 
whether it might not reasonably be con- 
tended that a will valid at the time of 
marriage and since, as long as the domicil 
remained unchanged, is by the law of 

(2) 36 L. J. P.& M. 43; L. R. 1 P. & D. 74. 

(3) 67 L. J. Ch. 611 ; [1899] 1 Ch. 1. at p. 3. 

(4) 8 H.L. C. 594. at p. 603n. 

(6) 37 L. J. C.P. 226, at p. 232; L. R. 3 C.P. 
511, at p. 621. 
(6) 25 Q.B. D. 99, at p. 104 ; 38 W. R. 779. 
I 2 
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England still valid at the date of death, 
in 8pite of subsequent marriage and 
change of domicil, because to hold other- 
wise would be tantamount toholding this — 
namely, that the change of domicil worked 
back so as to avoid a will which the law ot 
the domicil where it was made held good. 
But it is not necessary to decide that 
question, because, having considered the 
cases and authorities referred to in the 
course of the argument, I have no doubt, 
as a matter of convenience, and looking at 
the general terms of the section, that it 
woidd be unreasonable to limit the con- 
struction of the particular section because 
of the reference in the title of the Act. 
Convenience is in &vour of the more 
reasonable view, and I hold that the sec- 
tion is not to be construed in the more 
restricted sense. 

I think therefore that the will may be 
admitted to probate. 

The question remains of the form of 
the grant. The affidavit of the Dutch 
lawyer is somewhat vague on the question 
of executor. But I think that, having 
regard to the terms of the will, the 
husband on the true construction is 
appointed executor with the right of pos- 
session, and I see no reason to limit that 
construction because by the will his 
powers last only for a year. I think that 
there should be a grant of probate to the 
husband as executor limited in duration 
of time to one year from the date of 
death. 



Solicitor— A. W. J. Orooa 

[Reported ly R, M, Middleton, Stq,, 
Barrister'at-Zan;. 



[IN THB COURT OP APPEAL.] 
Vauqhan Williams, L.J. ^ ip„^,„^„ 
Stirlikg, L. J. ' E"z^»rH 

Oozkns-Haiudt, L.J. 
1904. 
April 27. May 4. 
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Pbtsb 

(deceased), 

In re. 



Praciice — Probate or AdminigtrcUion 
— WiU Appointing no Executor — Univer- 
eal Devisee and Legatee— Beal Fitaie — 
Land Transfer Act, 1897 (60 cfe 61 Viet, 
e. 65), s. 1, sub'S. 1 ;\ s, 24, sub-s. 2. 

The practice of the Court in cotes where 
some one is not named eu executor in a toiU 
and no duties are indicated in the will as 
would constitute him executor thereof ac- 
cording to the tenor, but who has 9ueh on 
interest that in spite of not being nam/ed as 
^oecutcr he might be looked to to act as sw^ 
is to grant to such person letters of ad- 
ministration with the will annexed and not 
probate. This practice is appluuMe in the 
case of the wiU dealing with real estate of 
a person dying after the commencement of 
the Land Transfer Act, 1897. 

The administrator could bring an action 
in respect of a trespass against the real 
estate in the interval between the death of 
the testator and the grant of the latere of 
administration, and he could, if necessary, 
before the grant obtain the appointment of 
a receiver to prevent a wrong being done to 
the estate. 

The prirwiple laid down in Foster v. 
Bates (13 L. J. Ex. 88, 90 ; 12 M. & W. 
226, 233) applied. 

Appeal from a decision of the President 
(Sir F. H. Jeune). 

Elizabeth Fryse, who died on Janu- 
ary 14, 1903, by her wiU dated August 16, 
1901, gave all her property, "viz: — 
Freehold Farm ; Stock and Orop and the 
Household furniture," to her daughter 
Sophia absolutely, subject to the payment 
of a mortgage debt of 60^. upon the farm. 
There was no other beneficiary under the 
will, and no executor was appointed by 
the will. 

The testator's daughter, Sophia Evans, 
applied for a grant of probate of the will 
as executrix, according to the tenor 
thereof. The Registrar declined to allow 
probate to issue, being of opinion that 
Sophia Evans was not the executrix 
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aooording to the tenor on the oonstrno- 
tion of the will. Sophia Evans applied 
to the Fxeeident to decree probate of the 
will to her as ezecutriz according to the 
tenor thereof. The President, on March 7, 
1904, refused her application. 
Sophia Evans appealed. 

Griffith Jovua^ for the appellant. — ^The 
appellant is universal devisee and legatee, 
and she is executrix according to Uie 
tenor of the will, and probate ought to 
be granted to her as such. 

The old practice of the Courts of Probate 
was no doubt to grant letters of adminis- 
tration with the will annexed to a person 
who was universal legatee, but that prac- 
tice was departed from and probate 
granted in Androvin v. PoiZft^onc [1745V 
That was distinguished in OHpharUy in 
the goods of [isso],* but it seems to have 
been recognised that it might be right to 
grant probate in certain cases, though it 
was not done in that case. 

There is a reason now why probate 
should be granted, and not letters of 
administration. Under section 1 of the 
Land Transfer Act, 1897, real estate of a 
deceased person vests in the personal 
representative as if it were a chattel real. 
Letters of administration operate only 
from the grant, so that there would be an 
interval between the death of the testator 
and the grant during which there might 
be a trespass against the real estate, and 
the administrator would have no remedy, 
at aU events no immediate remedy, to pre- 
vent the trespass. The title of an executor 
is different from that of an administrator 
— it relates back to the death. 

[Cozens-Haadt, L.J. — ^The section says 
that the real estate is to become vested in 
the personal representative on the death, 
and under sub-section 2 of section 24 
'^ personal representative" means an 
executor or administrator.] 

That is not sufficient to vest the real 
estate in a person who was not in existence 
at the death of the testator, but who is 
the creation of the Probate Division. 
The question is not very material as 
regards personalty, which until the grant 
of administration is vested in the Presi- 

(1) 3 Atk. 298, 300. 

(2) 30 L. J. P. 82 ; 1 Sw. k Tr. 625. 



dent of the Probate Division, but there is 
a]difficulty as to the real estate. It seems 
to be open to question whether the real 
estate does not vest in the heir-at-law 
pending the grant of letters of administra- 
tion — Trietram and Coote's Probate Prae- 
tice (13th ed.), p. 8. The heir might do 
injury to the estate, he would be in posses- 
sion, and letters of administration could 
not be granted for some days at any rate. 
No one would be damnified by the grant 
of probate instead of letters of administra- 
tion with the will annexed. 

[Vaughan Williams, L.J. — We will 
mention the matter to the Judges of the 
Probate Division before we give our 
decision.] 

Vaughan Williams, L. J. — ^In this case 
we postponed our decision in order that 
we might consult the Judges of the 
Probate Division, and ascertain for certain 
what is the practice of that division of the 
Ck>urt. Now it is admitted, quite irrespee^ 
tive of those enquiries, that for a very 
large number of years — a hundred years, 
I think — the practice of the Probate Court 
in cases where some one is not named as 
executor in a wUl, and no duties are 
indicated in the will as would constitute 
him executor thereof according to the 
tenor, but who has such an interest that, 
in spite of not being named as executor, 
he might be looked to to act as such, has 
been not to grant probate, but to grant 
letters of administration with the will 
annexed. That being admitted to have 
been for a long time the practice, it 
was suggested that it had been recog- 
nised in Oliphant, In the goods of^ that 
that practice might be departed from in 
certain cases ; and it was further suggested 
that, by reason of the law having been 
modified by statute in respect of the dis- 
position of land, there was a reason why 
the prevailing practice should not be fol- 
lowed, and that the practice which was 
suggested in And/rown v. PoiOAano^ and 
referred to in OHphanty In the goods of^ 
should be either substituted for it, or 
substituted for it at the discretion of the 
Court. 

Now, in the first place, I have come to 
the conclusion that, so fiir as the rights 
and interests of the applicant here are 
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concerned, it does not make the slightest 
difference whether that which is granted 
is probate or letters of administration with 
the will annexed. It was suggested that 
if only letters of administration with the 
will annexed were granted it might be 
that some trespasses might be committed 
on the land, and that, if that were done, 
substantially there would be no remedy. 
I cannot agree to that. So far as the 
remedy in the shape of an action of 
trespass is concerned there can be no 
doubt that now, as indeed always has 
been the case, as is evidenced by Tlis King 
V. Inhahitamia of Horaley [l807],* a person 
who has a grant of letters of administra- 
tion is entitled to bring an action for 
trespasses committed in the interval, and 
is entitled to do that notwithstanding the 
fact that there is not the same relation 
back in the case of title under letters of 
administration that there is in the case of 
title under probate. Then it was sug- 
gested that there might be some difficulty, 
because the most appropriate remedy 
might be some remedy which should pre- 
vent a wrong being done at the moment 
when it was being committed. But there 
again the answer is that there is a suffi- 
cient remedy. If necessary, there would 
be no sort of difficulty in obtaining the 
appointment of a receiver. Under these 
circumstances, the first conclusion I come 
to is that there is no real interest of the 
applicant which is in the slightest degree 
taken from her by the grant to her of 
letters of administration with the will 
annexed, as distinguished from probate. 

Then upon the question of what the 
present practice is, the President of the 
Probate Division has informed me that 
the practice is still that which has been in 
force for so very many years ; and he has 
further informed me that to alter the 
practice would make considerable trouble 
and confusion in the office. 

Under those circumstances it seems to 
me that this appeal fails altogether. 

Stirling, L.J. — I am of the same 
opinion, and for the same reasons. It is 
clearly laid down in the case of Foster 
V. BoUea [l84.3] * that " the title of an 

(3) 8 East, 405. 410. 

(4) 13 L. J. Ex. 88, 90 ; 12 M. & W. 226, 233. 



administrator, though it does not exist 
until the grant of administration, relates 
back to the time of the death of the 
intestate ; and that he may recover 
against a wrong doer who has seized or 
converted the goods of the intestate after 
his death, in an action of trespass or 
trover. All the authorities on this 
subject were considered by the Court of 
Common Pleas, in the case of Thourpe v. 
StaUwood [1843],^ where an action of 
trespass was held to be maintainable. 
The reason for this relation given by 
Rolle, C.J., in Long v. Hebb [1652],^ is, 
that otherwise there would be no remedy 
for the wrong done." That law as laid 
down by Baron Parke is stated with 
reference to an action of trespass or 
trover with regard to goods ; but in the 
case of The King v. Inhahitants of 
fforsley,^ Lord EUenborough treats the 
law which was applicable to that case, 
which was a case of goods, as being 
applicable to the case of leasehold property 
passing to the administrator. Now, that 
being so, and regard being had to the 
terms in which the Land Transfer Act of 
1897, s. 1, is expressed — namely, " Where 
real estate is vested in any person with- 
out a right in any other person to take 
by survivorship it shall, on his death, 
notwithstanding any testamentary dis- 
position, devolve to and become vested in 
his personal representatives or repre- 
sentative from time to time as if it were 
a chattel real " — that is to say, a lease- 
hold — " vesting in them or him *' — I think 
the substfiuitial ground on which this 
appeal is based fietils, and that the practice 
of the Probate Court ought not, after 
having been so long established, to be 
altered now. 

Cozens-Habdt, L.J. — ^I agree. 

Appeal dismissed. 

Solicitors— A. J. Haghes & Hughes. 

IReported by A. J. Holly Esq. 
Baa'Titfter»at'Law» 



(6) 12 L. J. C.P. 241. 
(6) Styles, 341. 
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GoBiLL Babnbs, J. / Evans v. Evans and 
1904. f Blyth, 

May 2, 11. ) 

Divorce — Variation of Settlements — 
Disputed Legitimacy of Child— Tried of 
Issue— Matrimonial Causes Act, 1859 (22 
<£r 23 Vict. c. 61), s. 6 — Matrimonial 
Causes Act, 1878 (41 Via. c. 19), s. 3. 

In order that the Court may properly 
exercise its powers to vary a settlement 
under section b of the Matrimonial Causes 
Act, 1859, ofnd section 3 of the Matrimonial 
Causes Act, 1878, it is necessary to ascer- 
tain what legitimate children {xf any) of 
the parties to the settlement a/re living at 
the time of filing the petition to vary. 
For this purpose the trial of an issue wUl, 
if necessary, be directed, the proceedings to 
"Vary being meanwhile stayed. 

In spite of the fact that the result of the 
trial of the issue may be to disturb the 
•existing presumption in favour of the 
legitimacy of a child, 'Jie Frobate Division 
will not, by refusing to deal with the 
matter, compel the parties to resort to the 
Chancery Division for an order directing 
the application of the trust funds. 

The cases of Chaplin, In re (36 L. J. 
P. & M. 49 ; L. R. 1 iP. & D. 328), Pryor v. 
Piyor (66 L. J. P. 77 ; 12 P. D. 165), 
and Douglas v. Douglas (78 L. T. 88) 
discussed. 

Applicatioii to vaiy the Registrar's 
report upon a petition for variation of 
settlements. 

James William Evans, the petitioner, 
on February 21, 1903, filed his petition 
for the dissolution of his marriage with 
Mary Florence Evans, the respondent, on 
the ground of her adultery with Herbert 
Blyth, the co-respondent. The petition 
alleged {inter alia) that no marital inter- 
course had taken place since the year 
1900. The cause came on for hearing 
before the President (Sir F. H. Jeune) on 
June 9, 1903, and a decree nisi was pro- 
nounced. 

At the hearing it appeared that the 
respondent first verbally and later in a 
letter written to the petitioner dated 
February 14, 1903, confessed misconduct 



with the co-respondent, and further stated 
that as a result of such misconduct she 
was then (at the date of the confession) 
enceinte, and that the co-respondent was 
the father of the child. 

The decree was made absolute on 
December 21, 1903. 

In the meantime, on July 31, 1903, 
and therefore during wedlock, the respon- 
dent was delivered of a female child. Of 
this child the petitioner denied the 
paternity, and the co-respondent regis- 
tered the birth of the child as of a child 
of his and in his name as the £Gkther. 

The only admittedly legitimate children 
of the marriage were long since deceased. 

On December 30, 1903, the petitioner 
presented the present petition for varia- 
tion of the settlement executed on his 
marriage with the respondent. 

On February 23, 1904, the official 
solicitor was appointed guardian ad litem 
to the said female child. 

The Registrar, to whom the petition for 
variation was referred, in due course 
reported that under the settlement, which 
was dated August 3, 1892, certain pro- 
perty therein called the husband's trust 
funds was held in trust for the petitioner 
for life, on his death for the respondent 
for life, and on the death of the survivor 
for the children of the marriage as should 
be appointed jointly or by the survivor, 
and in default of appointment equally, 
and in default of any child attaining a 
vested interest for the petitioner abso- 
lutely, and the wife's trust funds were 
held in trust for the respondent for life, 
on her death for the petitioner for life, 
and on the death of survivor for the 
child or children on the same trust as the 
husband's fortune, and in de£Eiult of any 
child attaining a vested interest for the 
respondent absolutely. Power was given 
by the said settlement to the survivor of 
the husband and wife to re-settle, on a 
second marriage, a portion of his or her 
trust funds. The Registrar further re- 
ported that the petitioner was willing to 
relinquish his interest in the wife's trust 
funds, and that, having heaixl the solicitors 
for the petitioner, respondent, and trustees 
of the settlement and counsel on behalf 
of the official solicitor, guardian ad litem 
of the said in&nt child, and that the 
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cases of Ptyor v. Pryor [i887] ' and 
Douglas v. Douglas [i898]' haviDg been 
brought to his notice, he (the Registrar) 
submitted that the Oourt should order 
that from and after the date of such 
order all the powers and interests of 
the wife in the husband's trust funds, 
and with consent all the powers and 
interests of the husband in the wife's 
trust funds, should be extinguished. That 
the petitioner also prayed for a recon- 
Yeyance to him of all his property com- 
prised in the said settlement on the 
ground that he was not the &ther of the 
said child. That the petitioner submitted 
that the Court had jurisdiction to try 
this question, and prayed that an issue as 
to the legitimacy of the said child might 
be directed and tried in such manner as 
the Court should think right and proper ; 
but the Registrar submitted that, since 
the inflEmt child was bom in wedlock, 
and having regard to the terms of sec- 
tion 1 of the Legitimacy Declaration Act, 
1858,^ unless the official solicitor, under 
the circumstances of the case, considered 
it to be in the interest of the infant child 
to present a petition for declaration of 
legitimacy no order should be made 
further than that already recommended. 

(1) 66L. J. P. 77; 12 P. D. 165. 

(2) 78 L. T. 88. 

(3) Legitimacy Declaration Act, 1858 (21 & 
22 Vict. c. 93), 8. 1 : *< Any natural bom sab- 
ject of the Qaeen, or any person whose right 
to be deemed a nataral born subject depends 
wholly or in part on his legitimacy or on the 
validity of a marriage, being domiciled in 
England or Ireland, or claiming any real or 
personal estate situate in England, may apply 
by petition to the Court for Divorce and Matri- 
monial Causes, praying the Court for a decree 
declaring that the petitioner is the legitimate 
child of his parents, and that the marriage of 
his father and mother, or of his grandfather 
and grandmother, was a valid marriage, or for 
a decree declaring either of the matters afore- 
said ; and any such subject or person, being so 
domiciled or claiming as aforesaid, may in like 
manner apply to such Court for a decree 
declaring that his marriage was or is a valid 
marriage, and such Court shall have jurisdiction 
to hear and determine such application and to 
make such decree declaratory of the legitimacy 
or illegitimacy of such person, or of the validity 
or invalidity of such marriage, as to the Court 
may seem just; and such decree, except as 
hereinafter mentioned, shall be binding to all 
Intents and purposes on Her Majesty and on 
all persons whomsoever." 



May 2,—W. T. j9amar(2, for the husband 
{J. ff. Murphy with him), now moved 
that the Registrar's report should be 
varied on the question of directing pro- 
ceedings with reference to the legitimacy 
of the child and to postpone further con- 
sideration of and final order upon the- 
report to abide the result of such pro- 
ceedings as shall be directed. By the 
settlement the husband is liable to main- 
tain a life policy if the child (if legitimate) 
will eventually be the sole beneficiary of 
the policy moneys, and in justice to tha 
husband the claims of the child should be 
now once for all determined. 

The husband cannot petition that th& 
child be declared illegitimate ; but if a peti- 
tion be filed on behalf of the child for a 
declaration of legitimacy, evidence of non- 
access can be tendered on behalf of the 
husband to rebut the presumption of 
legitimacy. In Douglas v. Douglas^^ a 
similar case, the President (Sir F. H* 
Jeune) directed that the official solicitor 
on behalf of the infant should institute 
proceedings under the Legitimacy Declara- 
tion Act. 

WiUock^ for the official solicitor 
(guardian ad litem of the infimt), opposed 
the motion. — As the matter stands, the 
presumption of legitimacy is in favour of 
the infant, and the Court will not favour- 
proceedings with the object or possible- 
result of rebutting that presumption, and 
thus disturbing the interests of the infant. 
In Chaplirhf In re [i867],* the Court re- 
fused to appoint a guardian ad litem for 
the purpose of presenting a petition for ' 
declaration of the legitimacy of the infiint 
until a reference had been made to the 
Registrar to ascertain whether such a 
course was likely to benefit the infant; 
and, as appears from the statement of the 
learned Judge Ordinaiy during the course 
of the argument in Mordaunt v. Mor- 
daunt [1870],* the Court in the principal 
case having received the report of the 
Registrar, refused to appoint the guardian 
ad litem as asked. 

Here the wife and the husband are both 
interested to defeat the claims of the child 

(4) 86 L. J. P. & M. 49 ; L. R. 1 P. & D. 328. 

(5) L. R. 2 P. & D. 109, at p. 118. For report 
of judgment on the Registrar's report, sec 
36L.J. P.&M. 90. 
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— the wife because BhenatnraUy desires to 
retain the custody of the cbild^ which the 
practice of the Oourt would not sanction 
were the child Intimate, she being guilty 
of adultery; whilst the husband desires 
that his property should be reconveyed to 
him free from the trusts of the settlements. 
No proceeding should in the interests of 
the infiemt be directed in this Court. The 
parents can resort, if so advised, to the 
Chancery Division. 

[GoRELL Babnbs, J. — That would shift 
the onus of proof to the shoulders of the 
husband. In a legitimacy declaration 
suit in this Division, the onus would lie 
on the next friend of the child.] 

W. T, Barnard, in reply, referred to 
Bumahyv, Bailiie [iS89],^ where the Oourt 
tried the issue of fact as to the legitimacy 
of children on a question of the application 
of trust funds. If there is no legitimacy 
declaration suit, at all events an issue 
should be directed on the petition for 
variation of settlements. To compel the 
husband to resort to the Chancery Division 
would be an instance of that very multi* 
plidty of proceedings which it is the 
object of the Judicature Act, 1873 (36 <b 
37 Vict. c. 66), s. 24, sub-s. 7, to avoid. 

Moreover, as incidental to the petition 
for variation, the trial of an issue enables 
the costs to be thrown upon the co-respon- 
dent, whose conduct is the prime cause of 
the mischief. 

In Chancery, not being a party, he 
escapes. The same result would follow on 
the filing of a legitimacy declaration suit. 
With regard to the costs of the official 
solicitor, incurred by him as guardian 
ad liiem of the infant, they are on the 
same footing as those of a lunatic wife in 
a matrimonial suit when represented by 
the official solicitor, and will be provided 
by the petitioner. 

Le BaSf for the wife. 

Cur. adv, tmlt. 

May^ 11. — QoBiLL Babnes, J. (after 
reviewing the &cts as stated), proceeded 
as follows : It was objected on behalf of 
the official solicitor that he could not 
take the suggested course of filing a 
petition for declaration of legitimacy as 

(6) 58 L. J. Ch. 842 ; 42 Gh. D. 282. 



guardian ad Utem of the infiut because 
he could not properly satisfy himself or 
the Court that it would be for the benefit 
of the infiemt for him to move in the 
matter. On the other hand, it was sug- 
gested on behalf of the husband that, in 
order to exercise the jurisdiction of the 
Court to vary the settlement, the question 
of fact as to the legitimacy of the child 
must first be determined. The matter 
must be considered with reference to sec- 
tion 5 of the Matrimonial Causes Act, 
1859 ^ — under which the Court has con- 
ferred upon it the jurisdiction in ques- 
tion — and section 3 of the Matrimonial 
Causes Act, 1878.^ The substantial ques- 
tion is whether the Court should deter- 
mine the issue of fact arising as to the 
Intimacy of the child before proceeding 
to deal with the settlement, as desired by 
the petitioner. 

The objection to the investigation of 
that issue by the Court is based on cer- 
tain cases. The first of these is Chaplin, 
In re,^ an authority which does not 
appear to have been brought to the notice 
of the Court when the more recent case 
of Douglas v. Douglas^ was decided by 
the President. When looked at, ChaplMs 
Ccue ^ has no real bearing on the matter. 
In that case the brother of the husband, 
the petitioner in a suit for divorce, applied 
for an order to enable him to take pro- 
ceedings under the Legitimacy Declara- 
tion Act, as guardian ad Utem of an 
infant, to have that infant declared legiti- 
mate ; but, as is reported to have been 
pointed out in the argument, the real 
interest of the applicant was to defeat the 

(7) That section provides as follows : «* The 
Court after a final decree of nullity of mar- 
riage or dissolution of marriage may enquire 
into the existence of antenuptial or post- 
nuptial settlements made on the parties whose 
marriage is l^e subject of the decree, and may 
make such orders with reference to the applica- 
tion of the whole or a portion of the property 
settled either for the benefit of the children of 
the marriage or of their respective parents as 
to the Court shall seem fit." 

(8) Section 3 of the Matrimonial Causes Act, 
1878: *<The Court may exercise the powers 
vested in it by the provisions of section 6 of the 
Act of the twenty-second and twenty-third 
years of Victoria chapter sixty-one notwith- 
standing that there are no children of the 
marriage.** 
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daim of the infimt to be the heir-at-law 
and next-of-kin of the petitioner in the 
suit. The application before the Court 
was not one really arising out of the 
application to vaiy, and the case is not 
really a parallel one, because it only 
decides that the application was not really 
for the benefit of the person on whose 
nominal behalf it was desired to set the 
law in motion. 

The next case is Pryor v. Pryor} 
There on a petition for variation in a 
case where the child was bom between 
decree nisi and decree absolute, and four- 
teen months after the elopement of the 
wife, the Court refused to transfer the 
settled funds to the parties firee from 
the trusts of the settlement, and also 
refused to order an enquiry into the 
Intimacy of the child, and Sir James 
Hannen is reported to have said, '* There 
is the interest of the in£wt to be con- 
sidered." " The decree in the divorce suit 
was founded on the petitioner's evidence, 
which is not admissible to bastardise the 
child. As to taking evidence of the ille- 
gitimacy, I must decline to try the ques- 
tion in this way." There was no suggestion 
before the Court of directing the trial of 
an issue, and as far as I can see the 
Judge merely declined to refer the ques- 
tion before him to the Begistrar, but did 
not refuse to direct an issue, the trial of 
which he does not appear to have ever 
been asked to order ; and therefore the 
case does not support the proposition that 
this Court will not determine the ques- 
tion. 

The next case is Douglas v. DougloB,^ 
where on a petition for variation the 
Registrar reported that the application 
of the settled property on the footing 
of the illegitimacy of the child was not a 
matter for the consideration of the Court, 
and after some hesitation the President 
(Sir F. H. Jeune) there says : " I confess 
I have rather changed the view I at first 
entertained, although I still think that 
this question of legitimacy might possibly 
be tried upon a petition for variation of 
marriage settlements. I now incline 
to the view that the child should in 
this case present a petition for declara- 
tion of legitimacy"; and I understand 
that in that case a petition for declara- 



tion of legitimacy was afterwards 
presented accordingly, but I find no 
report of the proceedings had under 
it. The case, however, does not deal 
generally with the means for the exercise 
by the Court of its powers, nor, as 
reported, does it go into the question on 
any definite principle, nor are any reasons 
given for following either course, nor 
does the decision of the Court seem based 
on any serious argument or considered 
principles. 

It seems to me that the matter must 
be considered on principle. The sections 
of the Acts to which I have referred give 
the Court large powers, and in order to 
execute those powers the Court must first 
ascertain the facts to arrive at its decision 
as to what is a proper exercise of those 
powers. One circumstance which renders 
it absolutely necessary to determine 
whether there are children or not is this — 
that, if there are children, one must con- 
sider their interests in making the order 
for variation. And it is to be observed 
that the question to be determined may 
not merely arise in cases of disputed 
legitimacy in consequence of the adultery 
of the mother. It would also arise in 
cases where it is doubtful whether an 
admittedly legitimate child is still alive, 
and it is possible to imagine cases where 
the question might arise whether the 
child was that of either party to the 
settlement. Whenever any of these 
questions arise the Court must determine 
the facts in order to the exercise of its 
powers. 

Now what is the position supposing 
there be no child of the marriage. 
The Court would extinguish the interest 
of the wife in the huslMind's trust funds, 
and the efiect would be to leave in 
operation the trusts giving the husband a 
life interest in those funds, and then in 
default of children for him absolutely. 
And the result, if the Court simply 
extinguished the wife's interest, would, I 
think, according to the Chancery auUto- 
rities, be this — namely, that the husband 
would be in a position to call upon the 
trustees for a transfer of the funds if he 
could legally discharge the trustees ; and 
fJBuling their so transferring the funds he 
would be in a position to apply for an 
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order to that efifect. Aooordingly, in 
Burruiln/ v. BaiUie,^ in similar circum- 
stances, the husband claimed a declara- 
tion that the trustees should treat the 
funds as if there were no child of the 
maniage, and there the learned Judge 
(Mr. Justice North), having heard evi- 
dence on the question of legitimacy, found 
it amply and conclusively proved that the 
children in question were illegitimate. 
It is true that in that case, having regard 
to the manner in which a power of 
appointment had been exercised, the 
Court refused to hand over to the hus- 
band a moiety of the funds, as claimed 
l^ him, but the case seems an authority 
for the proposition that the Court will on 
occasion investigate the &cts and deal 
with the trust funds in accordance with 
the results of the investigation necessary 
for its decision. Other cases to the same 
effect are Raddiffe, In re ; Raddifft v. 
Bw)e» [l89l],® and per Lord Davey in AU,- 
Gen, V. Beech [l898].^® The principle of 
these cases seems to be that, if the wife's 
interest is taken away and no order or 
declaration on the petition to vary is 
made as to what is to be done with the 
trust property, the result must be to 
drive the husband in such a case as this 
to the Chancery Division, with precisely 
the same result as would have been 
attained had the matter been determined 
in this Court at an unnecessary expense. 
If the question of legitimacy can be de- 
termined in the Chancery Division, there 
appears to be no reason why it should not 
he determined here; and, moreover, its 
determination is necessary to enable this 
Court to exercise its jurisdiction to vary 
the settlement. No prejudice arises 
from the fact that the result of enquiry 
here might be to deprive the child of an 
interest, because the matter would be 
dealt with on a precisely similar footing 
in the Chancery Division. I think the 
proper course is to direct an issue in 
which the husband will be plaintiff and 
the mother and child and the trustees 
will be defendants, and in which (the 
precise terms can be settled in chambers 
in de&ult of agreement) the plaintiff will 

(9) 61 L. J. Ch. 186 ; [1892] 1 Ch. 227. 
(10) 68 L. J. Q.B. 130, at p. 134 ; [1899] A.C. 
53, at p. 60. 



affirm and the respective defendants will 
deny that the plaintiff is not the fiither 
of the child referred to in the Registrar's 
report ; all proceedings on the petition to 
vary to be in the meantime stayed to 
abide the result of the trial of the issue. 

The husband must provide for the 
costs of the official solicitor as guardian 
cut litem of the child. 



Solicitors — ^Beal k Payne, for hasband; Toang, 
Jackson, Beard k King, for wife ; Official 
Solicitor, for infant. 

[RepoHed hy R, M, MiddUion, Esq,, 
JSarruter'at'Law. 



[IN THE COURT OF APPEAL.] 
Vaughan Williams, L. J. ^ 

ROMER, L.J. I GONSTAX- 

Cozens-Habdt, L. J. >TI2aDI V, OoN- 

1904. I STANTINIDI. 

June 8. J 

Divorce — Practice — Variation of SetUe- 
menu — Time for Filing Answer to Peti- 
tion — Matrimonial Causes Act, 1859 (22 
<i& 23 Vict, c. 61), s, 5. 

Where the husband obtained a decree 
nisi for dissolution of the marriage^ aikd 
before the decree ums made absolute filed a 
petition for variation of the settlements 
made on the marria^^e, under section 5 of 
the Matrimonial Causes Act, 1857, The 
Court ordered the wife to fie an answer to 
the petition vnthin one month after the 
decree nisi was made ahsohUe^ and dis* 
charged the order of Gorbll Barnes, J., 
directing her to fie her an^swer before the 
decree nisi was made absolute. 

This was an appeal hy the wife 
against a decision of Gorell Barnes, J., 
giving her one month's time to file her 
answer to a petition for variation of 
settlements from May 14, 1904, the date 
of his order. 

On August 10, 1903, a decree nisi was 
pronounced for dissolution of marriage 
on the husband's ])etition. This decree 
had not yet been made absolute. The 
wife and co-respondent gave notice of 
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appeal, but the appeals were aban- 
doned. There was no issue of the mar- 
riage. On March 11, 1904, the husband 
presented a petition for the variation of 
the settlements made on the marriage. 
The petition stated that two settlements 
had been executed, by one of which (the 
wife's settlement), dated October 23, 1889, 
funds were settled upon trust to pay the 
income to the wife for life, but during 
the then intended coverture without 
power of anticipation, and after her death 
upon trust as to capital and income for 
her children by the petitioner or any 
after-taken husband as she should 
appoint, and in default of children upon 
trust to pay the income to any surviving 
husband during his life, and subject 
thereto upon trust as to capital and 
income for the wife's father ; and by the 
other of which (the husband's settlement), 
dated February 1, 1890, funds were 
settled upon trust to pay the income to 
the wife for life for her separate use with- 
out power of anticipation during any 
coverture, and subject thereto to the 
husband during his life ; and trusts were 
declared in &vour of the children of the 
marriage, and in default of children for 
the husband's next-of-kin. 

The wife took out a summons asking 
for two months' time to file her answer 
to the petition for variation of the settle- 
ments from the date of the decree abso- 
lute to be made in the suit. On May 10, 
1904, the Registrar made an order that 
she should have one month's time from 
the date of the decree absolute. The 
husband applied to Gorell Barnes, J., to 
rescind the Registrar's order, and his 
Lordship varied the order by directing 
that the time for delivering the answer 
should be one month from May 14, 1904, 
the date of his order. 

The wife appealed, and asked for one 
month from the date of the decree abso- 
lute to be made in the suit. 

Bargrave Deane, JT.C., and W, T. 
Barnard f for the appellant. — The Court 
has no power to entertain a petition by 
a successful petitioner to vary settlements 
before the decree is made absolute. The 
petitioner's object in taking this course 
is to postpone his application to have the 



decree made absolute, and thus to prevent 
the appellant from manying the co- 
respondent. By section 5 of the Matri- 
monial Causes Act, 1859, and rule 95 of 
the Divorce Rules, 1865,^ power is given 
to the Court to vary settlements. That 
jurisdiction only arises after *'a final 
decree." It is said that, if the appellant 
marries again, rights may arise which will 
exclude the jurisdiction of the Court. 
But we submit that nothing done after 
the decree is made absolute can oust the 
power of the Court to deal with the pro- 
perty comprised in the settlements. There 
can be no assignment pendente lite, 
Gorell Barnes, J., decided this case upon 
section 45 of the Matrimonial Causes Act, 
1857 (20 & 21 Vict. o. 85), and section 6 
of the Matrimonial Causes Act, 1860, and 
held — ^following Midunnter v. Midwinter 
[l89l],' which was a decision on those sec- 
tions — that there could be an enquiry 
before decree absolute. But that is quite 
a different enactment. It relates to the 
power of the Court to order a guilty wife 
to make a settlement of her own property, 
and has nothing to do with variation of 
settlements made on the marriage. In 
Midwinter v. Midwinter ^ it was pointed 
out that the Court could hold an enquiry 
before decree absolute because the order 
could be made under section 6 of the Act 
of 1860 "at the time of" the final decree. 
Stanhope v. Stanhope [i8S6] * was referred 
to, but that was only a question of revivor. 
Wigney v. Wignei/ [i882]^ decided that 

(1) The Matrimonial Causes Act, 1869, s. 6 : 
*' The Goart after a final decree of nnllity of 
marriage or cUssolntion of marriage maj en- 
quire into the ezistence of ante-nnptial or 
post-naptial settlemente made on the parties 
whose marriage is the subject of the decree* 
and may make such orders with reference to the 
application of the whole or a portion of the 
property settled either for the benefit of the 
children of the marriage or of their respective 
parents as to the Court shall seem fit." 

Rules and Begulations, 1865, No. 95 : " Appli- 
cations to the Court to exercise the authority 
given by sections 32 and 46 of 20 & 21 Vict. 
c. 85., and by section 5 of 22 & 23 Vict, a 61., 
are to be made in a separate petition, which 
must, unless by leave of the Judge, be filed as 
soon as by the said statutes such applications 
can be made, or within one month thereaf ter.** 

(2) 61 L. J. P. 1 ; [1892] P. 28. 

(3) 65 L. J. P. 36 ; 11 P. D. 103. 

(4) 51 L. J. P. 84 ; 7 P. D. 228, 232. 
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there was no lit pendens as to the settle- 
ments until the final decree had been 
made. That shews that this petition to 
▼ary has been presented prematurely. 

[Vauqhan WiLUAMSy L.J. — It makes 
no practical difference. The petition is 
there, and ready to take effect the moment 
the decree is made absolute.] 

The petition must be presented as soon 
as the Act allows, but it ought not to be 
presented before that time. 

Lawean Walton, KXJ., Prieeiky, K.C., 
and W, B, Pike, for the petitioner. — 
We do not contend that as a general rule 
the Court will entertain an enquiry, to 
which, by section 5 of the Act of 1859, a 
decree absolute is a condition precedent, 
before that decree is made. But in this 
case, if the decree were made absolute 
before the settlements are varied the wife 
will gain an advantage over us. If she 
marries the co-respondent and deals with 
the property immediately after the decree 
is made absolute, it will be said that the 
Court has no power to interfere — Wigney 
V, Wigney,* Under the second settlement 
the restraint on anticipation will come 
into operation the moment she marries 
again. 

[Vaughan Williahs, L.J. — ^The mar- 
riage of the respondent with the co- 
respondent after there is b, lis pendene 
cannot have any effect on the powers of 
the Court. Nothing can intervene between 
the decree absolute and the petition to 
vary which can have that effect. You 
can leave the petition on the file, and 
request the Court to consider it at the 
right time.] 

[RoMEB, L.J. — ^There is no advantage 
to you in getting the wife's answer now. 
It is possible the decree may never be 
made absolute. But you can leave the 
petition on the file, and the Court will take 
notice of it the moment the decree is made 
absolute.] 

The difficulty is caused by the judg- 
ment of lindley, L. J., in MichM v. Michell 

[1891].* 

[Yaughak Williams, L. J. — ^There can- 
not be a second marriage until the decree 
has been made absolute, and the petition 
to vary will be a ^ pendens before the 
second marriage can be celebrated.] 

(5) 60 L. J. P. 46, 49 ; [1891] P. 208, 210. 



[BoiCEB, L. J. — Giving the respondent a 
month from the date of the decree abso- 
lute cannot hurt the petitioner. The 
Begistrar was rightj 

[Cozbns-Haadt, IkJ.— It is like cases of 
rectification of settlements. An assign- 
ment by a beneficiary before action brought 
is good, but the moment the writ is issued 
the doctrine of lis pendens applies.] 

We are quite satisfied with that expres- 
sion of your Lordships' opinion, 

Vaughan Williams, L.J. — ^Then the 
appeal will be allowed with costs, and the 
order of the Begistrar restored. 

Appeal aUowed, 



Solicitors— Lewis & Lewis, for appellant; 
Hollaius, Sons, Coward & Hawksley, for peti- 



tioner. 



[Bepnrted by A, Cordery, Eiq,^ 
Barristdr'Ot'Law. 



AdminUii/, 
GohellBaenes,J.j. t„ cato Bonito. 

June 9. 

Salvage — Righi of Action^Lifeboat-- 
Lawnchers. 

Lawnchers who launch a lifehoai oon- 
tempkUing th<U il wiU render either life 
salvage only, in which case they will look 
to be paid by the Lifeboat Instiliuliion, or 
property salvage^ in which ease they will 
look to be paid out of the sum recovered for 
the salvage services, are entitled, if property 
is in fact salved, to bring an action for 
salvage. 

Action of salvage. 

The plaintifib in the first of these 
two actions, which had been consolidated, 
were the coxswains and crews, twenty- 
eight in number, of the two lifeboats 
Robert and Mairy Ellis and Upgang. The 
plaintiffs in the second action were ninety- 
nine men who had assisted in launching 
the two lifeboats, and who were members 
of a body of fishermen boatmen, and 
others who man and launch these life- 
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boats. The defendants were the owners 
of the steamship Cayo BonUo, 

The Robert and Mary JSUia was the 
floyal National Lifeboat Institution life- 
boat stationed at Whitby, manned by a 
crew of thirteen hands, and of the value of 
SOOl. The Upgang was the Royal National 
Lifeboat Institution lifeboat stationed at 
Upgang, manned by a crew of fourteen 
hands, and also of the value of 800/. 

The Cayo Bonito was a steamship of 
3,427 tons gross register, with engines of 
1,800 horse-power effective, manned by 
a crew of thirty-two hands. About 
9.45 P.M. on January 21, 1904, whilst on 
a voyage from South Shields to Galveston 
in water ballast, with about 250 tons of 
ballast on deck and 50 tons of ballast in 
the hold, she went ashore on the Upgang 
rocks a little northward of Whitby, owing 
to a mistake as to lights. She went ashore 
on the last of the ebb and remained fast, 
and was subsequently found to be damaged 
over nearly the whole length of her 
bottom. The first lifeboat, the Robert 
and Mary EUisy reached the ship about 
an hour and a-half or two hours after- 
wards, and the second, the Upgang^ some- 
what later. The plaintiflGs, the launchers, 
alleged that the two lifeboats were 
launched under circumstances of great 
difGiculty and danger, but the (3ourt found 
that the weather was of no very real 
severity and that there was no serious 
sea. Each lifeboat was employed in lay- 
ing out an anchor. Afterwards, when the 
tide had made sufficiently, the engines of 
the steamship were put astern and the 
anchors were hove on, and though the 
ropes to the second anchor parted almost 
immediately, the Cayo Bonito came off 
into deep water. The value of the Cayo 
Bonito was 34,000Z. 

In their defence to the claim of the 
lifeboat men the defendants had tendered 
the sum of 250^. The master of the Cayo 
Bonito gave evidence that he could him- 
self have put out anchors, with the 
assistance of his crew, and that the vessel 
could have got off without assistance by 
working her own engines. The conten- 
tion on behalf of the lifeboat men was 
that they were asked and engaged to put 
out the anchors, although tho vessel had 
been some time there, that they were 



doing that which relieved at any rate 
those on the ship from making any effort 
to put anchors out if they could have done 
so, and that the heaving on the anchors 
was of substantial benefit in assisting this 
vessel off, and at any rate kept her from 
swinging and getting into a worse posi- 
tion. In their defence to the claim of 
the launchers the defendants denied that 
they had rendered any salvage services, 
and alleged that in launching the life- 
boats they were employed and entitled to 
be paid by the Boyal National Lifeboat 
Institution, or in the alternative by the 
plaintiffs in the first action. It appeared 
that there were General Regulations of 
the Royal National Lifeboat Institution 
as follows : 

Rule 18. <'The lifeboat never to be 
launched for any purpose other than for 
saving life, without the direct sanction of 
the Honorary Secretary, or of some other 
authority connected with the Local Oom- 
mittee, and on no account to be used for 
other purposes, to the injury of private 
interests.'' 

Rule 20 prescribed the payments to 
be made to each of the crew for going 
afloat in the lifeboat to save life at 
different times and seasons, and provided 
that a similar variation in pay should be 
allowed to '* the helpers," as the launchers 
were called in the regulations. 

Rule 24. ^'When a lifeboat has been 
launched, for the purpose of saving life, 
and it is found on arriving at the vessel 
in danger that the master, or other re- 
sponsible person in charge, wishes to 
engage the services of the lifeboat's crew 
to endeavour to save the vessel, the life- 
boat's crew are at liberty to accept an 
engagement with such master, or other 
responsible person in charge, for this 
purpose, and to make use of the lifeboat 
under the following conditions : 

*' (a.) That all reasonable care be taken 
of the lifeboat and its gear. 

'* (6.) That it be clearly understood that 
the position of the lifeboat's crew towards 
the Institution is Ichanged from a lifeboat 
crew endeavouring to save life, and en- 
titled to be paid for such endeavours by 
the Institution, to a party of salvors who 
have borrowed the lifeboat for property 
salvage purposes, for the remuneration of 
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which servioes they are to look to the 
person in charge of the vessel who has 
engaged them. Should the boat be 
damaged while rendering such services 
the cost of repair to be met by the 
salvors. 

<« (c.) Should the attempts of the life- 
boat's crew to salve the vessel be successful, 
but the amount of salvage money paid 
them be less than the amount, the crew, 
helpers, etc., would have been entitled to 
for an endeavour to save life, the differ- 
ence will be made good by the Institution. 
Should, however, they be unsuccessful in 
salving the vessel they will be paid by 
the Institution as though they had 
launched for the purpose of saving life." 

It appeared from the evidence that 
when the crew of the lifeboat was paid by 
the institution for going afloat for the 
purpose of saving life, each of the launchers 
was also paid by the institution a sum 
equal to one-fifth of the sum paid to each 
of the crew. 

Laing, E,C., and Lauriatan Batten, for 
the plaintiffs, the lifeboat men. 

Adair Roohe, for the plaintiffs, the 
launchers. — ^The launchers are entitled 
to salvage. The first defence is that the 
launchers were employed and entitled to 
be paid by the Institution. That is not 
true under the circumstances. When 
the lifeboats were engaged to salve the 
vessel, the position of the launchers, as 
well as of the crew, was changed under 
rule 24 (6), and they must look to the 
salvage for their remuneration. The 
second defence is that the lifeboat men 
contracted to remunerate the launchers, 
but they did not, though, if they 
received the whole sum due for salvage, 
they would pay over something to the 
launchers. The crew and launchers are 
interchangeable. A man is launcher 
to-day, and one of the crew to-morrow. 
The launchers are salvors, because with- 
out their assistance the work could not 
have been carried out, and in such cases 
not only those actually employed, but 
those who stay behind, are entitled to 
salvage — jPhe JSnchantress [i860] * and 
The Cadiz and the Boyne [l876].^ The 

(1) 30 L. J. Adm. 15; Lush. 93. 

(2) 36 L. T. 602; 3 Asp. M.G. 332. 



launchers' position is like that of the 
lifeboat men who were treated as part of 
the crew of the tug in The Augtute 
Legembre [1902].* 

AapinaU, KXI,, and BaUoch, for the de- 
fendants. — These lifeboats were neces- 
sarily launched to save life, as no leave 
had been given under rule 18. The sub- 
sequent engagement of the lifeboat to 
save property cannot convert the launch- 
ing into salvage of property any more 
than if it had been the launching of a 
pleasure boat. The launchers cannot 
render their services de bene esee^ so to 
speak. They were not acting on the 
salvage principle of no cure no pay, 
because they would be paid by the insti- 
tution if there were no salvage reward. 

Adair Rochey in reply. — The reference 
to " helpers " in rule 24 (c) shews that the 
engagement of the lifeboat to salve the 
vessel does relate back so as to entitle the 
launchers to salvage. Under rule 24 (6), 
if the lifeboat had been damaged in 
rendering the services the launchers, as 
well as the crew, would in law have been 
liable for the cost of repairs. 

OoRELL Babnes, J. (after stating the 
£EU3ts). — It is exceedingly difficult to be 
sure of the precise benefit which the 
services rendered by the lifeboats con- 
ferred on the ship, but it is dear fit>m 
the &cts that they were engaged and did 
the work, and were offered remuneration 
for it at the time, and that there has 
been a tender by the defendants of 250/. 
to the plaintiffs, the lifeboat men, that 
even the defendants think there was a 
certain benefit conferred upon the steam, 
ship by the lifeboats' services. I have 
discussed this matter with the Elder 
Brethren, and they think that the 
anchors and warps were of slight benefit 
to the vessel, and also that the lifeboats 
being there, standing by engaged to 
assist, would also be beneficial to the 
crew of the defendants' vessel. That 
being so, it is for the Court to consider 
what, apart from any question of tender, 
would have been the award made in such 
circumstances as these to the lifeboat men 
for the services which they actually per* 
formed. 

(3) 71 L. J. P. 53 ; [1902] P. 123. 
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The other point in the case is the claim 
of the plaintiffs, the ninety-nine men who 
launched the lifeboats. They seek to 
obtain salvage remuoeration fix>m the de- 
fendants as having been the instruments 
by which the salvage services were 
enabled to be performed. The de- 
fendants contend that these are not in 
&ct salvage services at all, because they 
say that if the rules of the Lifeboat 
Institution are considered, the first 
launching of the lifeboat is for the pur- 
pose of saving life, and when the lifeboat 
gets to the vessel in distress, if it is 
found that she is not required for the 
purpose of saving life, but for the pur- 
pose of rendering salvage services to the 
property, the services then become 
changed into salvage services to pro- 
perty, and only those who are actually 
engaged in performing the services are 
entitled to salvage remuneration. I am 
by no means sure that it is very material 
in the circumstances to consider that 
point, because, as the men in the lifeboats 
are entitled to salvage remuneration, even 
on the defendants' contention it seems to 
be suggested that they must pay the 
launchers something for assisting them 
to earn the money which they get for 
salvage. Therefore it is perfectly obvious 
that the Court, if that ia the right posi- 
tion, in making an award to those on the 
lifeboats, simply has to add so much to 
the awwl as to enable the lifeboat men 
to pay the launchers sufficient to remu- 
nerate them properly. If the other view 
is correct — namely, that the launchers, 
having taken part in launching the life- 
boats for the purpose originally of saving 
life, afterwards, having regard to those 
rules when the change takes place, have 
enabled the lifeboat men to render ser- 
vices to property — ^then, taking them 
together with the lifeboat men as salvors, 
the judgment would simply be a divided 
judgment — namely, so much to the life- 
boats and so much to the launchers. My 
own inclination is that the true view to 
take is, that under these rules those who 
launch the boats must contemplate that 
one of two things may happen ; that 
there may be omy life salvage, or that 
there may be a change later on into 
salvage of property, and when they assist 



in the launching they take their chance 
of which of those things may result. 
I think it is clear from rule 24 (c) 
that that idea is in contemplation even in 
these rules. It certainly is in accordance 
with the conmion-sense view of the 
matter. I think, therefore, that, strictly 
speaking, {the launchers maintain their 
claim for salvage. It seems to me it 
does not make very much difference. In 
the end it comes to be a question of 
costs. That being the state of things, 
whether the remuneration of the launchers 
is to be treated as coming directly through 
the lifeboat men or not, one has to con- 
sider what is the proper remuneration 
for them. I think it is quite dear that 
those who were assisting in the launching 
have endeavoured to put the case too 
high, because the weather records shew 
that the weather must have been of no 
very real severity, and that nothing like 
a serious sea was produced. I have 
considered these matters with the Elder 
Brethren with considerable care, and my 
opinion is that the tender is not quite 
adequate, and that, having regard to the 
benefit which I think to some extent was 
received by the ship, a proper award to 
make is the sum of 400/. to the men 
engaged in the lifeboats, and 100/. to 
those engaged in the launching of the 
two boats. I think the right order to 
make as to costs is, that the principal 
plaintiffs, the lifeboat men, are to recover 
such costs against the defendants as if all 
the plaintiffs had joined together in one 
action, with leave to apply to the Court 
to determine how the sum so recovered 
is to be apportioned between the two sets 
of plaintiffs, 

Solicitora— Dabois^ k Williams, agents for 
Harold Chamberlin, Great rarmoath, for 
the plaintiffs, the lifeboat men; Botterell 
& Boche, agents for Tasker Hart, Scar- 
boroagh, for the plaintiffs, the launchers; 
Hollams, Sons, Coward Sc Hawksley, for de- 
fendants.' 

[ReparUd hy Arthur Pritchard^ Biq., 
BarriiteT'Ot-lMW. 
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Edmunds v. 

Edmunds 

(St. Jambs, West- 

MINSTER, Union, 

Oamiaheea), 



AUachmeni of Debts — Debts Owing or 
Aocruing — Assignment of Ckoses in 
AeHon^ Easecuted by Assignor only^ Vali- 
dated by Subsequent Execution by Assignee 
— AssignmeerU of Choses in Action Void 
iigainst Creditors — 13 Eliz. e, 5 — Effect 
of Assignment to DefetU Individual 
Creditor — Right of Garnishee to Make 
Payment after Notice of Garnishee Order 
JVisi — OUigaiion to Stop Payment of 
Cheque. 

The fees of a public vaccination officer, 
ufhder a contract specifying that he shall 
jf)erform certain ministerial acts prior to 
becoming entitled to payment, and fees for 
registering births and deaths under the 
Pegistration Act, 1836, which prescribes 
verification of the account of the fees by the 
superintendent registrar, are debts aocruing 
due so as to be attachahU as soon as the 
work is performed, and although the time 
for payment may not have arrived. 

An assignment by a judgment debtor 
may be valid in garnishee proceedings 
against the claim of the judgment creditor, 
although at the date of the garnishee pro- 
eeedings the assignment has not yet been 
executed by the assignee, provided that he 
afterwards assents to and executes the 
same, when its validity relates back to the 
date of its execution by the aeeiqnoT. 

Since choses in action became attachable 
by sections 60 et seq. of the Common Law 
Procedure Act, 1854, an assignment of 
them may be void under 13 EUz. c. 5, 
as tending to defeat, hinder, or delay 
creditors. 

If the effect, not neeessarUy the object, of 
the assignment is to defeat, hinder, or 
delay one particular creditor only, the 
assignment wiU be void under the statute. 

A garnishee is not on notice of a gaff- 
nishee order nisi bound to stop payment of 
a cheque already given by him to the judg- 
ment debtor, but after notice of the order 
he cannot make payment to the judgment 
debtor of any moneys in his hands covered 
by the order, although exceeding the sum 
attaehahle. 

Vol. 73.— p., D. k A. 



Application to make absolute two 
garnishee orders nisi. 

As the result of a suit for restitution of 
conjugal rights brought by the judgment 
creditor Elizabeth Edmunds, against the 
judgment debtor Percy James Edmunds, 
an order was made on January 30, 1903, 
under section 2 of the Matrimonial Causes 
Act, 1884 (47 & 48 Vict. c. 68), for the 
payment by the (now) judgment debtor of 
the monthly sum of \2l. 10«. This order 
was still on foot at the date of the com- 
mencement of the present proceedings, 
and no steps had been taken for the 
yariation of the same under section 4 of 
the same Act. 

Subsequently to this order — namely, on 
Februaiy 13, 1903 — ^the judgment creditor 
instituted against the judgment debtor a 
suit for dissolution of marriage, in which 
a decree nisi was pronounced on June 9, 
1903. This decree had not been* made 
absolute. 

On March 5, 1904, certain moneys then 
in the bank of the judgment debtor were 
attached at the instance of the judgment 
creditor by an order made in the suit for 
restitution of conjugal rights in part dis- 
charge of the order for the payment of the 
monthly sum of 12^. 10«., leaving due up 
to the previous February a balance of 
10/. 6«. 2d. on account of arrears under 
the order for the payment of the said 
monthly sum. 

At this time the judgment debtor was 
holding, amongst other public appoint- 
ments that of public vaccinator under the 
Guardians of the Westminster Union, and 
also that of registrar of births and deaths. 
The circumstances in connection with the 
office of registrar of births and deaths 
material to this report are referred to 
below. By the terms of his contract of 
appointment as public vaccinator the 
judgment debtor agreed to attend and 
vaccinate and keep a register of vaccina- 
tion, and the guardians agreed to pay the 
judgment debtor, his executors or adminis- 
trators within one calendar month afber 
the usual quarter days the sum of \s. %d. 
per case vaccinated, but he was to be paid 
nothing for any case not duly registered 
aooordmg to tlie contract ; and the con- 
tract further provided that the judgment 
debtor " shall not be entitled to l^ paid 
K 
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his account from time to time to be 
rendered of fees for cases of vaccination 
unless he shall have punctually attended 
at the time and place for the purposes 
of vaccination ab stated in the schedule 
hereto and also shall have duly and 
punctually registered and certified in rela- 
tion to vaccination and transmitted to the 
vaccination officers a certificate of success- 
ful va,ccination in respect of every person 
who shall have applied to him for such 
purpose during the period to which his 
account or claim for fees from time to 
time rendered to the said guardians 
shall relate and shall have fulfilled all 
and singular the requirements of the 
statutes relating to vaccination and the 
regulations of the Lords of the Council 
and the Local Government Board." 

On March 8, 1904, the judgment 
debtor executed a deed by which, after 
reciting that he owed 60Z. for assessed 
taxes which he was unable to pay, and 
that the decree nisi in the suit for dis- 
solution of marriage had not been made 
absolute, and that hLs bank balance had 
been attached (by the order of March 5), 
and that he was in need of funds to carry 
on his business, it was witnessed that, in 
consideration of certain advances therein 
mentioned, he (the judgment debtor) 
thereby assigned as mortgagor to his 
father (the present claimant) as mortgagee 
{inter alia) all his salary and fees then 
due and from time to time growing due 
as public vaccinator and registrar of births 
and deaths as aforesaid. Although the 
assignment was executed by the judgment 
debtor on March 8, it was not executed 
by his father, who was then absent from 
England, till April 11. In close proximity 
in point of time to the execution of this 
document by the judgment debtor some 
material letters passed between the clerk 
to the Guardians of the Westminster 
Union and the solicitor who was acting 
for the judgment debtor and his father. 
One of these letters, giving formal notice 
to the guardians of the assignment, re- 
ferred specifically to the necessity of 
meeting the temporary financial diffi- 
culties of the judgment debtor. At the 
date of this letter the assignment was on 
the point of execution. About March 8, 



1904, also, the same solicitor, then acting 
not only for the judgment debtor and for 
his father, but also for the guardians, 
wrote a letter to the father of the judg- 
ment debtor, stating that the judgment 
debtor was executing the assignment 
as an escrow, "conditionally upon its 
being approved of when you return." 
The following expression occurred in this 
letter : ** When Mrs, Edmunds (the judg- 
ment creditor) is forced to realise that she 
has nothing left but to proceed in bank- 
ruptcy it may be the means of her coming 
to some settlement whereby she may take 
some reasonable sum as an allowance." 

In a letter dated April 12, 1904, the 
father of the judgment debtor clearly 
assented to the deed, which he had then 
executed. Meanwhile, on March 22, 1904, 
an order was made in the divorce suit 
that the judgment debtor should within 
seven days pay 62/. Ss, 2d,, the costs of 
the petitioner (the judgment creditor) in 
that suit, and on March 23, 1904, that 
order was served on the judgment 
debtor. 

On March 24, 1904, the first garnishee 
order nisi now in question was made at 
the instance of the judgment creditor, 
and by it all debts owing or accruing 
from the guardians to the judgment 
debtor were attached to satisfy the 
amount due from the judgment debtor to 
the judgment creditor under the order of 
January 30, 1903, for the payment of 
121. 10*. monthly, on which the sum of 
22/. 1 6«. 2d. now remained unpaid. That 
is to say, that, in addition to the sum of 
lOl, 6*. 2d. previously mentioned, a 
further monthly sum of 12/. 10«. was now 
due and unpaid. At the date of this 
order the sum of 38/. ISs. 64. had already 
been earned by the judgment debtor by 
way of vaccination fees, and in addition 
there was another sum of 7/. 8*. Id. due 
to him for registration of births and 
deaths up to March 24, 1904, making a 
total amount attachable as claimed by the 
judgment creditor of 46/. 6*. 7d. 

On April 16, 1904, a summons to make 
absolute the garnishee order nisi was 
adjourned till April 23, 1904, and as the 
question to be decided turned on points of 
law it was agreed that it should be 
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Adjourned into open Court for argument 
and decision without formally directing an 
issue. 

On April 8, 1904, a cheque for 38^. 
IBs. 6e{. was drawn in feivour of the 
judgment debtor by the guardians, and 
this was indorsed by him about April 18 
to the solicitors acting on behalf of his 
fisither, and paid on April 29. 

On April 22 a cheque for the sum of 
8/. 3«. Id, payable to the judgment 
debtor for registration fees, and repre- 
senting the previously mentioned sum of 
71, Be. Id.^ together with a further sum 
of 158, in respect of the further period 
between March 24 and March 31, was 
indorsed by him and handed to the 
solicitor acting 'for his father on the same 
day, and also duly paid on April 29. 

In the meantime, on April 26, the 
second garnishee order nisi now in ques- 
tion was obtained partly for a further 
monthly sum now due and partly for the 
costs, amounting to 62^. Ss. 2(2., payable 
under the order of March 22, the total 
amounting to 74Z. 18«. 2d. At that time 
there was, assuming the sum of 221. 
16a, 2d. (affected by the first garnishee 
order) to be deducted from the sum of 
46/. 6«. 7d,, already due to the judgment 
debtor, a balance still coming to him of 
23^. lOa. 5d. out of the 46/. 6a. Id. 

An application to make absolute this 
second garnishee order niai was adjourned 
to the Judge in chambers, and came on 
before him on April 30, when the con- 
sideration of both orders in open Court 
was postponed till May 12. 

In addition, there was now further due 
to the judgment debtor on the vaccina- 
tion contract the sum of 13/. ISa, (although 
it was contended on his behalf that this 
sum was not payable for one month after 
June 24) and 21. 9a. for registration fees, 
which, however, it was contended were 
not payable till June 30, in addition to 
15«. for registration fees earned between 
March 24 and March 31, making in all 
40/. I2a. 6d, 

May 13. — Evidence was tendered on 
behalf of the claimant by the claimant 
himself, who admitted in cross examina- 
tion that he took the assignment to pre* 
vent his son's wife's lawyer from breaking 



up his son's home ; and by his solicitor, 
who admitted that it might be the effect 
of the deed, though not its object, to 
deprive the judgment creditor of her 
allowance. 

W. EUia HiU, on behalf of the gar- 
nishees and the claimant, and also the 
judgment debtor. — ^The affidavit on which 
the order of March 24 proceeded is in- 
sufficient; it does not ^ew a present 
debt. It merely says that the garnishees 
«• are or will be indebted " — Richardaan v. 
Elmit [l876].^ Secondly, salary is not due 
till payable — ^that is, till pay-day comes 
—Hall V. FritcheU [l877].« 

[GoRELL Barnes, J., referred to Tapp 
V. Jones [1875] ' and Jonea v. Thompaon 
[1868].*] 

The true test is whether anything has 
to be done by the judgment debtor as a 
condition precedent to payment — Howell 
V. Metropolitan Diai/rict Railway [l88l].* 

[GoRSLL Barnes, J., referred to Bamatt 
V. Mlaatman [1898] ^ as a case in which it 
was decided that rent could not be 
attached, as a debt accruing due, before it 
was payable.] 

A present debt may only be payable in 
future, and still attachable, but at all 
events there must be an existing debt — 
Webb v. StenUm [1883].^ 

Here the judgment debtor is by his 
contract to receive nothing unless he has 
punctually attended and duly registered ; 
and he might de£Eiult under his contract 
on or before March 25, in which event 
nothing would be payable to him, and 
there was no debt to attach on March 24. 

As to his emoluments as registrar of 
births and deaths, the payment of the 
judgment debtor is regulated by sec- 
tion 29 of the Registration Act, 1836,^ 

(1) 2 C.P. D. 9. 

(2) 47 L. J. Q.B. 15 ; 3 Q.B. D. 215. 

(3) 44 L. J. Q.B. 127 ; L. R. 10 Q.B. 691. 

(4) 27 L. J. Q.B. 234 ; B. B. & K. 63. 

(5) 51 L. J. Oh. 168 ; 19 Oh. D. 608. 

(6) 67 L. J. Q.B. 617. 

(7) 52 L. J. Q.B. 584; 11 Q.B. D. 618. 

(8) Section 29 of the Registration Act, 1836, 
provides : ** Bvery Registrar shall make oat an 
account Fonr Times in every year of the 
Namber of Births and Deaths which he shall 
have registered since the last qnarterly acconnt, 
and the Snperintendent Registrar shall verify 
and sign the same." 
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and it is a condition precedent to his pay- 
ment that the superintendent registrar 
should vouch his account. No debt is 
owing till that has been done, and it does 
not appear that it has been done. As to the 
vaccination fees, therefore, the amount of 
38/. 18«. 6d, was not due till March 25, 
after which there was a month to run for 
payment; whilst, as to the registration 
fees, the amount of 71. 8«. Id,, though 
earned, required verification by the super- 
intendent registrar. The result is that 
nothing was due at the date of the first 
order. These sums may have been due 
at the date of the second garnishee order 
(April 26), but what was then due had 
been already paid away before that date, 
whilst the further sums of 13Z. IBs. for 
vaccination, and 22. 9«. for registration, 
which, it is contended, were garnishable 
at that (the later) date, were not payable 
till July 24 and June 30 respectively. 

Further, none of these sums, even if 
due or payable, were receivable by the 
judgment debtor, all of them having been 
effectively assigned. As to the assign- 
ment, in the first place it cannot be 
challenged in garnishee proceedings. The 
judgment creditor can take no more 
rights than the judgment debtor had, and 
these have passed to the assignee, and 
even if the assignment be void as against 
creditors it is valid inter partes — Cole v. 
EUy [1894].» 

Secondly, however, it is not void against 
creditors under the statute of Elizabeth 
because it defeats one particular creditor 
on]y— Wood v. Dixie [l846].»o The result 
of the evidence was that it was not the 
object of the assignment to defeat the 
judgment creditor, though that might 
possibly be its effect. 

June 1. — J. R. Atkin, for the judgment 
creditor. — The objection on the affidavit 
is cured by the appearance on the sum- 
mons. 

[GoBELL fiARNiss, J. — I am in your 
favour on that point.] 

As to the point taken that there is no 
debt accruing, I rely on Tapp v. Jones^ 
and Sparks v. Younge [l858].** 

(9) 68 L. J. Q.B. 682 ; [1894] 2 Q.B. 180. 

(10) 7 Q.B. 892. 

(11) 8Ir. O.L. R. 261. 



There is clearly no condition precedent 
to the payment of the registration fees. 
As to the first garnishee summons, two 
issues are in effect raised: The first on 
behalf of the guardians, that nothing was 
due at the date of the summons which 
embraces the points raised both on the 
vaccination contract and the registration 
statute; the second, on behalf of the father 
of the judgment debtor as well as the 
guardians, that the father of the judgment 
debtor, and not the judgment debtor, 
was entitled by reason of the assignment. 

On the first summons there can be no 
claim by the father, because the deed was 
not executed till April 11. On March 8 
it was executed by the judgment debtor 
only. There was therefore no contract 
tUl April 11, and no valid assignment 
existed on March 24, and, moreover, no 
notice of the assignment was then given. 

[GoBBLL Barnes, J.— Would it not be 
good as between the parties to the assign- 
ment without notice ?] 

The true test is this: On March 24 
was there an effective assignment of choaes 
in action 1 There must be valuable con- 
sideration, and at that date there was 
none. 

[QoEBLL Barnes, J. — ^Why should not 
the assent of the father operate back so 
as to validate the assignment f\ 

It is true that the father executed it 
on April 11 before the last garnishee 
summons, but on March 24 no valid 
assignment existed. The assent of the 
father of the judgment debtor was neces- 
sary to make a binding contract, and the 
rights of the judgment creditor on 
March 24 cannot l^ affected by what 
occurred on April 11. The next point 
arises on the statute 13 Eliz. c. 5. Since 
the passing of the Common Law Pro- 
cedure Act, 1854, ss. 60 et seq.^ ehoses in 
action are the subject of attachment — 
May on Fraudulent Conveyances^ p. 38 
(ed. 87) — with the result that it may be 
fraudulent now within the meaning of 
the statute of Elizabeth to assign a ckose, 
in action. The correspondence shews 
that the assignment was in fraud of the 
judgment creditor coupled with the con- 
duct of the solicitor in giving notice to 
the guardians before his own client had 
executed the assignment. Maddeicer^ In 
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r0 ; Three Tatona Banking Co, v. Maddever 
[1883],'' a case in which, as here, only one 
creditor was defeated, disposes of Wood v. 
Dixie.^^ Moreover, Wood v. Dixie^^ is 
practically an authority that the creditor 
would not necessarily be prejudiced by an 
assignment for value, and therefore is 
distiuguishable. 

In Timjn^a Caee [l60i] ** only the 
creditor appears actually to have been 
defeated. The vaccination fees, amounting 
to 382. 18tf. 6c£., exceeded the whole 
amount sought to be attached by the first 
garnishee summons, and were earned 
before March 24. At the date of the 
second garnishee summons there was at 
all events 402. ,128. bd, due to the judg- 
ment debtor. 

On the true construction of the vacci- 
nation contract, there is no condition 
precedent to defeat the receipt by the 
judgment debtor of moneys clearly earned 
by him. In this case the judgment 
debtor had clearly earned the money he 
purported to assign. In the cases relied 
on on the other side there was no actual 
dMtum in prceeenH. With regard to the 
cheques drawn by the guardians for the 
re^p^ctive sums of 38Z. 18«. 6d. and 
SI, 3«. Id,, it is suggested that, though they 
were not cashed, they were paid away 
before the date of the second garnishee 
summons, and it is asserted therefore 
that these amounts were not attachable 
on that date, but the debts which the 
cheques represented were accruing due at 
the date of the first order, and therefore 
after that order the guardians could not 
pay away any portion of the money in 
their haiids, although the whole of it 
exceeded the amount sought to be attached 
by the first order — Rogers v. Whiteley 
[1892]." Gcle V. Ehy^ is not an authority 
for the proposition that because the 
judgment creditor takes garnishee pro- 
ceedings he loses any advantage the 
statute of Elizabeth might give him ; the 
judgment creditor is the very person to 
be protected by the operation of the 
statute. 

W. EUie HiU, in reply, referred to 

(12) 62 L. J. Gh. 733 ; 27 Ch. D. 623. 

(13) 3 Go. Bep. 80»; 1 Sm. L.O. (11th ed.), 
p.l. 

(14) 61 L. J. aB. 612 [1892] A.C. 118. 



Eolmea v. Mittage [i893].>^ The cheque 
drawn by the guardians was payment by 
them subject to its being honoured, and 
after it was handed over there was no 
debt owing or accruing from them to the 
judgment debtor — JElweU v. Jackeon 
[1884] ^^ — and there was no duty imposed 
on the guardians on being served with the 
garnishee order niei to stop payment of 
the cheque — ElweU v. Jackeon ^^ and 
Riehdale and TomUneon, Ex parte ; 
Fahner, in re [l882].*^ 

Cur. adv, vuU, 

June 15. — GoBELL Barnes, J. (after 
stating the facts and referring to Whit- 
taker V. Whittaker [l88i] ^^ as an instance 
of garnishee proceedings in a matrimonial 
matter, and commenting on the circum- 
stance that no application had been 
made under section 4 of the Matrimonial 
Oauses Act, 1884, to vary the order for 
periodical payments), proceeded as follows : 
The first point taken on behalf of the 
garnishees was that none of these sums 
are debts accruing from the garni- 
shees to the judgment debtor because the 
vaccination fees, though earned, were not 
yet payable on the terms of the vaccina- 
tion contract so as to be attachable ; in 
other words, they were not owing or 
accruing. [The learned Judge here re- 
ferred to the terms of the vaccination 
contract set out above.] 

There are two opposing contentions on 
the construction of the clause I have 
read. The judgment creditor says that 
the clause is to be read distributively, and 
means that the judgment debtor sludl be 
paid for work done and shall attend and 
register, and that if he is subsequently 
not punctual no forfeiture occurs of what 
he had earned previously. On the other 
hand, on behalf of the judgment debtor it 
is said that if he is ever unpunctual he 
can recover nothing for work done pre- 
viously. The question is whether he is 
disentitled to any fees in the event of 
any fiiilure under the contract. In my 
view, this clause is to be read distribu- 
tively, and all that is previously due is 

(16) 62 L. J. Q.B. 880 ; [1893] 1 Q.B. 661. 

(16) 1 Cab. & E. 362. 

(17) 61 L. J. Ch. 462 ; 19 Ch. D. 409. 
(18)61L. J.P. 80; 7 P. D. 16. 
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not to be wiped out by subsequent failure 
in punctuality. It does not seem reason- 
able that all work properly done, say, up 
to March 24 should be treated as wiped 
out by a failure in punctuality on 
March 25. 

The result is that the moneys in ques- 
tion — namely, 38^. 18*. ^d. — were effec- 
tually earned to March 24, and that 
nothing happening afterwards could pre- 
vent them from becoming payable; and 
therefore, although they were not actually 
payable for another month under the 
terms of the contract, they constituted a 
debt accruing due at the time of the 
order and were attachable accordingly. 
If any authority is needed to shew that 
money not actually due is attachable, it 
is to be found in Tapp v. Joiiea^ and 
Sparks v. Yownge}^ 

The second point taken on behalf of 
the garnishees was that the earning of 
the money might be defeated, and that in 
consequence payment of it might never 
become due. This contention is, I think, 
clearly disposed of by a passage in the 
judgment in Sparks v. Younge^^ : "the 
possibility that a future state of things 
may intervene before the day assigned 
for payment, and may create a defence 
against the recovery of the debt — which 
state of things may never arise — can con- 
stitute no ground for not attaching a 
legal debt" — "because, by an arrangement 
between the parties, the period for pay- 
ment was postponed." 

That disposes of the principal point 
taken applying to both sets of sums, 
with this difference, that under the con- 
tract and under the statute the smaller 
amounts are not payable till July 24 and 
June 30 respectively ; but this only in- 
volves a question whether the order 
should be suspended till the later of these 
dates. 

I now come to the question of the 
registration fees. The point taken with 
regard to these is that under section 29 
of the Registration Act, 1836, the fees 
are not due till the entries are vouched 
by the superintendent registrar, and the 
contention was that they had not been 
vouched. On the other side, it is said 
that that is a purely ministerial pro- 
vision. According to my view, the money 



is accruing due though not payable. 
Any other view would disentitle the 
judgment debtor to payment for work 
done unless he gets the signature veri- 
fied, and would in my view be unreason- 
able. So fJBir I am in &,vour of the 
judgment creditor. 

The next question is as to the validity 
of the deed. On behalf of the judgment 
debtor it is said that the deed by which 
he assigned all fees to his father was a 
valid assignment and prevents the judg- 
ment debtor from getting the fees at all. 
Against this it is said that the deed, so 
far as the first garnishee order is con- 
cerned, is not a vdid assignment because 
it was not executed by the father till 
after the garnishee order on April II, 
and therefore was not a complete deed at 
the date of the assignment set up. To 
this it is replied that the deed was exe- 
cuted by the mortgagor, the judgment 
debtor, before the dEite of the garnishee 
order as an escrow, and on its execution 
by the mortgagee, his father, and his 
assent to it, previously given by letter, 
related back to the time* when it had 
become operative as against the mort- 
gagor by his execution. I think that the 
judgment debtor's contention is correct on 
this point — WiUiams' Real Prop€rty (ed. 
1901), p. 151 ; a fortiori would the assign^- 
ment be valid against the second order. 
On this point, therefore, I decide in favour 
of the claimant. 

There remains a further question, 
whether the deed of assignment is void 
against creditors under the statute of 
Elizabeth as tending to hinder the par- 
ticular creditor now seeking to enforce 
her remedy. I think that there is little 
doubt but that in former days the judg- 
ment creditor would have had nothing 
to say against the deed, because the judg- 
ment creditor is seeking to attach choMs 
in action, and until the origination of 
garnishee proceedings ehoaea in action 
could not be attached or effectively taken 
in execution, as appears from the case of 
NorcuU V. Dodd [i84i].*^ The reasoning 
of Lord Cottenham in that case is that 
creditors could not be prejudiced by the 
debtor's assignment of his ^otea in action 
during his life because they could not 
(19) Cr. k Ph. 100. 



Digitized by 



Google 



Vol, 78.] 



PROBATE. DIVORCE, AND ADMIRALTY DIVISION. 



108 



Edmunds v. Edmunds, Div. 

take them in execution, but if he became 
bankrupt or died they could reach all 
his property ; but since the Common Law 
Procedure Act, 1854, debts have been 
attachable, and chosea in action rendered 
available for creditors. Therefore any 
deed defeating attachment of them may 
now come within the purview of the 
statute of Elizabeth. There is no pre- 
cise authority that I can find for this 
proposition, but the passage in May on 
Fraudulent Conveyances cited in the 
course of the argument supports the 
proposition, which seems to be a neces- 
sary one. Therefore, unless the deed be 
valid under the statute of Elizabeth, the 
judgment creditor has, I think, a right to 
get at the debts. 

The question remains whether the deed 
is void under the statute as intended to 
hinder, delay, or defeat creditors — void, 
that is to say, as having that result, even 
if not intended to have that effect. 
Counsel for the judgment debtor relied 
on Wood V. Dixie ^^ on this point as an 
authority that a deed may be good, 
though the intent is to defeat a par^ 
ticular creditor. That is a strong case ; 
but on being looked at. Wood v. Dixie ^^ 
appears to turn on the question of full 
value for the assignment. The strongest 
recent authority on this point is to be 
found in the judgment of Mr. Justice 
North in Maddever, In re ; Three Towne 
Banking Co, v. Maddever,^^ where the 
learned Judge, after quoting as fol- 
lows from the judgment of Yice- Chan- 
cellor Kindersley in Thompson v. Webster 
[1859] ^® — ** The principle now established 
is this. The language of the Act being, 
that any conveyance of property is void 
against creditors if it is made with intent 
to d<^feat, hinder, or delay creditors, the 
Court is to decide in each particular case, 
whether, on all the circumstances, it can 
come to the conclusion that the intention 
of the settlor, in making the settlement 
was to defeat, hinder, or delay his cre- 
ditors " — proceeds as follows : ** Now this 
matter had been pending for a long time, 
but is brought to a focus just at the time 
when this particular demand was made. 
That the effect of it was to prevent the 

(20) 4 Drew. 628, at p. 632 ; reversed on 
appeal on the facts, 28 L. J. Cb. 700. 



creditors being paid* I cannot have any 
doubt, and it appears also .... that a per- 
son must be taken to intend what is the 
natural consequence of his acts. There- 
fore, although there was no such inten- 
tion, still if I saw that the necessary 
effect of the deed was to defeat or delay 
creditors, I must see in the execution of 
the deed an intention to do so." 

Although in the case I have referred 
to other creditors (if any) are formally 
taken note of in the judgment as re- 
ported, it appears in fact that there was 
only one particular creditor delayed or 
hindered. Now, the letters of the soli- 
citor in this case clearly shew both the 
object and the effect of what was done, 
and, in my view, the distinct object of 
the deed was to defeat this particular 
creditor, the wife of the judgment debtor. 
I think, therefore, that the deed is bad 
as against creditors. It was urged by 
counsel that the judgment creditor could 
take no more rights under the deed 
than the judgment debtor had, and he 
relied on the case of Ccle v. Eley ^ and 
the judgments therein; but in my 
opinion this is not in point where the 
rights of third parties are affected at the 
time of the assignment, and in my judg- 
ment the deed can be challenged by the 
judgment creditor in these proceedings. 

The question remains as to the validity 
of the payments made. It was contended 
that the cheques for 38^. I8tf. 6c?. and 
8^. 3«. \d, were good payments by the 
guardians and discharged their debt. On 
this point the case of ElvjeU v. Jackson ^^ 
was relied on, which lays down that the 
cheque is payment, and that subsequent 
service on the drawers of notice of a 
garnishee order nisi constitutes no obliga- 
tion to stop payment. 

I think, however, on the authority of 
Rogers v. Whiteley,^^ that after the first 
garnishee order the guardians could not 
properly pay at all until the sum of 
221, les, 2d. had been satisfied. The 
result is, I think, that the judgment 
creditor is entitled to succeed. 

There must be an order in the usual 
form on the first summons for payment 
by the garnishees of 221. IBs, 2d., and on 
the second summons for payment by the 
garnishees of 40/. 2s, 5(2., which is partly 



Digitized by 



Google 



104 



PROBATE. DIVORCE, AND ADMIRALTY DIVISION. 



[1904 



Edmunds v. Edmunds, Div. 

due and partly accruing — as to 23^. 0«. M,^ 
part thereof forthwith, and similarly as 
to 168.: and as to 13^. 18«. in one 
month from June 24. The further sum 
of 21, 98, is not yet due, but the applica- 
tion can be treated as one made nunc pro 
tunc in respect of it, and I order accord- 
ingly that it be pud when due. 

Solicitors — C. E. W. Fraser» for garnishees; 
W. J. Eraser, for jadgment debtor and 
claimant ; J. Morlej, for jadgment creditor. 

[Reported by R. M. Middleton, Esq., 
Barrifter-at-LaTV, 



AdmiraUy, ^ 
GoRELL Babnes, J. f Cetlon Coalino Ck>. 
1904. C V. Goodrich. 

June 23, 25. J 

Nece88arie8 — Ma8tefi'8 Bill of Exchange 
— Per8onal LidbilUy, 

The mcater of a ve88el U pereonaUy 
liaUc on a bill of exchange draum by him 
upon the oumers in payment of neceeeariee 
ordered by him, for which he purporte by 
the terme of the biU to hold his veeeel, 
otonere, and freight reeponeible. 

The Ripon City (66 L. J. P. 110; 
[1897] P. 226) followed. 

The plaintiffs were the Ceylon Coaling 
Co., the holders of a bill of exchange, of 
which they claimed payment. The de- 
fendant was W. Goodrich, master of the 
steamship ElmviUe, who had drawn the 
bill, but, as he alleged, for the accom- 
modation of the payees, and not so as to 
be liable thereon. The bill was drawn 
on February 23, 1904, at Colombo, at 
thirty days' sight, upon "the Agenoria 
Steamship Co., F. Childs k Co. managers '' 
(the Agenoria Steamship Co. being the 
owners, and F. Childs k Co. being the 
managing owners of the EknviUe), The 
matenal terms of the bill were as tbllows : 
''Pay to the order of Messrs. Aitken 
Spence k Co. in London" the sum of 
3091, 198, only, *' value received on 300 
tons coal and disbursements and place 
the same with or without advice to 
account of coals and necessary disburse- 



ments supplied to my vessel to enable her 
to complete this voyage from Melbourne 
to Hull for which I hold my vessel, 
owners and freight responsible." The 
bill was indorsed by Aitken Spence & Co. 
to the plaintiffs. 

On March 15 the bill was accepted for 
the Agenoria Steamship Co. by F. Childs, 
director and manager, being made payable 
at the London City and Midland Bank, 
London. On Saturday, April 16, it 
became due, and was presented for pay- 
ment, but was dishonoured and protested. 
The secretary to the plaintiffs learnt on 
Monday, April 18, that the bill had been 
dishonoured, and, not knowing where the 
ship was, made enquiries, and eventually 
on April 21 sent by registered post 
a letter addressed "Captain Goodrich, 
Master of 8.s. ElmviUe, Newcastle-on- 
Tyne," containing notice of dishonour, 
and on April 23 the letter was delivered 
to the defendant's wife on board the 
Ehnville in the Tyne, and was received 
by him on April 25. On April 23 the 
plaintiff's secretary instructed solicitors 
in London, who communicated with their 
agents in Newcastle, and the defendant 
first heard of the dishonour of the bill 
from these agents on April 23. 

The bill had been drawn in consequence 
of a contract by Aitken Spence k Co. 
with the owners of the EhnviUe for the 
supply of bunker coal at Colombo to all 
their ships, except when otherwise bound 
by charter. The contract named dif- 
ferent sorts of coal and their prices, and 
provided that should the general current 
price for bunker coal, as contracted for, 
be lower than the prices named in the 
contract on day of coaling, buyers were 
to receive benefit of such reduction. It 
was also provided that payment for coal 
supplied, and for any disbursements, was 
to be in cash or by honour of captain's 
draft, in sterling, on the owners at thirty 
days' sight, payable in London. 

The ordinary course of business had 
been followed when the ElmviUe reached 
Colombo. The defendant, as master of 
the Elmville, specified for 300 tons of 
coal, which came to 270^., and required 
331, 19«. for cash and ship's disbursements, 
and gave the present bill for the total 
sum of 303/. 19«: 
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The defenoe pleaded that the bill was 
drawn in pursuance of the contract above 
stated, and for the coDvenience and 
aooommodation of the suppliers of the 
coals, and without any consideration, and 
not so as that the defendant should be 
liable thereon as drawer or otherwise. 

The defence also pleaded that the de- 
fendant had not due notice of dishonour, 
but as to this the Court held that the 
question was whether there had been 
unreasonable delay, which was simply a 
question of fact, and that, under the 
drcumstances, the plaintiffs had acted 
with due diligence in making their en- 
quiries and sending their notice, and 
were within a time entitling them to sue 
upon the bill. 

Dunlop^ for the plaintiffs.— The de- 
fendant is personally liable on the bill. 
The Bipon Ciiy [l897].^ The terms of 
the bill do not purport to give any charge 
to the payees, but are only that the 
defendant himself holds his vessel, owners, 
and freight responsible. 

BalioSk, for the defendant. — The terms 
of the bill of exchange in The Ripon CUy ^ 
do not appear, and were no doubt such 
as to make the master liable. Here, 
*' for which I hold my vessel, owners and 
freight responsible" are peculiar terms. 
They shew an intention to give a charge 
of the nature of bottomry. It does not 
matter whether the charge would be 
valid as a bottomry bond. The intention 
to give this charge negatives an intention 
to be personally liable. It may be that 
the charge can be enforced in some way 
against the owners. The master may 
have had no authority to give it, but 
after it had been given the owners ratified 
it by accepting the bill. 

QoBXLL Babhes, J. (after stating the 
facts). — ^The defendant in this case, the 
master of the ElmviUe^ has already 
brought an action in rem against the 
Bhwnlls, in which he is seeking to recover 
his wages and disbursements, and, amongst 
other things, the amount of this bill of 
exchange, if he is liable upon it. He is 
really defending this action because, if he 
is held liable, he wOl have a right to 
(1) 66 L. J. P. 110 ; [1897] P. 286. 
Vol. 78.— p., D. fc A. 



recover in his action in rem^ but if he 
had not fought the case, it might have 
been said against him in the action in 
rem that he was not liable, and ought to 
have defended this action, and could not 
claim. [The learned Judge then dealt 
with the point of fact as to whether there 
had been unreasonable delay in giving 
notice of dishonour, and decided not, as 
above stated.] 

The other point is rather more a point 
of law. If this bill of exchange were in the 
ordinary form, counsel for the defendant 
does not dispute that the defendant could 
be sued upon it. The matter was fully 
considered in The Ripon City} and there 
is no doubt that the master of a ship 
ordering coals, and having to give his 
draft under a contract for them, makes 
himself personally liable. But it is said 
that this bill is qualified, so as not to 
make the master liable at all. [The 
learned Judge then read the terms of the 
bill, set out above.] In some way 
counsel for the defendant suggests that 
these words release the master from per- 
sonal liability and impose the obligation 
upon the ship, her owners and freight 
only, and that that is what the owners of 
the coal looked to. I fiiil to see that 
there is any such limitation upon the 
bill, and it seems to me the words leave 
the master of the ship just as liable as if 
they had not been there. It is a mere 
statement of what has happened and the 
position of the master, and represents, I 
think truly, that he is personally liable, 
but will look himself to the vessel, his 
owners, and the freight. The plaintiffs 
are entitled to judgment. 



Solicitors— Pritchard k Sons ; Stokes k Stokes, 
agents for Ingledew k Fenwick, Newcastle- 
upon-l?yne. 

[Reported by Arthur Pritehard, E$q,^ 
Sarritter-at-Law, 
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July 18. J ^^^^9 came). 

IHfX>roe—'Fractioe^Condanation after 
Decree Niei—Reaciasion of Decree Niei — 
Effect on Verdict for Damctgea-^LiabUUf/ 
of Co-respondenifor Costa. 

Decree ctbaolute is the aubatarUial decree 
in the auU, and condonation hy a husband 
of the aduUery of his wife after he has ob- 
tained a decree nisi dissolving his marriage 
on the ground of such aduUery prevents 
the decree nisi being made abaolute and 
entails its rescission. The decree nisi 
will in such a case be rescinded for all 
purposes^ and any damages for which a 
verdict has been given faU with the decree 
nisi. 

Semble, in any other view the damages 
would at all events after such condonation 
require re-assessment. 

Condonation by the husband^ the peti- 
tioner , after decree nisi is no reason for 
rdieving the co-respondent of any liability 
for costs. 

Long V. Long (60 L. J. P. 27 ; 15 P. D. 
218) doubted. 

Motion by the King's Proctor to 
rescind the decree nisi and dismiss the 
petition. 

The petitioner, the husband, had ob- 
tained on November 17, 1903, a decree 
nisi dissolving his marriage on the 
ground of the adultery of his wife with 
the oo-respondent, with damages and 
costs, the co-respondent not defending 
the suit. 

The King's Proctor by his plea dated 
June 20, 1904, alleged condonation by 
reason of the cohabitation of the peti- 
tioner and the respondent since the decree 
nisi. The petitioner admitted the allega- 
tion of the Eling's Proctor and did not 
object to the rescission of the decree mm, 
but asked that he might be allowed to 
retain the damages and costs awarded 
against the co-respondent. 

The petitioner's case was that he took 
back his wife for the sake of his children. 



Since the intervention, the co-respondent 
implied for and obtained leave to enter an 
appearance, and had now filed affidavits 
suggesting collusion on the part of the 
petitioner and the respondent. 

Viator Russdl, for the King's Proctor, 
moved in terms of his notice of motion. 

C. W. Kentf for the petitioner. — ^No 
ground under section 30 of the Matri- 
monial Causes Act, 1857 (20 & 21 Vict. 
c. 85), has been shewn for dismissing the 
petition. The petitioner might even now 
file a petition for damages alone under 
section 33 of the same Act, or he might 
have prayed for a judicial separation and 
damages, in which case there could have 
been no intervention. It would be wrong 
to deprive him of damages because he for- 
gave his wife, which was a meritorious act. 

In Long v. Long and Johnson [isdo] ' 
Butt, J., gave judgment against the co- 
respondent for damages and costs with- 
out pronouncing any decree against the 
respondent. I ask to amend by making 
the petition one for damages only under 
section 33. 

[The President (Sir F. H. Jbune). — 
A fresh enquiry as to damages would be 
necessary after the condonation.] 

The co-respondent is only entitled to be 
heard as to costs. 

N'iM, for the co-respondent. — The 
affidavits suggest collusion, and the Court 
should allow the matter to be re-opened. 
Long V. Long and Johnson ^ must, so far 
as conflicting, be held as overruled by 
Bernstein v. Bernstein [l893], * a case 
which shews that this petitioner is entitled 
to no damages. On the point as to costs, 
no doubt section 51 of the Matrimonial 
Causes Act, 1857, gives the Court a dis- 
cretion, but the fftcts as appearing in the 
affidavits shew that no merits lie with 
the petitioner ; and considering his con- 
duct he should have no costs as against 
the CO respondent, even if the matter be 
not re-opened. 

C. W. Kent, in reply. — It is too late for 
the co-respondent to raise the issue of ooUu- 
sion. He did not defend the suit. 

. (1) 60 L. J. P. 27 ; 16 P. D. 218. 
(2) 63 L. J. P. 3; [1893] P. 292. 
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Thb PsESiDBirr (Sib F. H. Jeunb).— 
This is a question of law upon which I 
have not been referred to any precise 
authority. The real point to be decided 
is this : What is the effect of condonation 
of his wife's adultery by a husband after 
decree nisi and before decree absolute? 
The King's Proctor, as in this case, may 
bring to the knowledge of the Court acts 
of the greatest materiality committed 
after decreenim — for example, theadultery 
of the petitioner which might have the 
effect, and in some cases has had the 
effect, of stopping the decree from being 
made absolute, and even of setting aside 
or rescinding the decree niai. 

The decree absolute and the effect upon 
the fiite of the decree absolute are the 
real matters to be considered, because the 
decree absolute is to all intents and pur- 
poses the real decree in the suit. The 
testing and revision of the original 
machinery provided by the original Matri- 
monial Causes Act led to the splitting of 
the original single decree into a decree 
niti and a decree absolute. But the decree 
absolute is none the less the final decree 
in the cause. 

In this case, in my judgment, the decree 
absolute cannot possibly be made, and I 
think it follows that the decree niti must 
be rescinded. The substantial result of the 
arguments is this : What is to become of 
the damages and costs originally awarded ? 

It is suggested on behalf of the peti- 
tioner that I should so far allow the 
decree nisi to stand as to leave in force 
its effect as to damages and costs. I 
think the answer to this contention is 
found in Bernstein v. Bernstein,^ The 
effect of the decision of the Court of 
Appeal in that case, approving Story v. 
Siory and O'Connor [lS87],' and over- 
ruling Pomero v. Pamero and ffadley 
[i8S4],^ is that the claim for damages 
goes with the decree absolute. But then 
it was said, by allowing the petitioner to 
retain so much of the benefit of the 
decree nisi as carries damages and 
costs I should be following Long v. 
Long and Johnson,^ When that case is 
carefully considered I think that Mr. 

(3) 57 L. J. P. 16 ; 12 P. D. 196. 

(4) 64 L. J. P. 93 ; 10 P. D. 174. 



Justice Butt intended to separa,te the 
case against the co-respondent from 
that against the respondent, and to hold 
that there ought to be a verdict and judg- 
ment against the co-respondent, but not 
against the respondent, she not having 
been a willing party ; and although sexual 
intercourse was held to have taken place, 
she was not in any sense responsible for 
it. I do not wish to express any opinion 
upon that decision, because I am not sure 
that it foUows that, because a co-respon- 
dent can be dismissed fi^om a case and 
judgment on a petition given solely 
against a respondent, the same process 
can be pursued in respect of a respondent ; 
nor am I sure that it is sound law that 
because a wife is mentally and physically 
weak, or if she were absolutely lunatic at 
the time of her adultery, this would be a 
complete answer to a suit by a husband 
against her. But in the present case the 
question is not as to the possibility of 
dismissing a wife fix)m the suit and main- 
taining the petition against a co-respon- 
dent. Here there has been condonation, 
and the effect of the Act of 1857, s. 30, is 
that the petition must be dismissed ; and 
so the case is governed by Bernstein v. 
Bernstein.* It must now be taken to be 
law that the petition, if it fitils against 
the wife, &ils as completely against the 
co-respondent. Therefore I cannot accede 
to the suggestion of keeping the decree 
nisi alive as against the co-respondent. 
Moreover, there is this serious difficulty. 
The condonation obviously affects the 
damages. A husband who only loses 
his wife temporarily obviously suffers less 
damage than one who loses her perma- 
nently ; and this is a consideration which 
could not have been present to the minds 
of the jury. This appears to me to be a 
fiital objection to the retention by the 
husband of the damages already awarded, 
unless there is to be a further enquiry. 
The decree nisi must be rescinded and 
the damages with it. 

The question of costs is a perfectly 
independent matter. The co-respondent 
has brought about the existing state of 
things by his act. The act of the peti- 
tioner in taking his wife back may be 
meritorious on his part, but it is no 

L2 
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merit of the oo-respondent, and I Bee no 
reason to relieve him of his existing 
liability for costs. In the affidavits now 
filed collusion is suggested, but I cannot 
act upon materials so shadowy or on a 
suggestion so recently made by a party 
who, with every inducement, if his stoiy 
be true, did not defend the suit. 

The petition will be dismissed in its 
entirety. The King's Proctor will have 
an order for the costs of his intervention 
against the petitioner. The petitioner 
will have leave to add these costs to the 
costs of suit already ordered to be paid 
him by the co-respondent. 



Bolicitora — Doyle, Devonshire & Woodhouse, 
for petitioner ; Armitage Sc Armitage, agents 
for U. H. Oral: am, Longton, Staffordshire, for 
co-respondent ; King's Proctor. 

[Reported hy Jt. M. Middlettm, Etq., 
BarrUter'Ot'Zaw, 



Divorce. 
OoBiLL Barnes, J. 

1904. V Kay v. Kay. 

April 27, 28, 29. 
May 3, 4, 5, 6, 11, 12. 

Divorce — Desertion—^* CohabiMion" — 
Separation Caused by Party Complaining 
of Deeertion — Refusal of Judieial Sepa- 
ration — Remedy by Restitution of Conjugal 
Rights — Petitioner's Conduct Incon- 
sistent unth Complaint of Desertion — 
Wife^s Costs — Security — Charges without 
Prospect of Success, 

Cohabitation of husband and wife does 
not necessarily mean that they should be 
under one roof but in order to maintain 
cohabitation no suspension mu^ have taken 
place of such conjugal rehUions as have 
normally existed ; whichever of them brings 
these to an end cannot afterwards com- 
plain of desertion by the other of them. 

Bradshaw v. Bradshaw (66 L. J. P. 31 ; 
[18971 P. 24) approved and explained. 

A finding by a jury of desertion as 
having commenced under such eircum- 



Ranees subsequent to the separation is 
irrdevantf and a judicial separation wiU 
not be granted. The aivailable remedy is 
by restitution of conjugal rights. The 
party complaining of desertion must have 
so acted towards the other party as to 
permit his or her return during the statu- 
tory period of two years. The filing^ pro- 
seciUion, and maintaining of a petition for 
dissolution of marriage are proceedings 
which prevent such return by shewing an 
unvnUingness to receive back^ and a party 
resorting to them cannot subsequently com- 
plain of desertion. 

To efitHle an unsuccessful wife to secured 
costs it is essential that they should be the 
costs arising from the making of substan- 
tial aUegatume and reasonably incurred. 
Costs of allegations which have no prospect 
of success are incurred at the risk of the 
party making them^ and not that of the 
party giving security. 

Ash V. Ash (62 L. J. P. 97 ; [1893] P. 
222)foUowed. 

The wife filed her petition on May 29, 
1902, charging the husband, the re- 
spondent, with numerous acts of cruelty 
and adultery. By a supplemental peti* 
don, filed December 16, 1903, the peti- 
tioner further charged the respondent 
with desertion from July, 1900, and by 
amendment with further adult^. The 
respondent had filed answers denying all 
the charges. The cause was tried before 
Gorell Barnes, J., and a common jury, 
who found, by their verdict, that the 
respondent was guilty of desertion on 
and from February 14, 1901, on which 
date he was proved to have received a 
letter from a solicitor on behalf of the 
petitioner charging him with desertion 
and neglect to provide the petitioner with 
a home ; but they at the same time found 
a verdict in favour of the respondent in 
respect of the charges of cruelty and 
adultery. On this the learned Judge 
adjourned the cose for further considera- 
tion as to the efiect of the finding of 
desertion and on the question of costs. 
A material circumstance in the case was 
that the parties had been in fieict sepa- 
rated for some time prior to the date on 
which the jury by their verdict fixed the 
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oommonoement of the desertion. The 
legal inferenoee arising from this fact, and 
the general result of the evidence on the 
issue of desertion, are fully dealt with in 
the judgment of Gorell Barnes, J. 

W. T. Bamardf for the petitioner.— The 
jury having found a verdict of desertion, 
leave is asked to amend the prayer of the 
petition by claiming a judicial separation. 
From the second report of Fitzgerald v. 
Fitzgerald [iS74]^ it appears that after 
the dismissal in 1869 of a previous suit 
between the same parties on the ground 
of there being no desertion, the wife in 
1874 — her husband having in 1870 re- 
fused her request for cohabitation — com- 
menced her proceedings afresh for the 
same adultery as before, coupled with 
desertion constituted by that r^usal, and 
suceeeded. The only question is how the 
desertion should now be charged. In some 
oases this has been done by amendment 
of the original petition, in others by filing 
a supplemental petition, in others again 
by the original petition, which has bBen 
adjourned for the purpose of charging 
desertion when complete. 

In KMewM v. KeUletoM [isso] ^ it was 
done by amending the original petition 
where the period for desertion, though not 
complete at the time of filing the peti- 
tion, had since become so; in Wood v. 
Wood [18871' by filing a supplemental 
petition and adjournment till aft^r the 
required time had elapsed; whilst in 
Knapp V. Enapp [l8So] ^ the petition was 
withdrawn by leave and a fresh petition 
filed. 

PriesOey, K.C., and Le Bat, for the 
respondent. — The verdict practically 
means this — that the respondent had de- 
termined to leave his wife. Fitzgerald v. 
Fitzgerald [l868] ^ is not an authority in 
fiivour of the petitioner. In the first 
report of that case it is said " No one can 
desert who does not actively and wilfully 
bring to an end an existing state of co- 
habitation." In this case t£e case set up 

(1) 43 L. J. P. & M. 13 ; L. R. 3 P. & D. 136. 

(2) 41 L. T. 737. 

(3) 13 P. D. 22. 

(4) 49 L. J. P. 69 ; 6 P. D. 10. 

(ft) 38 L. J. P. ft M. 14; L. R. 1 P. & D. 694. 



was desertion from July, 1900, but the 
jury from their finding of desertion from 
February, 1901, must have thought that 
there was no desertion in July, 1900, and 
that the original separation was brought 
about by the fault of the wife. That being 
so, the true remedy was by filing a petition 
for restitution of conjugal rights. The 
husband was willing to take his wife 
back. 

[Gk)BELL Barnes, J. — Is there no 
authority for this proposition — ^that if the 
cohabitation is brought to an end by the 
act of the party complaining, nevertheless 
the statutory period for desertion may be 
reckoned from the date of the refusal uf 
the other party to return f] 

Lapingtim v. Lapington [l888]® is an 
authority to the contrary. The cause 
of complaint must appear complete in 
the original petition, and is not to be 
got over by filing a supplemental petition 
or amendment. 

[QoBELL Babnes, J. — Assumiug that 
there is no desertion originally, yet, if the 
husband does desert subsequently, does 
the filing of a petition for dissolution of 
marriage alleging against him adultery 
and cruelty stop the period for desertion 
from runnmg 9] 

The petitioner cannot make the respon- 
dent guilty of desertion by making un- 
foundeid charges of adultery, and so 
keeping the respondent at arm's length. 
In Farmer v. Farmer [i884],^ where, after 
a cessation of cohabitation in 1880 the 
wife discovered early in 1884 that the 
husband had been living in adultery vrith 
another woman for some time, and forth- 
with filed her petition for adultery and 
desertion. Lord Hannen, while offering 
a judicial separation, refused a divorce, 
holding legal desertion not established on 
the facts. He is reported to have said, 
''if the facts that I have suggested 
warrant it, file another petition when the 
two years have elapsed." He does not 
say that desertion had actually com- 
menced. 

[€k>BELL Babmes, J. — ^You contend that 
the filing of a petition for divorce puts an 
end to the desertion.] 

(6) 68 L. J. P. 26 ; 14 P. D. 21. 

(7) 53 L. J. P. 113; 9 P. D. 246. 
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Yes, if the petition is filed within two 
years from the commencement of the 
desertion alleged. If the desertion ter- 
minated hy her husband's return she 
would be condoning his alleged offences 
by permitting Jit, which is a reduciio ad 
abstmkbm. The essential element of 
desertion is that his absence is contrary 
to her wish — Thompaan v. Thompson 
[1858] * and Ward v. Ward [l858].^ 

By taking these proceedings she is con- 
senting to his absence as much as she 
would be if executing a deed of separation. 
In Parkiruon v. Parkinson [l869],^® within 
two years from the commencement of 
desertion the wife executed a deed of 
separation, and it was held that she had 
bargained away her right to relief. 

The true test is this— that a petition 
filed for desertion, cruelty, and in the 
alternative for restitution would be in- 
consistent. 

W, T, Barnard, in reply. — ^The second 
decision in Fitzgerald v. Fitzgerald^ is 
good law and common sense. The 
Matrimonial Causes Act, 1884, was not 
then in force. The question is whether 
the husband intended desertion before 
the wife commenced proceedings. Drew v. 
Drew [i888] ^* is an authority by analogy. 

[The substance of the argument on costs 
appears in the judgment.] 

Cur. adv. vult. 

May I2.--G0EELL Barnes, J., after 
referring to the fiicts and findings of 
the jury, continued : Those findings are 
matters for argument. Two points in 
connection present difficulty and have 
required careful consideration. The first 
point is this — that, having regard to the 
dates, the desertion commenc^ two years 
before the filing of the supplemental 
petition, but not two years before the 
filing of the original petition ; and there- 
fore the question arises whether, having 
rpgard to these dates, the finding of deser- 
tion is not an immaterial one because the 
filing of the original petition put an end 
to the desertion, the statutory period for 

(8) 27 L. J. P. & M. 66. 

(9) 27 L. J. P. Sc M. 63. 

(10) 39 L. J. P. & M. 14 ; L. R. 2 P. & D. 26. 

(11) 67 L. J. P. 64 J 13 P. D. -97. 



which had then begun. The second point 
is this — ^that the desertion so found com- 
menced at a date when the parties were 
living apart, and therefore it is contended 
that there could be no desertion. I will 
deal first with the second point. The 
desertion found began when the parties 
were not living together as man and wife, 
and the question is how is that finding 
to be dealt with, having regard to the 
admitted £su!ts of the case. (DhQ this point 
they are these : The parties were living 
together in the petitioner's father's house 
until July 7, 1900, and they were not 
living together on February 14, 1901. 
The petitioner's case, as opened and main- 
tained throughout, was that the husband 
left his wife on July 7, 1900, and fix)m 
that time forward refused to come back 
or provide for her. That is the substance 
of the petitioner's case. The respondent's 
case was that they were turned out of the 
house of the fisither where they were living 
together, and that the wife would not 
leave her fether and refused to come and 
live with her husband. That was the 
issue of £eust, and evidence was given to 
shew what took place on July 7, 1900. 
There were other matters in the corre- 
spondence later, but the main issue was 
with reference to that particular time. 
The jury were asked by the petitioner's 
counsel to accept the account given by 
her and her witnesses as to the occurrences 
in July, 1900. The respondent's counsel 
urged his view as to what then took 
place. The issue was between the parties 
as to the occurrences on July 7, 1900, 
and was so marked that, having regard to 
their finding, it seems to me impossible 
that the jury could have arrived at it 
without disbelieving the petitioner and 
her witnesses as to what took place on 
that date. I say this, having regard to 
the fact that the finding must have been 
due to what the jury considered the in- 
credibility of the petitioner's evidence. 
Having separated in July, 1900, and 
being apart, in fiict, in February, 1901, 
one is forced to consider what that finding 
must mean as to the cause of the separa- 
tion. 

The finding, I think, necessarily shews 
that, having regard to the course of the 



Digitized by 



Google 



Vol, 78.] 



FROBATE, DIVOBCB, AND ADMIKALTY DIVISION. 



Ill 



Kay v. Kay, Div. 

contest, and what was put before the 
jury on both sidee, the original separation 
was brought about by the fiiult of the 
petitioner and her father. If so, what 
was the position in February, 1901, the 
date from which desertion as found pro- 
ceeds f It seems to me that cohabitation 
had then ceased, and that, according to 
the principles laid down in the cases of 
FUzfferald v. Fitzgerald ^ and Bradshaw 
y. Brad^MW [1896],^' the charge of deser- 
tion was made so as to commence when 
the cohabitation had, not in strict but in 
a modified sense, as explained in Brad- 
shaw V. BradthatVf^^ ceased by the act of 
the petitioner, and that the charge of 
desertion cannot be maintained. In 
FUzgerald v. Fitzgerald ^ the Judge Ordi- 
nary says : " No one can ' desert ' who does 
not actively and wilfully bring to an end 
an existing state of cohabitation. Cohabi- 
tation may be put an end to by other acts 
besides that of actually quitting the 
common home. Advantage may be taken 
of temporary absence or separation to 
hold aloof from a renewal of intercourse. 
This done wilfully, against the wish of 
the other party, and in execution of a 
design to cease cohabitation, would con- 
stitute * desertion.' But if the state of 
cohabitation has already ceased to exist, 
whether by the adverse act of husband or 
wife, or even by the mutual consent of 
both, desertion,' in my judgment, be- 
comes from that moment impossible to 
either, at least until their common life and 
home have been resumed. In the meantime 
either party may have the right to call 
upon the other to resume their conjugal 
relations, and, if refused, to enforce their 
resumption ; but such refusal cannot con- 
stitute the offence intended by the statute 
under the name of 'desertion without 



The President and I considered that 
decmoninBradshatov.Bradihau)}^ There 
the President said : ** There is a very 
common misunderstanding of the effect of 
those two dedsions. It is true that there 
cannot be desertion of a wife by a 
husband unless the cohabitation is 
broken by some act of desertion. But 

(12) 66 L. J. P. 81 ; [1897] P. H. 



cohabitation does not necessarily imply 
that a husband and wife are living to- 
gether physically under the same roof; if 
that were so, there would be large classes 
of persons to whom the term could have 
no application: married domestic ser- 
vants, for example, who cannot live day 
and night under the same roof^ but yet 
may cohabit together in the wider sense 
of the term. The two cases cited have 
one common feature : in each of them 
there were two persons living separate 
from each other by mutual consent, and 
not cohabiting together, and in such a 
case there clearly could not be desertion 
unless there were resumption of cohabi- 
tation." 

The effect of these decisions is that 
cohabitation does not necessarily mean 
that the parties should be under the 
same roof — ^that is to say, one of them 
may be away on business or on a visit, 
and still there may be cohabitation in 
that they see as much of each other as 
they can. There is no suspension of such 
conjugal relations as they are able to 
have. Then it was said that, although 
desertion may not have occurred in July, 
1900, cohabitation, at all events, ceased 
on or before February 14, 1901, and that 
after that time at any rate the husband 
must be taken to have refused cohabi- 
tation, because he did not comply wi^ 
the solicitor's letter received by him on 
that date — ^in other words, iMt desertion 
may commence whilst the parties are 
living separate, although the husband 
may be making a proper provision for 
the wife, if there is a demand for cohabi- 
tation and a refusal to comply. 

I have endeavoured to appreciate that 
argument, but it seems to me that, having 
regard to cases I have refiarred to, if the 
oi^y difficulty is alleged desertion, and 
the party complaining of the desertion 
has caused the separation, his or her only 
remedy is by a suit for restitution of con- 
jugal rights. Counsel for the petitioner 
referred me to the report of FUzgerald v. 
Fitzgerald^^ from which it would appear 
that after the first hearing of that suit the 
petitioner had applied to the respondent 
to resume cohabitation and been reftused, 
and that a second petition for adultery 
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and desertion had then been filed and had 
succeeded. In that report there is 
nothing to shew what principles shoald 
be acted on other than those I have 
referred to. According to the report of 
the original hearing of FUzgerald v. Fitz- 
gerald,^ there seems to have been no oppo- 
sition, and in this further report it is 
stated that the husband had filed no 
answer. So that these matters which 
have now been fully argued before me in 
the {present case do not seem to have 
been properly investigated or considered 
at that time. Now, as I have said, it 
must be taken to have been decided by 
thejury adversely to the petitioner that 
the respondent intended to keep apart 
only from February, 1901. It is difficult 
to understand that finding when one feels 
that on the whole question of desertion 
the jury must have been adverse to the 
petitioner, and they could not have 
credited her. I think that that finding 
is legally adverse to the petitioner, having 
regard to what occurred on February 14, 
1901, and the legal position then. 

The other point is one of considerable 
difficulty also. This was raised by counsel 
for the respondent, and is this — ^that the 
two years necessary to constitute desertion 
had not expired at the date of the filing 
of the original petition, and that the 
petitioner's position is not improved by 
the filing of the supplemental petition 
after the two years have expired. 

On this point it is necessary to attempt to 
extract some principle from the oases ; the 
point really made is this — that the attitude 
of the petitioner to the respondent during 
the two years must admit of the return 
of the respondent to cohabitation, and 
that by filing, prosecuting, and maintain- 
ing a petition for divorce, a petitioner 
has adopted a position which has rendered 
it impossible for the respondent to return. 
The argument for the petitioner comes to 
this : ^e time runs unless the respondent 
takes means to bring the separation to an 
end, and that the finding of the jury 
shews that he did not do so. 

In KeMeweU v. XetOevM,^ which was 
a suit for cruelty and adultery, it was 
alleged that the respondent left the peti- 
tioner in November, 1877, and the two 



years period was not complete at the 
time of filing the petition. There was 
no appearance. The Court was satisfied 
as to the adultery, but not as to the 
cruelty; an application was at the 
hearing granted to amend the petition 
by charging desertion in that (unde- 
fended) case. That was not a decision 
what ought to be done in a contested 
case, nor is the legal position of the 
parties considered there^ having regard 
to the amendment. 

In Knapp v. Knapp ^ the petition was 
by leave withdrawn, and a fresh petition 
filed for the same adultery and desertion 
then accrued complete since the filing of 
the first petition. There was no appear- 
ance and the authority is a doubtful one, 
this, again, being an undefended case ; but 
there is an important passage in the 
judgment of the President, who says, 
'* There never was a time at which tiie 
petitioner was bound to go back and live 
with him, because she was always justified 
in refusing to do so as long as he con- 
tinued to live with the woman for whose 
company he had abandoned her; and 
therefore as it was in the beginning 
desertion on his part, and the circum- 
stances have never been changed, that 
state of things, which was a desertion in 
the first instance, has continued such for 
now more than two years, and consequently 
the petitioner is entitled to succeed." 

The point made there is that, if the 
husband has deserted his wife and then is 
found living with another woman, the 
mere fact that the petitioner institutes a 
suit for dissolution within the time and 
then drops it, and brings a suit for dis- 
i^olution after the time has expired, the 
mere fact of filing the first petition at a 
time when the wife is in no way bound to 
go back to the husband on account of his 
adultery, will not stop the desertion 
running. 

But if there is nothing intervening but 
desertion, that can be put an end to. In 
Wood V. Wood^ the respondent left his 
wife in 1884 and lived in adultery. The 
President found the desertion not estab- 
lishedi and offered to adjourn the hearing 
or grant a judicial separation. The 
hearing was adjourned, and a supple- 
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mental petition resulted in a decree niai 
for dissolution being pronounced ; but the 
present point was not before the Oourt, 
and there was never in that case a state 
of fiicts in which the petitioner was bound 
to return if the respondent had come and 
said, **True I deserted you, but I want to 
come back." I do not think that Laping- 
ton V. Lofpington ^ has much bearing on 
the matter. There is little to be gathered 
from it, except in so &r as it is adverse to 
the present petitioner. 

The question must be looked at on 
grounds of principle. Desertion is wilful 
separation \>y the respondent without 
reasonable cause and without the consent 
of the petitioner. I think that to main- 
tain desertion throughout the two years the 
same position must be maintained through- 
out the time ; the state of afiSurs must 
amount to keeping up the desertion for 
the whole period. 

It seems to me that if nothing has 
happened during the two years to entitle 
the wife to refuse to return to the 
husband should he desire her to do so, the 
petitioner, by filing a petition for divorce 
in the interval and making and maintain- 
ing charges which are in fieust unfounded, 
and give her no right to say to him '* I 
will not have you back," and as an 
incident of the proceedings obtaining and 
enforcing an order for alimony, has her- 
self by that act put it out of the power of 
the respondent to do anything ; and the 
position is that the petitioner by her own 
act shews that she is no longer willing to 
receive her husband back, and she can no 
longer be held entitled to treat him as 
deserting her, which would involve an 
inconsistency, inasmuch as she has put it 
out of his power to return, and is no 
longer willing to receive him. This is a 
different case fix)m that decided by Lord 
Hannen, where the petition was pre- 
sented under circumstances entitling the 
wife to say that she would not receive her 
husband back, and where, therefore, there 
was no reason why the desertion should 
not be treated as continuing to run, and 
why she should not say " I will not have 
you back /or your conduct.'' That is the 
legal position, I think, of the parties ; and, 
if my view is correct, the finding by the 



jury of desertion is immaterial in this 
case, and does not entitle the petitioner to 
a decree of judicial separation, having failed 
to obtain a divorce. 

As to the question of costs, the case has 
lasted a long time. The petitioner desires 
her full costs on the desertion issue, 
because on that she has obtained a verdict, 
and also her costs up to the amount 
secured of the issues on which she £&iled. 
On the other hand, the respondent, while 
not objecting to petitioner having her 
costs on the desertion issue, asks that she 
should not receive costs of the issues on 
which she failed, and that he should be 
allowed to set off as against the costs of 
the desertion issue the costs incurred by 
him in meeting the charges made against 
him on the issues on which the petitioner 
has failed. The proper principles of 
taxation are fully considered in the case 
of Aah V. A$h [1893].^' If the costs had 
been reasonably incurred by the petitioner 
in presenting a reasonable case they 
should be allowed her, even in the event 
of her charges failing. It is essential, 
however, that the charges should have 
substance, and that the costs should be 
reasonably incurred. If the charges pre- 
sented no reasonable prospect of success, 
they have been incurred at the risk of the 
party incurring them, and not at the risk 
of the party who gives the security. 

[The learned Judge then proceeded to 
examine in detail the charges made, the 
evidence by which they were supported, 
and the amount of corroboration which 
they had received, and proceeded as 
follows :] These charges feuled, and rightly 
faOed. It seems to me, when you look at 
this case broadly, when you look at it 
froih the point of view of the details of it, 
and as it was got up by the petitioner's 
side, it was a case which, so &r as the 
charges of adultery and cruelty are con- 
cerned, was hopeless fix)m first to last, and 
that it was unreasonable to present those 
charges, and that they were diarges which 
were recklessly and oppressively put for- 
ward against the respondent. The petition 
and supplemental petition must be dis- 
missed. The only costs allowed to the 

(13) 62 L. J. P 7 ; [1893] P. 232. 
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petitioner will be those of the deeertion 
issue, and the respondent will be allowed 
to set off as against these the easts 
incurred by him on the issues as to which 
the petition fiailed. 



Solicitors — Bosk, Mellor & Norris, agents for 
B. W. Bobinson, Blackpool, for petitioner; 
Ayrton, Biscoe 8c Barclay, agents for Oobbett, 
Wheeler & Gobbett, Manchester, for respon* 
dent. 

[Eeported hy R. M, Middleton Esq., 
BtMrritter-at'Law, 



Divorce. \ 

GORELL BaBNSS, J. { EyANS V. EvAKS AND 

1904. \ Blyth, 

June 15, 21, 27. ) 

Divorce — Evidencs — FetUion to Vary 
SetthmenU — Trial of Ismte ob to Legiti- 
tnacy — Liability of Witness to Answer 
Queetiona tending to shew AduUery — 
Evidence Fiirther Amendment Act^ 1869 
(32 d! 33 Vict. e. 68), «. 3. 

A petition to vary a eettlemeni under 
section 5 of the MiUrimonial Causes Act^ 
1859 (22 <k 23 Vict. c. 61), is not a pro- 
ceeding instituted in consequence of adultery 
within the meaning of section 3 of the 
Evidence Further Amendment Acty 1869. 

A witness called upon the trial of an 
issue as to legitimacy directed upon wush a 
petition to vary a settlement to prove his 
or her aduUery {being a matter relevant 
upon the trial of such an issue) is not pro- 
tected from being liable to anmoer questions 
tending to shew such adultery either- by 
statute or by the general rule of law that 
a witness is not bound to incriminate him- 
self or herself 

Semble, the proviso to section 3 of the 
Evidence Further Amendment Act, 1869, 
should be read as foQows: *^ If'o witness in 
any ' such ' proceedings^ ; omd the proviso 
accordingly applies only to proceedings 
instituted in consequence of adultery. 

This was the hearing of an issue as to 
the Intimacy of a child directed in the 



course of a petition for the variation of a 
marriage settlement. 

The argument, as the result of which 
the issue was directed, is reported ante^ 
p. 87. 

In the course of the hearing counsel 
for the husband, the petitioner, called 
Blyth, the co-respondent in the original 
suit, who now attended on subpoma, to 
prove an adulterous intercourse with the 
wife, the respondent in the original suit, 
and the witness was asked whether he 
had lived with the respondent as man 
and wife at a date when it was shewn 
that the husband had no access and from 
intercourse at which Blyth might in the 
course of nature have been the father of 
the child. 

Rawlinson, ir.(7.,and Willoek, on behalf 
of the official solicitor, guardian ad litem 
of the in£EUit whose legitimacy was in 
issue, objected to the question on the 
ground that under section 3 of the 
Evidence Further Amendment Act, 1869,' 
no witness in any proceeding is liable to 
be asked or bound to answer any ques- 
tion tending to shew that he has been 
guilty of adultery. 

[GoBELL Babnes, J., after referring to 
HeMethuMite v. Bebblethwaite [i869] ^ and 
pointing out that the object of the section 
cited was the protection of the witness 
who might waive his right, proceeded, 
according to usual practice, to caution the 
witness, who stated that he declined to 
answer the question unless compelled to 
do so.] 

W, T, Barnard and Lawless^ for the hus- 
band. — ^The word " such " is omitted per 
incuriam in the cited section of the 

(1) Section 8 of the Evidence Further Amend- 
ment Act provides that " The parties to any 
proceeding instituted in consequence of adal- 
teiy, and the husbands and wives of such par- 
ties, shall be competent to give evidence in such 
proceeding: Provided that no witness in any 
proceeding, whether a purty to the suit or not, 
snail be Ihible to be asked or bound to answer 
any question tending to show that he or she 
has been guilty of adultery, unless such witness 
shall have alieady given evidence in the same 
proceeding in disproof of his or her alleged 
adultery." 

(2) 39 li. J. P. & M. 16; L. R. 2 P. & D. 29. 
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statute — see StephentfM DigeH of the Law 
of Evidenoe {6ih ed.), art. 109, p. 127; 
and the authority of Lord Hanneu is in 
favour of this view — if., othenoiM D. 
V. J>. [1885].* 

The correct wording of the section runs 
as follows: ''Provided that no witness 
in any ' such ' proceeding shall be liable 
to be asked or bound to answer," &c. 

This limits the operation of the section 
to proceedings instituted in consequence 
of adultery. The trial of this issue is a 
proceeding entirely separate and distinct 
fix>m the divorce petition, and is not in- 
stituted in consequence of adultery. It 
is a separate proceeding under a dif- 
ferent statute — Matrimonial Causes Act, 
1859 (22 dc 23 Vict. c. 61), s. 5, which 
applies to suits for nullity of marriage as 
well as those for dissolution. 

The language of Lord Bowen in 
Stanhope v. Stanhope f 1886] * shews that 
a petition to vary settlements is not a 
step in the suit for dissolution, but is 
further relief outside that suit. 

It is merely an accident that the trial 
takes place in this division. The pro- 
ceedings might have been taken in 
Chancery for directions as to the applica- 
tion of the trust funds — Bumaby v. Baillie 
[1889].* 

[He also referred to Nottingham Union 
V. Tomkineon [l879],* which was a bas- 
tardy ca^e, where Qrove, J., is reported 
to have said, at page 174 of the text, 
'' My opinion is that the statute applies 
only to proceedings instituted on the 
ground of adultery in the Divorce 
Court."] 

Raujlineon^ K.Cy and Willoek, for the 
official solicitor. — ^When parties to suits 
were first made compellable or competent 
witnesses by the Law of Evidence Amend- 
ment Act, 1851 (U & 15 Yict. c. 99), 
proceedings in the Ecclesiastical Courts or 
instituted in consequence of adultery were 
expressly excepted from the operation of 
the Act by section 4. By section ^43 of 
the Diyoroe Act, 1857 (20 & 21 Vict, 
c. 85), it is provided that (though the 

(3) 10 P. D. 176. 

(4) 56 L. J. P. 86 ; 11 P. D. 103, at p. 109. 
(6) 68 L. J. Oh. 842 ; 42 Ch. D. 282. 

(6) 48 h. J. M.C. 171 ; 4 C.P. O. 343, 



petitioner may be a competent witness) 
he or she shall not be bound to answer 
any question tending to shew him or her 
guilty of adultery. 

By section 48 of the same Act, the 
common-law rules of evidence are im- 
ported into this Court. . This was foUowed 
by section 3 of the Evidence Further 
Amendment Act, 1869, which should 
receive the widest construction of which 
the words of the section are capable. The 
section on the &ce of it applies not only 
to original suits, but to all matters sub- 
sidiary to them. 

The petition to vary is entitled as in 
the suit — and the co-respondent is liable 
for the costs which are costs of the 
petitioner in the original suit — Oill v. 
QUI [1863].^ The whole machinery of 
variation is subsidiary to the principal 
suit. It is submitted, therefore, that 
statute law expressly forbids the putting 
of the question to the witness. 

But even apart from statute the rule 
of law is clear as expressed by Lord 
Bowen in Bed/em v. Bedfem [1891],^ 
that *^ It is one of the inveterate principles 
of English Law that a party cannot be 
compelled to discover that which, if 
answered, would tend to subject him to 
any punishment, penalty, forfeiture, or 
ecclesiastical censure. In these dayS| 
when the thunders of the Church have 
become less formidable, the rule, so four as 
it relates to ecclesiastical censure, seems to 
wear an archaic form ; but adultery is a 
charge of such gravity as to render it not 
unnatural that we should find the 
doctrine still applicable to it — that 'no 
one is bound to criminate himself.' " 

[They also referred to Reg. v. Boyea 
[1861],* Harvey v. LovekinVi^eA],^^ Spokes 
v. Groevenor [1897],^* Browneword v. 
Edwards [l76ij," Uhetwynd v. Lindon 
[nS2y^HXLdHarria(mY.SotUhoote [l75l].**] 

W. T, Barnard^ in reply. — As to the 

(7) 33 L. J. P. & M. 43 ; 8 8w. tc Tr. 869. 

(8) 60 L, J. P. 9, at p. 12; [1891] P. D 
189, at p. 147. 

(9) 30 L. J. Q.B. 301 ; 1 B. & 8. 311. 

(10) 64 L. J. P. 1 ; 10 P. D. 122. 

(11) 66 L. J. Q.B. 672 ; [1897] 2 Q.B. 124. 

(12) 2 Yes. sen. 243. 
(18) 2 Yen. sen. 46a 

. (14) 1 AOl 628. 
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general law of the case, and apart from 
statute, the cases relied upon on the 
other side of Bed/em v. Bed/em* and 
Harvey v. Lovekin ^^ are distinguishable. 

jRedfem v. Red/em ^ decides that where 
there is a suit for dissolution no discovery 
will be ordered to prove adultery. Harvey 
V. Lovekin '® was a case of nullity in which 
it was decided that a party interrogated 
might object to answer interrogatories 
tending to shew that he was guilty of 
felony. The older cases referred to are 
generally on the point that discovery will 
not be ordered tending to incriminate ; 
in Beg. v. Orton^ referred to in StepherCa 
Digest of the Law of Evidence (6th ed.), 
under article 129, page 147, this very 
question was allowed in cross-examina- 
tion. 

Le Bas, for the wife, took no part in 
the argument. 

June 21.— GoRELL Babnxs, J. — In this 
case the co-reepondent in the divorce suit 
was called as a witness, and counsel for 
the husband proceeded to ask him ques- 
tions tending to shew that he had been 
guilty of adultery. The co-respondent 
took the point that he thought he ought 
not to answer the question unless le^ly 
liable to do so. The question is a difficult 
one, and has been argued in support of 
the contention of the witness by the 
counsel for the official solicitor. This he 
is not strictly entitled to do, because the 
privilege is that of the witness; the 
witness, however, has had the satisfaction 
of having counsel's assistance in the pro- 
tection of his position. 

I have now to determine whether he 
is liable to be asked or bound to answer 
such a question. 

The first point to be decided is whether 
he is protected by section 3 of the Evi- 
dence Further Amendment Act, 1869. 
The first part of that section is a practical 
re-statement of the law repealed by 
section 1. The material portion of the 
section is as follows : " Provided that 
no witness in any proceeding, whether a 
party to the suit or not, shaU be liable to 
be asked or bound to answer any question 
tending to show that he or she has been 
guilty of adultery." According to my 



view, the suggestion of the learned author 
of the text-book on evidence referred to 
in the course of the argument, supported 
as it is by the authority of Lord Hannen 
in if., otherwise D. v. Z>.,^ is correct, and 
the word " such " is to be read into the 
section. The further wording of the 
section, moreover, is, I think, consistent 
with this view. Therefore, if the matter 
is to be decided on that section alone, I 
think I must hold that the operation of 
the section is limited to proceedings in 
consequence of adultery, and the question 
resolves itself into this : Is this a proceed- 
ing instituted in consequence of adultery? 
This is a petition to vary a settlement. 
In the course of the proceedings on that 
petition a question has arisen whether 
the child in question is the child of the 
marriage, and the present issue has been 
directed on that point, and it is true that 
in the course of that issue the question of 
the admissibility of this evidence arises, 
but I think it arises not in a proceeding 
instituted in consequence of adultery, but 
in a petition for variation of settlements. 
The objection, of course, is that the 
petition to vary is part and parcel of the 
divorce proceedings. On the other hand, 
it is said that it is separate matter. Now 
it is true that the petition to vary would 
not be on foot unless a divorce had been 
obtained, but that does not make the 
petition to vary necessarily a proceeding 
in consequence of adultery. It is a 
separate proceeding on a separate petition. 
The jurisdiction depends upon section 5 
of the Matrimonial Causes Act, 1859 
(22 & 23 Vict. c. 61), which applies to 
suits for nullity as well as those for dis- 
solution of marriage, shewing that the 
petition to vary is not a necessary conse- 
quence of adultery, as it might follow a 
nullity suit. That is the section which 
confers the jurisdiction to exercise the 
power, and the manner of its exeixnse 
appears from rules 95 to 103 and rule 204, 
according to which the application is to 
be by separate petition. Rule 103 speci- 
fically refers to the *< final decree in the 
principal cause," shewing that the petition 
to vary is treated as separate matter. 
The language of Lord Bowen in the case 
of SU»Mope V. Stanhopst^ referred to in 
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the argmnenb, amounts to an authority 
that the order for variation is relief out- 
side the suit. There is further the state- 
ment of Mr. Justice Grove in the case of 
NcUingham Union v. Tomkimon^^ re- 
ferred to in the argument. 

The general result, I think, is that a 
petition to vaiy is a cause separate and 
distinct from the original divorce cause, 
and not instituted in consequence of 
adultery within the meaning of the 
statute referred to, but as a sequence 
to a decree of divorce having been 
obtained. 

I have now dealt with the first two 
points as to the reading of the section 
and its effect, but Mr. Willock has 
further contended that, even apart from 
the section, general considerations of law 
forbids the putting of the question to 
the witness. Several cases, including 
Rtdf&m V. Redfim^^ were referred to on 
this point, but there are two authorities 
at all events which I think are conclusive 
on this branch of the argument. One 
is that of Reg, v. OrUm [l874], mentioned 
in the footnote to SUphevda IHgeBt of the 
Law of Evidence (6th ed.), art. 129, p. U7, 
where a witness appears to have been 
ordered to answer this identical question 
in cross-examination. 

The other is the very pertinent passage 
in thejudgment of Chief Justice Oockbum, 
in Reg. v. Boyee^ where he is reported to 
have said : *' Further than this, we are of 
opinion that the danger to be appre- 
hended must be real and appreciable, with 
reference to the ordinary operation of law 
in the ordinary course of things — not a 
danger of an imaginary and unsubstan- 
tial character, having reference to some 
extraordinary and barely possible con- 
tingency, so improbable that no reason- 
able man would suffer it to influence 
his conduct. . • . The object of the law 
is to afford to a party, cdled upon to give 
evidence in a proceeding inter alioej pro- 
tection against being brought by means 
of his own evidence within the penalties 
of the law. But it would be to convert 
a salutary protection into a means of 
abuse if it were to be held that a mere 
imaginary possibility of danger, however 
remote and improbable, was sufficient to 



justify the withholding of evidence essen- 
tial to the ends of justice." Quite apart 
from my view as to the construction of 
the statute, I cannot see how it can be 
reasonably contended that there is any- 
thing more than, to use the language of 
Chief Justice Cockbum, '< a mere imaginary 
possibility of danger" to the witness. 

I think that my duty requires me to 
compel the co-respondent Blyth to answer 
the question which has been put to him. 

The question having been then put to 
Blyth, and answered by him in the affir- 
mative, and a body of other evidence 
having been given, counsel for the peti- 
tioner and the official solicitor addressed 
the Court on the evidence. 

Cur. adv. vuU. 

June 27. — Gorell Babneb, J., held 
that the petitioner was not the father of 
the child. 

Solicitors — Beal & Payne, for hiuband ; 
Young, Jaokaon, Beard & King, for wife ; 
Official SoUcitor, for infant. 

IReported hy R. M. MiddUt(m, JStq., 
Rarrigter-at-lMW. 



[IN THE COURT OF APPEAL.] 
Collins, M.B.^ 
Stirling, L. J. I m r^ 

1904 I Cheapsibe. 

July 11. ) 

Shipping — Juriedietion — Action far 
Salvage Servicea—Cotmierdaimfor Breach 
of Charterpartff — JEmbarraaaing Fair 
Trial of Aotion^Rulea of Supreme Court, 
Order XIX. rulea 3 and 27. 

The AdmiraUy Diviaion haa juriedietion 
to eniertain a claim for damagea in reaped 
of a breach of a eharterpartf/, and may in 
ita diaoreliion allow in a proper eaae auch 
a claim to be aet up by way of counter- 
daim in an action in rem-^for example, in 
a aahage action. 

Appeal by the plaintiffs from an order 
of Gorell Barnes, J., reversing an order 
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of the Admiralty Begistiar, who had 
struck out the oonnterdaim in the action. 

The plaintifis, who were foreigners 
resident abroad, were the owners, master, 
and crew of the, s.s. Oteatt Dieksarif and 
the defendants were the owners of the 
S.S. Cheapside and her freight. The 
action was brought to recover remunera- 
tion for salvage services alleged to have 
been rendered to the Cheapaide in the 
river Petschora in Northern Russia. The 
plaintiffs alleged that while their vessel 
was piloting the Cheapnde down the river 
and proceeding ahead of her to indicate 
the channel, the CheapHde went aground, 
and the Oaear Diekaon towed her off. 
They further alleged that, owing to the 
accumulation of ice in the river, which 
had carried away many of the beacons, 
the navigation was rendered extremely 
difficult. 

The defendants denied that any salvage 
services were rendered by the 0«car 
Dickaon^ and they alleged that the Cheap- 
aide went aground owing to the negli- 
gence of the Oaoar Dickaon in failing to 
guide the Cheapaide through the proper 
channel. They further alleged that by 
two charterparties the owners of the Oaear 
Dickaon were the charterers of the Cheap- 
aide, and owing to their delay in loading 
her she was late in attempting to cross 
the bar ; and they counterclaimeii damages 
against the owners of the Oaoar Dickaon 
for breach of the charterparties in detain- 
ing the Cheapaide. 

The plaintiffs applied to the Registrar 
to strike out the counterclaim upon the 
following grounds : first, that the Admi- 
ralty Division had no jurisdiction to en- 
tertain such a claim ; and secondly, that, 
assuming there was jurisdiction to enter- 
tain it, it would embarrass and delay the 
£sur trial of the action within Order XIX. 
rule 27 to allow the counterclaim to 
stand. 

The Registrar, while of opinion that the 
Admiralty Division had jurisdiction to 
entertain the counterclaim, held that it 
would embarrass and delay the fiur trial 
of the action if the counterclaim were 
allowed to stand, and he accordingly 
struck it out. 
On appeal, Oorell BameSi J., reversed 



the order of the Registrar, and ordered 
that the counterclaim should stand. 
The plaintiffis appealed. 

Dawaon Miller, for the plaintiffs. — ^The 
action is an action in rem ; the counter- 
claim is a claim in peraonam which cannot 
be entertained by the Admiralty Division. 
An action in rem cannot be converted 
into an action in peraonam — The Bowea- 
fiM [1884].! The case relied on before 
Goreil Barnes, J., of GriimdJUyi>een v. 
Haimlyn [l892],' had no bearing on the 
matter, as the sole question there was one 
of service. Secondly, even assuming the 
Admiralty Division has jurisdiction to 
entertain it, the counterclaim ought not 
to be tried in the action for salvage. The 
claim for salvage would be tried in the 
ordinary way by a Judge sitting with 
assessors, while the defendants would be 
entitled to have the counterclaim tried by 
a jury— Order XXXVI. rule 6. Great 
inconvenience will thus arise by having 
the same facts tried by two different 
tribunals. Such a counterclaim therefore 
cannot be conveniently disposed of in the 
pending action within the meaning of 
Order XIX. rule 3; and the Registrar 
was consequently right in striking it out 
under Order XIX. rule 27, as tending to 
embarrass or delay the fair trial of the 
action — The Germamc [i896].' 

D, Stephena, for the defendants. — Since 
the Judicature Act, 1873, the old Admi- 
ralty Court has ceased to exist; the 
Admiralty Division is part of the High 
Oourt and has jurisdiction to entertain 
any claim. Such counterclaims — namely, 
those in peraonam^&te frequently set up 
in actions in rem. As to the second 
point, there need be no difficulty about 
the trial of the action. The Judge can 
try the whole action with a jury ; it is 
entirely within his discretion so to order, 
as the plaintifib have no absolute right to 
have the salvage claim tried by a Judge 
sitting with assessors. The only doubt 
felt by Goreil Barnes, J., was whether 
the plaintiffs could be made liable by way 
of counterclaim, they being foreigners 

(1) 51 L. T. 128; 5 Asp. M.O. 265. 

(2) 8 Times L. B. 231. 

(8) 65 L. J. P. 58 i [1896] P. 84. 
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lesident out of the jurisdiction who oould 
therefore not he served with a writ ; hut 
his douht upon this question was removed 
hy the case of OrieTuUoveen v. ffamlyn.'^ 
In that case a Dutch firm had brought 
themselves within the jurisdiction by 
suing in this country, and it was held that 
the defendants were entitled to set up a 
counterclaim in that action. 
[He was stopped.] 

Collins, M.R. — ^This is an appeal from 
an order of Mr. Justice Gorell Barnes, 
who refused to strike out a counter- 
claim which he was asked to strike out on 
two grounds. 

The action was brought by the owners, 
master, and crew of a pilot boat — the 
Oscar Dickaon — who are foreigners resi- 
dent out of the jurisdiction, for salvage 
services. The defendants put in a de- 
fence, and set up a counterclaim against 
the plaintiffs for delay on their part as 
charterers of the defendants' vessel in 
loading her. The counterclaim is in 
peraancan, not in rem. 

For the plaintiffs it is said that this is 
an attempt to join by way of counterclaim 
an action in personam with an action in 
rem^ and it is contended that the Court 
of Admiralty has no jurisdiction to do 
this. That point has been raised before, 
and it has been decided that the Judge 
of the Admiralty Division being a Judge 
of the High Court has jurisdiction to 
entertain such a counterclaim. It is a 
matter for the discretion of the Judge of 
the Admiralty Division, subject to the 
review of this Court, whether or not he 
will entertain it in the action in rem. 
In this case the Judge has felt himself at 
liberty to do justice between the parties 
by not dividing the two jurisdictions, and 
by allowing the claim and counterclaim to 
be tried together. As the defendants 
would not have been in a position to 
bring their counterclaim as a separate 
action because the plaintiffs are foreigners 
resident out of the jurisdiction, they 
desired to avail themselves of the fact 
that the plaintiffs have, by bringing this 
action, submitted to the jurisdiction, and 
it is perfectly clear that that was a proper 
ODurse for the defendants to take. Accord 



ingly the Judge, founding himself upon 
the case to which we have been referred — 
Oriendiovem v, Hamlyn^ — and the opi- 
nion expressed therein by Lord Cole- 
ridge, and having jurisdiction to do so, 
considered himself abundantly justified in 
exercising his discretion by allowing the 
countercUim to stand. There is not the 
difficulty here that there was in the 
case of The Germamc? There the 1^1 
standards would have been different in 
the action in rem from those in the action 
inpereonam) common-law standards being 
applied to one part of the case, and Admi- 
ralty standards to another. There was also 
the complication that a jury would be the 
mode of trial in one part of the case, and 
the ordinary AdminJty method in the 
other. The present case is entirely free 
from all this. No question of contributory 
negligence is here in question, as was the 
case in The Germanic,^ and the law to be 
applied is the same as to both parts of the 
case. Consequently the difficulty sug- 
gested as to a jury trying one part of the 
case and the Judge trying another part 
does not exist, because the defendants 
may ask the Judge to try the Admiralty 
cause of action with a jury. The Judge 
would have a discretion as to trying both 
parts of the case with a jury. In my 
opinion, the Judge has exercised his dis- 
cretion quite properly. The appeal must 
be dismissed. 

Stiblikg, Ii.J. — I agree. 

Appeal diamiaed. 



Solicitors— Trinder, Oapron& Go., for plaintiffs ; 
Holman* Biidwood ft Co., for defendants. 

IBeported ly J, 8. Henderson^ Bsq,, 
Barriiter'Ot-Law. 
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Master* 8 " wages " — " EmolumenU " — 
Bonus — Marttims Lien — Merehant Ship- 
ping Act, 1894 (57 dh 58 Viet. o. 60), 
SB. 167 and 742. 

Where the master of a ship has earned a 
bonus, which the owners arranged to pay 
to him if he remained in the ship and 
otherwise satisfied them, such bonus is 
** wages" or *^ emoluments " within sec- 
tions 167 and 742 of the Merchcmt Ship- 
ping Act, 1894, avd the master therefore 
has a maritime lien for the recovery 
thereof 

Motion in objection to the Eegistrar'8 
report. 

The plaintiff was A. "W. D. Goodrich, 
master of the steamship ElmviUe, pro- 
ceeding in rem for wages and disburse- 
ments, and on June 20, 1904, the Oourt 
pronounced in favour of his claim, sub- 
ject to a reference to the Registrar to 
report thereon. 

At the reference the plaintiff claimed 
50^. for extra wages. It appeared that 
the managing owners of the EhnviUe had 
arranged with the plaintiff that he should 
receive 50Z. bonus if he remained in the 
ship and returned with her to England, 
and if they were satisfied that he did all 
in his power to promote the ship's in- 
terest; and the plaintiff had complied 
with these conditions. The Registrar 
allowed the claim. The defendants now 
moved that it be rejected, on the ground 
that the plaintiff was not entitled to re- 
cover such sum as wages, or to a maritime 
lien in respect thereof. 

D. Stephens, for the defendants, in 
support of the motion. — The plaintiff's 
rights, liens, and remedies for the recovery 
of the sum claimed are governed by sec- 
tion 167 of the Merchant Shipping Act, 
1894. Apart from this statute a master 
has no lien for his wages, and he has not 
the right-to wages given to seamen under 
other sections of the Act — ^for instance, 
section 158. The sum claimed is not 



"wages" proper. Under section 742 
"wages includes emoluments." But an 
emolument is a reward for services done 
outside that which a man is bound to do — 
for instance, for salvage services. This is 
a bonus given to the master for doing 
what he was bound to do. It is in the 
mortgagees' interest that this claim is 
contested, and it is unreasonable that the 
owner should be able to raise the master's 
wages against them. It would open the 
door to a fraud difficult to prove. 

Balloch and Dumcu, for the plaintiff. — 
This sum is precisely deferred wages for 
remaining in the ship. It is fdso an 
emolument. According to the defen- 
dants' argument the Act makes a jump 
without reason. It gives a master a lien 
for wages for doing what he is bound to 
do, no lien for extra wages in respect of 
the same work, and then again a lien for 
a reward for doing what he is not bound 
to do. The Tergeste [1902]^ shews how 
wide a meaning is given to wages, in- 
cluding even the seamen's victualling 
allowance. 

The President (Sib F. H. Jsune). — 
I think the learned Registrar was right. 
I am not quite sure whether this sum 
ought to be considered as conditional 
wages or as an emolument. I am rather 
inclined to think it is conditional wages — 
conditional upon his bringing the ship 
home in safety. It is payment for what 
he does in performance of that duty. If 
it is not wages, I am satisfied it is an 
emolument; but I should rather call it 
wages, because the word '' wages " in the 
Act is used in a large sense. Therefore 
the master is entitled to treat this sum 
of 50^. as part of his " wages " within the 
meaning of the Act. The report of the 
Registrar must be affirmed, and the 
motion dismissed with costs. 



Solicitors — ^Williamson, Hill & Co., for defen- 
dants ; Stokes k Stokes, for plaintiff. 

[^Reportsd by Arthur Pritchard, Etq,, 
Barrister-at'Zaw. 



(1) 72 L. J. ?. 18 ; [1903] P. 26. 
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1904. 

July 8, 19. 

Agreement to Render Servioea^ not 

knowing Services already Partly Rendered 

by Servants — PerforTnance of Agreement 

— Salvage — Agreement of Oionere of a 

Tug and a Dieahled Vessel for Services on 

Towage Terms — Salvage Services Rendered 

before Agreement — Rights of Owners^ 

Master^ and Grew to Salvage. 

Where one pcbrty to an agreement agrees 
to render certain services by his servants at 
a time when, without his knowing it^ his 
eervants have aJ/ready partly rendered these 
eervicesy he ie none the less bound to treat 
Vie acts so done by his servants as in per- 
formance of and done upon the terms of 
the agreement. 

The oumers of a vessel may bind the 
matter and crew without their assent by an 
agreement with other parties as to future 
but not €M to past salvage services. 

Where tug-owners agreed with the 
oumers of a dieabled vessel that their tug 
should render services to her on towage 
terms, not knowing that, before the agreement 
was made, a substantial part of the servioee 
{in themselves salvage services) had been 
performed, the tug-maeter having previously 
sighted the vessel and gone to her assistance, 
— ^Held, th(U the tug-owners were bound 
by the agreement that the services should 
be rendered on towage terms and could not 
recover salvage reward, but that the master 
and crew were not so bound and were 
entitled to salvage reward. 

The Inchmaree (68 L. J. P. 30 ; [1899] 
P. Ill) followed. 

Action of salvage. 

The plaintiffs were the owners, master, 
and crew of the steam-tug Cruizer, and 
the defendants were owners of the steam- 
ship Friesland, her cargo and freight. 

The Cruizer was a screw-tug of 379 
tons gross, fitted with engines of 1,000 
horse -power actual, manned by a 
crew of thirteen hands, and of the value 
of 10,0002. The Friesland, a steamship 
of 7,110 tons gross, belonging to the 
Socidt^ Anonjme de Navigation Belge- 
Am^ricaine, and running in the American 
Vol. 73.— p., D. & A. 



line, was bound from Philadelphia to 
Liverpool via Queenstown with a general 
cargo and 138 passengers, being manned 
by a crew of 130 hands. About 11.15 p.m. 
on May 17, 1904, when the Friesland was 
about eleven miles S.E. by S. of Mine 
Head, on the south coast of Ireland, her 
tunnel-shafb broke and she drifted slowly 
before the wind, which was a moderate 
breeze from the W.N.W. About 4 a.m. 
on May 18 the Cunard steamship Aurania 
was spoken, and undertook to communi- 
cate the position of the Friesland to her 
owners by wireless telegraphy. About 
9 A.M. on May 18 the Liverpool manager 
of the American line received the mes- 
sage sent by the Aurania, and by about 
9.30 A.M. had made an agreement with 
the owners of the tug Cruizer, which was 
lying that morning at Dunmore, in Ire- 
land, that the Cruizer should proceed to 
the Friesland and tow her to Liverpool 
upon the usual towage terms — 201. a tide, 
with 51. per tide extra while actually 
towing, and 52. per tide for the use of 
the tug's hawser ; and the owners of the 
Cruizer telegraphed to her master at Dun- 
more to this effect. Meanwhile the master 
of the Cruizer had observed the Friesland 
about eighteen miles S.S. W. of Dunmore, 
and about 9.30 a.m., in ignorance of the 
agreement and the telegram, had pro- 
ceeded to her assistance. The plaintiffs' 
case was that when the tug reached the 
Friesland it was agreed between the two 
masters that the tug should render assist- 
ance to the Friesland on salvage terms, 
but the defendants aUeged that the master 
of the Cruizer agreed that the remunera- 
tion for the services should be settled 
between the owners. When the tug 
reached the Friesland the wind and sea 
had increased, and the tug, using her 
own hawser, made &st after some little 
difficulty. The towage for Liverpool began 
about 11.30 A.M. on May 18. The weather 
continued bad, but moderated during the 
evening. At 2.30 a.m. on May 19 another 
tug came up and made fast, and at 9 p.m. 
on May 19 the Friesland was brought to 
a position of safety in the river Mersey, 
after being towed about 200 miles. The 
plaintiffs' case in the statement of claim 
was that they were asked by the de- 
fendants and agreed that the Cruizer 
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should tow the Friedand to Liverpool 
upon the usual towage terms, but that 
such agreement was conditional upon the 
Cruizer being still at Dunmore and not 
having proceeded to the assistance of the 
Friealand, and was subject to the master 
of the Cruizer not making any agreement 
with the master of the Friedand for 
remuneration on the basis of salvage. The 
defendants denied salvage, and alleged 
that the services were towage under the 
agreement, and paid 120Z. into Court in 
satisfia<ction of the plaintiffs' claim. 

The value of the Frudcmd was 50,000/., 
of her cargo 44,000/., and of her freight 
808/.— total 94,808/. 

Carver^ K.C, and J, D. Crawford, for 
the plaintiffs. — The services rendered were 
salvage, and the agreement made does not 
prevent a salvage claim, as the services 
were not rendered in pursuance thereof. 
If it is necessary for the parties claiming 
to avoid the agreement to have been 
ignorant of some material fact, the owners 
of the Cruizer were thus ignorant in that 
they did not know that the Cruizer at 
the time of the agreement had already 
started to assist the Friesland. There 
was no binding contract : the agreement 
was made on the condition that theCruizer 
was in Dunmore Harbour. The services 
had begun before the agreement was made, 
and even if the owners are bound by it 
the master and crew are not. 

[The Court intimated that the last 
point had not been pleaded, but that leave 
to amend would be granted.] 

AspinaU^ K.C, and Dawaon Miller ^ for 
the defendants. — The plaintiffs cannot 
deny the agreement, for in the statement 
of claim it is expressly admitted, but with 
the proviso that it was made conditionally. 
The services by the Cruizer were towage 
services performed under the agreement. 
They occupied four tides, and the only 
sum due to the defendants from the 
plaintiffs in respect of them is 120/., the 
sum paid into Court. The agreement 
was prior to the services. The agreement 
between the owners was entered into 
about 9.30 a«m., and the tug did not come 
up with the Frieeland till about 11 a.m. 
The master and crew of the Cruizer were 
not entitled to use the tug as a salvage 



vessel, for her owners had contracted that 
she should tow. The master and crew of 
the Cruizer were bound by the agree- 
ment. In The Margery [1902] ^ the question 
was whether the master and crew had 
acquiesced in the agreement. Where a 
tug is employed, the proper implication is 
that an agreement by the owners binds 
the master and crew, for salvage is part 
of the ordinary work of a tug. It may 
well be that, in the case of ships other 
than tugs, the reason why the crew gets 
a salvage reward is that the rendering of 
salvage services does not come within the 
scope of their ordinary employment. 

J. D. Crawford, in reply. — The ac- 
quiescence of the master and crew cannot 
be assumed in this case. The owners had 
no right to bind the master and crew by 
a towage contract and deprive them of 
a right to salvage which had already 
accrued. 

July 19.— The President (Sir F. H. 
Jeune). — The first question is whether 
the majster of the tug agreed with the 
master of the Friesland- that the services 
rendered to the latter were to be treated 
as salvage services. The question is not 
very material, because the services were 
salvage, though not of great difficulty; 
but there is not enough evidence to shew 
that any such arrangement was made in 
fact. 

There can, however, be no question on 
the pleadings that an agreement was made 
between the owners of the tug and the 
manager of the steamship in Liverpool 
that the services were to be rendered on 
towage terms. On the evidence I should 
have had some difficulty in holding that 
such a contract had been made out, for 
there was a difference in the evidence as 
to it, and the probabilities of the case are 
against such a contract. In the statement 
of claim, however, the contract is admitted, 
but is said to have been made conditionally. 
Paragraph 7 of the daim states : " The 
owners of the Cruizer will contend that 
the said agreement never became binding 
upon them on the ground that theCrt^tser 
proceeded to the assistance of the Friee- 
kmd before the said agreement was made, 
and that the master of the Cruizer did 
(1) 71 L. J. P. 83; [1902] P. 167. 
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agree with the master of the Friesland 
to receive remuneration on the hasis of 
salvage before he had received any in- 
structions from the owners of the Cruizer 
and before he knew that any such con- 
ditional agreement had been made/' I 
do not think there is sufficient evidence 
to shew that the agreement was made 
conditional on the Cruizer being at Dun- 
more, or subject to the master of the 
Cruizer not making any agreement with 
the master of the Friesland for remunera- 
tion on the basis of salvage. Some phrase 
was used, no doubt, about the Cruizer 
rendering these services if she could get 
there; and I think the agreement was 
conditional on the Cruizer being able to 
render the services, for her owners did 
not intend to guarantee that she was 
still in Dnnmore Harbour. The agree- 
ment, I think, existed, but there were no 
such conditions attached to it as have 
been suggested. 

The order of events seems to have been 
that the Cruizer started independently of 
advice or orders from her owners, and got 
up to the Frieeland about the time, or a 
little after, the agreement had been made 
between the owners in Liverpool. The 
agreement was made during the rendering 
of the salvage services, and by the agree- 
ment the owners of the tug undertook 
that the services should be rendered on 
towage and not on salvage terms. That 
binds the owners; they are eui juris, and 
they entered into the agreement knowing 
all the material facts as to the circum- 
stances of the case. 

Then comes another and more difficult 
question. It was urged that, even if the 
owners of the Cruizer were bound by the 
agreement, the master and crew have 
independent rights and were not bound 
by it. There is, I think, authority which 
is conclusive on this matter; the question 
being whether an owner can bind his 
master and crew without any acquiescence 
on their part as to the reward to be paid 
for services rendered by them. The effect 
of the authorities appears to be that, 
before such a service is performed, the 
owners have authority to bind the master 
and crew. It may be that it rests on the 
principle that in the particular circum- 
stances, if a contract is to be made, it 



must be made by the owners without 
communication with the master and crew, 
and so it is like a bargain made by the 
master of a ship ex necessikUe, which binds 
the owners in the particular circum- 
stances. That may be the principle which 
enables the owners to bind the master 
and crew as to future services, though 
they in no way acquiesce. Or it may be 
that when the master and crew enter into 
the service of the owner there is an implied 
term in their contract of service that 
their owners may bind them by such an 
agreement. It can, however, only apply 
to ordinary services. Where there is 
something out of the course of a man's 
ordinary employment, I should be slow 
to think that there could beany authority 
of that kind, and I am not sure whether 
all salvage would not be considered to be 
outside an ordinary employment. What- 
ever be the principle, I think the authori- 
ties are clear that, as regards future ser- 
vices, the owners can bind the master and 
crew by an agreement to which they were 
not parties, but I think it is otherwise as 
to past services. Here services had been 
rendered, or partly rendered, which gave 
rise to independent rights in the master 
and crew, and the owners cannot bargain 
away the vested rights of the master and 
crew by a bargain in which the master 
and crew do not acquiesce. 

In the case of The BriUnn [i8S9],^ 
decided by Dr. Lushington, the headnote 
states : *^ In cases of salvage, the master 
of the salving vessel may bind his own 
interest, and the interest of his em- 
ployers, by an agreement with the owner 
of the vessel saved as to the quantum of 
salvage to be paid, but such agreement 
will not be conclusive upon the rest of the 
crew if made without Uieir sanction and 
ooncurrence." In that case the crew were 
given an award on the basis that they 
were not bound by the agreement which 
had been made by the master; and it is to 
be observed that that was an agreement 
as to services which had been rendered. 
In the case of The Sarah Jane [1843],' 
also decided by Dr. Lushington, the head- 
note is as follows: "Owners of vessels, 
which have received salvage assistance, 

(2) 1 W. Rob. 40. 

CS) 2W. Rob. 110. 

M2 
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cannot safely enter into a settlement of a 
salvage compensation, which includes the 
interests of all persons concerned in the 
salvage, without procuring a general re- 
lease in the first instance/' That case lays 
down the principle broadly, and in that 
case also the semces had been rendered 
before the agreement was entered into. 
In The N<mayth [l886],^ decided by Mr. 
Justice Butt, the facts as they appear in 
the headnote were as follows: ''An agree- 
ment was made between the masters of 
the W, and the N., which was in need of 
assistance, that the W. should tow the 
N, to Queenstown for the sum of 200/. 
There was no evidence at the trial to 
shew that the master of the W. consulted 
the officers and crew as to the terms of 
the agreement. The service was duly 
performed, and subsequently thirteen of 
the officers and crew of the W. brought 
an action of salvage against the N, The 
defendants pleaded, inter alia, that they 
had tendered 200/. to the owners of the 
Wr The learned Judge upheld that 
agreement on the ground that, when a 
fair salvage agreement had been made in 
a bona fide manner by the masters of 
salving and salved vessels, the officers 
and seamen of the salving ship ought not 
to bring an action for salvage. The 
plaintiffs were ordered to pay the costs of 
the action, Mr. Justice Butt saying that it 
was '' a fair agreement made in a bona fide 
manner, and one by which the master of 
the Wordsworth had authority to bind 
his owners and crew." There the services 
were rendered after the agreement was 
made. 

In The Inchmaree [i899] * Mr. Justice 
Phillimore, whose experience in these 
matters is great, decided that ''Where the 
services of a salvor were discontinuous, 
and an amount was tendered and paid into 
Court representing the sums agreed upon 
by the master of the salving ves.sel with the 
master of the salved vessel, as the reward 
to cover valuable services rendered prior 
to the agreement as well as the successful 
services subsequently rendered," the tender 
was to be rejected and a salvage award 
made in respect of the services prior to 
the agreement, as the owner and crew of 

(4) 64 L. J. p. 63 ; 10 P. D. 41. 
(6) 68 L J. P. 30; [1899] P. 111. 



the salving vessel had acquired vested 
rights which the master of the salving 
vessel had no authority to bargain away, 
but that the amount fixed by the agree- 
ment must stand in respect of the sub- 
sequent services. In that case a line is 
clearly drawn between services rendered 
before and after an agreement has been 
entered into, and the learned Judge held 
that there is authority in the master to 
bind with regard to future services, but 
not with re^ird to services already ren- 
dered. 

The only other case to which I will 
refer is that of The Margery,^ decided 
by Mr. Justice Gorell Barnes and myself. 
In that case there was a special arrange- 
ment made to govern all cases, and we 
held that the master and crew would 
not be bound by it unless they had 
acquiesced in it. The whole of that case 
turned upon whether they had acquiesced 
in it; we thought they had not, and 
therefore they were not bound by it. The 
law is clear. It only remains to apply it 
to the &cts. Was this a discontinuous 
service in the sense that there was a dis- 
continuance at the time the agreement 
between the owners was made ; and did 
that agreement apply only to the future 
and not to what had happened in the past ? 
I do not think so. It seems to me to 
have been a continuous service, of which 
a substantial part had been performed 
before the agreement was made. The 
agreement was made, I think, just when 
the tug had gone out to the Friesland, 
and probably had begun to render salvage 
services by trying to get or having got 
hold of her. At any rate, it seems to me 
that a substantial part of a continuous 
service had been peiformed, and the tug, 
in ignorance of the agreement, went on 
performing it as part of a continuous 
service. In these circumstances I think 
the master and crew had an independent 
right, apart from the agreement, to be paid 
for the salvage service which they ren- 
dered. 

Now what was the value of that 
service? The value of the Frieslandy her 
cargo and freight, was 94,808/., and that 
is the strongest point in the case in favour 
of an award. The services were salvage, 
but they were rendered with no great 
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difficulty. The Friesland had broken her 
shaft, but she was not in any imminent 
peril. She was, however, glad to get the 
services of a powerful tug such as the 
Cruizer. There was little or no danger 
to the tug, and the weather was fair. 
With the assistance of the Elder Brethren 
I have come to the conclusion that the 
total sum which it would have been proper 
to award had there been no agreement, but 
which, having regard to the circumstances, 
I do not awa^, is 1,200Z. I mention that 
figure only for the purpose of shewing 
why I think the proper sum to give to 
the master and crew is 400Z. — 150Z. to 
the master and 2502. to the crew. The 
master and crew are to have such costs 
as were incurred to prove their claims to 
salvage. 

Solicitors — Miller & Son, Liverpool, for plain- 
tifEs; Hill, Dickinson, Dickinson, Hill k 
Roberts, Liverpool, for defendants. 

IReported by Arthur Pritehard, Esq,, 
Ba/rriiter'at'Law, 



Admiralty. '^ 

Thb President I 

(SiE F. H. Jeune). > The London. 

1904. I 

July 25, 26. J 

Cottuion — Steam Trawler — Fog Signale 
— Duty of Steam Veaael to Stop Engines in 
Fog — Begtdatiana/or Preventing CoUieiona 
at Sea, 1884 and 1897— iirticfo 10 (g) of 
ISSi-'ArticUs 9, 15 (a), and 16 of 1897. 

Article 10 (g) of the Sea ReguUUuma, 
1884 {which remaine in force untU article 9 
of the Sea ReguUxtiona, 1897, ia promul- 
gated)^ appliea to a ateam trawler trawling 
in a fog, and auch a veaad ahotdd aound a 
foghorn and bell aa therein provided. 

Article 15 (a) of the Sea Regulationa, 
1897, providing that in fog a steam veaad 
having way upon her ahall aound a pro- 
longed blaaty doea not apply to auch a 
trawler. 

Action of damage by collision. 
A collision between the steam trawler 
Anaon^ owned by some of the plaintififs. 



and the Danish steamship London, owned 
by some of the defendants, occurred 
between 2 and 3 A.1I. on June 5, 1904, 
in the North Sea, about eighty miles to 
the eastward and southward of the Spurn. 
The wind was a light breeze from N.E. 
to N.N.E., the weather was fo^gy, and 
the tide was ebb. The plaintifis' case 
was that the Anaon, a screw trawler of 
154 tons gross register, manned by a 
crew of nine hands all told, was trawling 
on a course of east by compass, making 
about two knots, and her whistle was 
being sounded for fog. The whistle of 
the London was suddenly heard broad on 
the starboard bow close to, and at the 
same moment the loom of Uie vessel was 
seen close to the trawler and broad on the 
starboard bow. The whistle of the Anaon 
was again sounded and orders given to 
stop the engines; but before the order 
could be obeyed the LoTuion, coming on 
with considerable speed, with her stem 
struck the Anaon a heavy blow amidships 
on the starboard side, doing her such 
damage that she sank almost at once. 

The defendants' case was that the 
London, a screw steamship of 1,475 tons 
gross register, manned by a crew of 
eighteen hands all told, was in the course 
of a voyage from Bremen to Grimsby 
in water ballast. The London was on a 
course of W. by N.^N., making about 
Z\ knots, her steam whistle being duly 
sounded for fog, when those on board 
heard a long blast of a steam whistle 
about two to three points on the port 
bow, a long way off. 

According to the defence : <' The whistle 
of the London was kept sounding and no 
further blast was heard . Some considerable 
time afterwards a single long blast of a 
steam whistle of a vessel which proved to 
be the Anaon was heard on the port bow 
and apparently not far off. The engines 
of the London were immediately stopped 
and her whistle kept Eounding at ^ort 
intervals. Shortly afterwards, as no fur- 
ther signal was heard from the Anaon, the 
engines of the ZonJon were reversed full 
speed, and shortly afterwards a bright 
light on the Anaon came into view distant 
alx>ut two lengths, and bearing about two 
points on the port bow. The engines of 
the London were kept reversing and her 
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helm was put bard a-port to try to keep 
her straight on her course, but the Anson 
whose green light had now come into 
sight although loudly hailed came on/' 
and struck the London. 

AspinaUj K.C., Lauriaton Batten, and 
Dunlop, for the plaintifib. — The Anson 
was right in sounding her steam whistle 
in aooordanoe with article 15 (a) of the 
Sea Regulations, 1897. The Anson was 
<' a steam vessel having way upon her " 
within article 15 (a). Article 10 (g) of 
the Sea Regulations, 1884, applied only 
to sailing trawlers, as there were no steam 
trawlers then. It also applied only to 
vessels " in the sea off the coast of Europe, 
laying north of Cape Finisterre"; and 
the Anson was too &r away from land to 
be described as ^' off the coast of Europe." 
Those on the London were negligent in 
not stopping their engines as required by 
article 16. The speed of the London was 
excessive, and she improperly ported. 

Bobson^ K.O,, nnd BaUoch, for the de< 
fendants. — Article 15 (a) does not apply. 
Special provisions for vessels trawling 
were made by article 10 {g) of 1884, 
containing a code for fishuig vessels. 
Special provisions of this kind appeared in 
the Sea Regulations in the Order in Council, 
August 14, 1879. Earlier still, special re- 
gulatiops applying to fishing vessels ap- 
peared in the Sea Regulations in the Order 
in Council, January 9, 1 863. The Dunskn 
[1884] ^ shews that these special regula- 
tions of 1863 applied to a steam trawler 
as early as 1884. If the plaintiffs were 
right, there would be no special provisions 
applicable to steam trawlers, although 
they are fishing vessels. Even if the 
Anson had come under article 15 (a), she 
did not obey it, as her whistle was being 
sounded every two or three minutes. The 
Anson was " off the coast of Europe " — ep. 
The Orion [i89l],^ where a similar rule was 
applied to a vessel eighty miles E. by N. 
of the Spurn Light. The London com- 
plied with article 1 6. 

AspinaU^ iT.C, in reply. 

The Fbbsident (Sir F. H. Jeune). — 
This case turns chiefly upon a matter of 

(1) 63 L. J. P. 81 ; 9 P. D. 164. 

(2) 60 L. J. P. 90 ; [1891] P. 307. 



whistling, and as regards the trawler it 
is unfortunately complicated by some 
doubt as to what the real obligations on 
that vessel were. I am oblig^, for the 
purposes of this case, to say what I think 
the meaning of the rules is, although it 
is a matter upon which an opinion can 
be expressed only with a good deal of 
hesitation, because it may well be that 
the practice of vessels does not altogether 
correspond to what, in my view, are the 
obligations imposed by the rules. In 
those circumstances, one can only decide 
as to the meaning of the rules on the 
language of the rules as they stand. I 
regret very much that the rules both as 
to signals and lights, which have been 
made for the purpose of these fishing 
vessels, are not expressed in quite clear 
and simple language. In a matter of that 
kind, and especially where the rules are 
to idTect a class of vessels which are 
obviously not manned by the same dass 
of men as man vessels of greater size and 
value, it is of importance that the rules 
should be as clear as possible ; and they 
should, I think, be international signals, 
so as to bind the vessels of other nations 
as well as our own vessels; and it is 
desirable that they should extend not 
only to vessels lying off the coast of 
Europe, but also to vessels navigating 
the coast of America, and they should 
not be limited to fishing vessels and boats 
when off the coast of Europe lying to the 
north of Cape Finisterre. I say that in 
the hope that those in authority will see 
their way before long to make clear and 
efficient international rules on this im- 
portant subject. 

As the matt-er stands, I must take 
the rules as they are, and I enter- 
tain no doubt that the obligations of 
article 10 {g) apply to a steam vessel 
engaged in trawling. The words are: 
'\In fog, mist, or fedhng snow, a drift net 
vessel attached to her nets, and a vessel 
when trawling, dredging, or fishing with 
any kind of drag net, and a vessel 
employed in line fishing with her lines 
out, shall at intervals of not more than 
two minutes make a blast with her fog 
horn, and ring her bell alternately." It 
is said that that does not in its terms 
apply to a steam vessel, but only to a sail* 
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ing vessel when engaged in trawling. I do 
not think such a constraction is defensible. 
It is sufficient to say there is nothing 
in the language of the rule that I can see 
that limits the words to sailing vessels. 
It is suggested that the use of the word 
*^ foghorn " shews that sailing vessels only 
are meant; but under article 15 of 1897 
a steam vessel must be provided with a fog< 
horn as well as a steam whistle. It is sug> 
gested that article 15 (a) of 1897 overrides 
the provisions of article 10 (g) of 1884. 
The words of article 15 (a) are : ^' A steam 
vessel having way upon her shall sound, 
at intervals of not more than two minutes, 
a prolonged blast.*' It does not appear 
to me that that overrides the special pro- 
vision contained in article 10 (g) as 
regards steam vessels engaged in trawl- 
ing, because the general words of the 
later article are not, I think, intended to 
override the special words of article 10 (g). 
It is a case to which the maxim Oene- 
Tolia specialibtta non derogant appears to 
be applicable. I am compelled to say 
that a steam trawler under way engaged 
in trawling in fog must sound her foghorn 
and ring her bell alternately at intervals 
of not more than two minutes. What 
exactly that means I am not sure, and it 
is not necessary to determine in this case. 
It might be that at the end of every two 
minutes there should be a bell or a horn, 
so that eveiy two minutes there would 
be the one or the other ; or it might be 
that every minute there should be either 
a bell or a horn. It is clear that in this 
case there was no ringing of the belt at all 
on board the Aruon ; and even supposing I 
held (which I do not) that the bell need 
not be used at all, under the circum- 
stances it is difficult to say on the evidence 
that the Anaan was complying with the 
rule. She was employing a whistle and 
not a foghorn, which had, no doubt, some- 
thing in the way of a trumpet mouth. 
It is quite clear that she was not acting 
in accordance with the rule. She was 
not ringing a bell, and according to the 
evidence given by her own crew she was 
not whistling every two minutes, because, 
although the witnesses managed to get 
pretty near it by talking of two and a- 
half minutes, and so on, it is clear there 
was no whistling every two minutes. 



Therefore the Anson must be to blame 
for violating the rule from whatever aspect 
you may look at the case. It may be 
said that in this case it is immaterial, 
because the London did not hear any 
whistle from the Amon until a late 
period, and then only one ; but I am not 
strongly impressed by that, because, if a 
vessel is not whistling according to the 
rule, it is very difficult for her to argue 
*' It did not matter, because even if I had 
you would not have heard it." No one can 
say that ; and as other whistles were in &ct 
heard, I am not prepared to say, if the 
Anaon had been whistling regularly every 
two minutes, and still more if she had 
been ringing her bell, that the London 
would not have had at any rate oppor- 
tunity of hearing more than she did, with 
the result that her action would have 
been different. I do not mean to say 
that I think the rule which requires a 
whistle to be sounded and a bell rung 
alternately is a good rule, because I think 
the mixing of the two different signals — 
one the signal for a vessel under way, and 
the other the signal for a vessel at anchor 
— was by no means wise legislation. But 
in this case all I have to consider is 
whether, if a vessel does not perform her 
obligations under that rule, she can say 
it is immaterial whether she did so or 
not, because nothing could have happened 
if she had which would have tended to 
prevent this collision. If the Amon had 
obeyed this rule, I think it might have 
been the case that the London would 
have had earlier information of the 
Anaon, and would have been able to act 
accordingly. The Anson must therefore 
be held to blame for not sounding the 
correct fog signals. 

Then comes the question as to the 
London. I have had to consider her case 
carefully to see whether any charge is 
made out against her. The first charge 
against her is that she did not stop at ihe 
whistle on hearing which she ought to 
have stopped. I think it is immaterial 
whether the whistle at which the London 
did not stop was the whistle of the Anson 
or whether it was not, because it is the 
duty of a vessel which hears a whisUe 
forward of her beam, in a position which 
IB not ascertained, to stop her engines 
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and then proceed with caution. The 
question ia whether she did that or not. 
According to the evidence of her master 
there were three whistles heard. The 
first whistle was a little forward of the 
starboard beam ; and he says he rang to 
stop his engines at once, and did not put 
them ahead again until that vessel had 
passed, and they saw it. Then, after that, 
the vessel's engines were rung to half 
speed. Then the second whistle was 
heard — it may or may not have been the 
whistle of the Ansoriy but he says it was 
abaft the beam. He admits that he did 
not stop the engines on hearing that 
whistle ; and if his story is true there was 
no obligation on him to do so, because it 
was heard abaft the beam. There was 
then an interval of six minutes, and then 
a whistle was heard on the port bow 
which was undoubtedly the whistle of the 
AnaoUf and for that he says he stopped at 
once and after a short time reversed. 
The only whistle with regard to which 
his action can be found fault with is the 
second one, which he says was abaft the 
beam. I have great difficulty in saying 
that the rule was violated in that respect. 



because, although I agree it is immaterial 
whether it was the whistle of the Anson 
or not, still, if it wbb the Anson's whistle, 
it was abaft the beam, and there would 
be no obligation on him to stop. There- 
fore I do not think that the London ought 
to be held to blame for any failure to stop 
her engines. 

[The learned Judge then dealt with the 
questions of the speed and the look-out of 
the Londony and held that her speed was 
not excessive, and that the fact that the 
look-out was stationed on the bridge and 
not forward could not in any way have 
contributed to the collision.] 

Therefore the Anson is alone to blame» 
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ADMIinSTBATION. 
Will Appointiiig no £xeoutor_lTiiiTerfal 
Beviiee and Legatae— Seal Estate— Land Trans- 
fer Aot, 1897.]— The practice of the Court in 
cases where some one is not named as ezeoator 
in a will and no duties are indicated in the will 
as wonld constitute him ezeentor thereof 
according to the tenor, but who has snch an 
interest that in spite of not being named as 
executor he might be looked to to act as such, 
is to grant to such person letters of adminis- 
tration with the will annexed, and not probate. 
This practice is applicable in the case of the 
will dealing with real estate of a person dying 
after the commencement of the Land Transfer 
Act. 1897. Elizabeth Pryte, In re, (p,k.) 84. 

Aetion of Trespass — Seal Estate— Grant not 
Obtained — Beceiver.] — An administrator can 
bring an action in respect of a trespass against 
the real estate in the interval between the death 
of the testator and the grant of the letters of 
administration, and he can, if necessary, before 
the grant obtain the appointment of a receiver 
to prevent a wrong being done to the estate. 
The principle laid down in Foster v. Bate$ 
(IS L. J. Ex. 88, 90; 12 M. & W. 226, 233) 
applied. Jb, 

APPEAL.— See Contbupt of CoimT. 

ATTACHMENT OF DEBTS. 

Debts Owing or Aeeming— Assignment of 
Choses in Action, Executed by Assignor only, 
Validated by Subsequent Execution by 
Assignee.]— The fees of a public vaccination 
officer, under a contract specifying that he 
shall perform certain ministerial acts prior to 



becoming entitled to payment, and fees for 
registering births and deaths under the Regis- 
tration Act, 1886, which prescribes verification 
of the account of the fees by the superintendent 
registrar, are debts accruing due so as to be 
attachable as soon as the work is performed 
and although the time for payment may not 
have arrived. Sdmunds ▼. Edmund$, 97. 

An assignment by a judgment debtor may be 
valid in garnishee proceedings against the 
claim of the judgment creditor, although at 
the date of the garnishee proceedings the 
assignment has not yet been executed by the 
assignee, provided that he afterwards assents 
to and executes the same, when its validity 
relates back to the date of its execution by ^e 
assignor. J^. 

Assignment of Choses in Action Void against 
Creditors— 18 Ells. c. 6— Effect of Assign- 
ment to Defeat Individual Creditor.]— Since 
ohotet in action became attachable by sec- 
tions 60 et teq. of the Common Law Pro- 
cedure Act, 1854, an assignment of them may 
be void under 13 Eliz. c. 5, as tending to defeat, 
hinder, or delay creditors. If the effect, not 
necessarily the object, of the assignment is 
to defeat, hinder, or delay one particular 
creditor only, the assignment will be void 
under the statute. Ih, 

Bight of Oamishee to Hake Payment 
after Eotice of Garnishee Order Hisi— 
Obligation to Stop Payment of Cheque.]— 
A garnishee is not ou notice of a garnishee 
order nisi bound to stop payment of a cheque 
already given by him to the judgment debtor, 
but after notice of the order he cannot make 
payment to the judgment debtor of any moneys 
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in his hands covered by the order, although 
exceeding the sum attachable. Ih, 

BIIjIj of IjADING-.— See Shipping. 

COLLISION.— See Shipping. 

CONTEMPT OP COUBT. 
Sight of Gontumaeious Person to Appeal.]- 
A person in contempt may be heard for the 
mere poipose of appealing against an order 
made subseqaently to the contempt on the 
ground that the order was made without juris- 
diction. Gordon v. Oordon, (C.A.) 41. 

COSTS. 

See Divorce ; Mabribd Woman ; Pbobate. 

DIVOBCB. 

Desertion— Hot a mere Cessation of Cohabi- 
tation — Beatonable Canse or Exonse^nmmons 
for Desertion under the Summary Jurisdiction 
(ICarried Women) Act, 1896.].>-The desertion 
contemplated by section 4 of the Summary 
Jurisdiction (Harried Women) Act» 1895, must 
receive the same construction as that under the 
Matrimonial Causes Act, 1857. A mere sepa- 
ration does not necessarily constitute desertion 
without consideration of the question whether 
there is in fact reasonable cause for the sepa- 
ration. A husband who is summoned before 
Justices for desertion under the Summary 
Jurisdiction (Married Women) Act, 1895, should 
have the opportunity afforded him of shewing 
by evidence that there is in fact reasonable 
cause or excuse on his part for the separation. 
Frond v. FroTcd, (D.) 60. 

— u Cohabitotion '' -- Separation, Caused by 
Party Complaining of Desertion.]— Cohabita- 
tion of husband and wife does not necessarily 
mean that they should be under one roof, but 
in order to maintain cohabitation no suspension 
must have taken place of suoh conjugal rela- 
tions as have normally existed ; whichever of 
them brings these to an end cannot after- 
wards complain of desertion by the other of 
them. Bradthaw v. Bradshaw (66 L. J. P. 31 ; 
[1897] P. 24) approved and explained. Kat/ ▼. 
Xdy, 108. 

— Befosal of Judicial Separation— Remedy by 
Bestitution of Conjugal Eights— Petitioner's 
Conduct Inconsistent with Complaint of Deser- 
tion.]— A finding by a jury of desertion as 
having commenced under suoh circumstances 
subsequent to the separation is irrelevant, and 
a judicial separation will not be granted. The 
available remedy is by restitution of conjugal 
rights. The party complaining of desertion 
must have so acted towards the other party as 
to permit his or her return during the statutory 
period of two years. The filing, prosecution, 
and maintaining of a petition for dissolution of 



marriage are proceedings which prevent such 
return by shewing an unwillingness to receive 
back, and a party resorting to them cannot 
subsequently complain of desertion. Ih, 

— ^Hon-complianee with Order for Bestitution 
of Coigugal Bights— Condonation— BeTival.]- 
The statutory desertion arising under section 6 
of the Matrimonial Causes Act, 1884, from non- 
compliance with a decree for restitution of 
conjugal rights has all the consequences of 
ordinary desertion for two years, and is there- 
fore capable after its condonation of revival by 
subsequent adultery. Paine y. Paine, 1. 

Condonation— Batnrn to Cohabitation— Effect 
of, on Cause of Complaint.] — Condonation is a 
doctrine not limited to the Ecclesiastical Courts 
or their successor, the Probate, Divorce, and 
Admiralty Division of the High Court of Jus- 
tice, nor is it the creation of statute, but a 
broad general principle of law. WiUiamt v. 
WUliamty (D.) 31. 

—Summons for Desertion under the Summary 
Jurisdiction (ICarried Women) Act, 1895.]— 
Apart from any special provision in the Act, a 
return by a wife to cohabitation pending the 
adjournment of a summons for deserUon under 
the Summary Jurisdiction (Married Women) 
Act, and before an order is made on the 
summons, puts an end to the cause of com- 
plaint, and no order can subsequently be made 
upon the summons. lb, 

—Condonation after Decree Eisi— Beseission of 
Decree Eisi— Effect on Verdict for Damages— 
Liability of Co-respondent for Costs.]— Decree 
absolute is the substantial decree in the suit, 
and condonation by a husband of the adultery 
of his wife after he has obtained a decree niei 
dissolving his marriage on the ground of such 
adultery prevents the decree nisi being made 
absolute and entails its rescission. The decree 
nisi will in suoh a case be rescinded for all pur* 
poses, and any damages for which a verdict has 
been given faJl with the decree niii, ffyman 
V. Syman aaid Goldman, 106. 

Sevtble, in any other view the damages would 
at all events after such condonation require re- 
assessment. lb. 

Condonation by the husband, the petitioner, 
after decree nisi ia no reason for relieving the 
co-respondent of any liability for costa. Zong 
V. Long (60 L. J. P. 27 ; 15 P. D. 218) doubted. 
lb. 

Wife's Costs — Security — Charges made 
without Prospect of Success.] — To entitle an 
unsuccessful wife to secured costs it is essential 
that they should be the costs arising from the 
making of substantial allegations and reason- 
ably incurred. Cost« of allegations which have 
no prospect of success are incurred at the risk 
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of the party making them, and not that of the 
party giving secarity. Ath v. Ash (62 L. J. P. 
97 ; [1893] P. 222) followed. Kay v. Kay, 108. 

Eride&oe.]— See Bvidencb. 

Petitioner Guilty of Adultery— Interven- 
tion of the Xing*i Prootor — Discretion of 
the Conrt.]~Where after decree nUi in an 
undefended case the King's Proctor brings the 
adnlteiy of the petitioner to the notice of the 
Court, bat it is clear that the adultery of the 
petitioner has not in any way oondaoed to 
the adultery of the respondent on which the 
decree niii proceeded, the Court, in the exercise 
of its discretion, may reject the Intervention of 
the King's Proctor and allow the petitioner to 
retain the decree. Qmsta/ntinidi v. CoTutan- 
tinidi and Zanoe (72 L. J. P. 82; [1903] P. 
246) followed. Coombs v. Coombs, 28. 

The Court will not exercise its discretion 
under section 31 of the Matrimonial Causes 
Act, 1867, merely on the ground that ihe 
adultery of the petitioner is more or less 
pardonable or capable of excuse. The question 
for decision is whether or not the misconduct of 
the petitioner has been directly caused by that 
of the respondent. Where the King's Proctor 
brings the adultery of the petitioner to the 
notice of the Court, although the conduct of 
Uie petitioner may be more or less pardonable 
and capable of excuse — as, for example, where 
tiie petitioner has been compelled to leave the 
respondent by reason of the incestuous adul- 
tery of the latter — ^yet, nevertheless, if the sub- 
sequent adultery of the petitioner appears to 
have been not directly caused by the conduct of 
the respondent, the Court, in the exercise of its 
disoretion, may allow the intervention and 
rescind the decree nisi. CoTistantinidi v. Con- 
stantinidi (72 L. J. P. 82; [1903] P. 246), and 
previous cases therein citeo, discussed. Wyie 
V. Wykey 38. 

Variation of Settlements— Time fbr Filing 
Answer to Petition.] — Where the husband 
obtained a decree nisi for dissolution of the 
marriage, and before the decree was made 
absolute filed a petition for variation of the 
setUements made on the marriage, under sec- 
tion 6 of the Matrimonial Causes Act, 1867, Thb 
CouBT ordered the wife to file an answer to 
the petition within one month after the decree 
nisi was made absolute, and discharged the 
order of Gosbll Babnes, J., directing her to 
file her answer before the decree nisi was made 
absolute. Constantinidi v. Constantinidi, (C.A.) 
91. 

—Disputed Legitimacy of Child— Trial of Issue.] 
— In order that the Court may properly exer- 
cise its powers to vary a settlement under sec- 
tion 6 of the Matrimonial Causes Act, 1869, 
and section 3 of Uie Matrimonial Causes Act, 
1878, it is necessary to ascertain what legiti- 



mate children (if any) of the parties to the 
settlement are living at the time of filing the 
petition to vary. For this purpose the trial of 
an issue will, if necessary, be directed, the pro- 
ceedings to vary being meanwhile stayed. 
JSvaru V. Mans and Blyth (No. 1), 87. 

In spite of the fact that the result of the 
trial of the issue may be to disturb the existing 
presumption in favour of the legitimacy of a 
child, the Probate Division will not, by refusing 
to deal with the matter, compel the parties to 
resort to the Chancery Division for an order 
directing the application of the trust funds. 
Ih. 

The cases of Chaplin, In re (36 L. J. P. Ac M. 
49 ; L. R. 1 P. & D. 828), Pryor v. Pryor (66 L. J. 
P. 77; 12 P. D. 166), and JDovglas v. Douylas 
(78 L. T. 88), discussed. lb. 

EVIDENCE. 
Date of Birth — Copy of Entry in the Register.] 
— ^A certified copy of an entry in the register 
of births, pursuant to section 38 of the Births 
and Deaths Registration Act, 1836, is evidence 
of all the contents of the entry, including the 
date of birth. Payne v. Bennett, 38. 

Liability of Witness to Answer Questions 
tending to shew Adultery — Petition to Vary 
Settlements— Trial of Issue as to Legitimaoy.]— 
A petition to vary a settlement under section 6 
of the Matrimonial Causes Act, 1869 (22 k, 23 
Vict. c. 61), is not a proceeding instituted in 
consequence of adulte^ within the meaning of 
section 3 of the Evidence Further Amendment 
Act, 1869. Ihans v. JEvans and Blyth (No. 2), 
114. 

A witness called upon the trial of an issue as 
to legitimacy directed upon such a petition to 
vary a settlement to prove his or her adulterr 
(bdng a matter relevant upon the trial of such 
an issue) is not protected from being liable to 
answer questions tending to shew suoh adultery 
either by statute or by the general rule of law 
that a witness is not bound to incriminate him- 
self or herself. lb, 

Semble, the proviso to section 3 of the 
Evidence Further Amendment Act, 1869, should 
be read as follows : ** No witness in any ' such ' 
proceeding " ; and the proviso accordingly ap- 
plies only to proceedings instituted in conse- 
quence of adultery. lb. 

FBAUDUUSKT OONVBYANOE. 

See Attaohhsnt. 

IKTEBNATIOK AL LAW. 
Bos Jndieata— Foreign Judgment by Default 
— Proeeedings on the Judgment in aaofher 
Foreign Country—Effect of giving BaiJ aad 
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Opposing.]— After a oollision between a French 
vessel £, and a British vessel C, the C. pro- 
ceeded to a Belgian port. The owners of the 
J)., intending to bring an action in France 
against the owners pf the C. in respect of the 
collision, took proceedings in Belgium to arrest 
the C. (as permitted by Belgian law) to answer 
the judgment which they might obtain in their 
action in France, and which might become 
enforceable in Belgium. The agents of the 
owners of the C.^ to prevent arrest, gave bail 
in the Belgian proceedings. Subsequently, the 
owners of the D, brought their intended action 
in France, and served notice of it upon the 
owners of the C. in the United Kingdom, but 
the owners of the C. did not appear, and judg- 
ment went against them by default. Then the 
owners of the 2>. took further proceedings in 
Belgium to obtain a decree to make the French 
judgment enforceable there. In these proceed- 
ings the owners of the C. appeared and opposed 
the making of the decree, which was never- 
theless made, but without any enquiry by the 
Court into the merits of the oollision : — Beld^ 
that the conduct of the owners of the C. in the 
Belgian proceedings did not amount to a sub- 
mission to the jurisdiction of the French Court, 
and that the rights of the parties in respect ot 
the collision were not res judicata, so as to bar 
an action in this country by the owners of the 
C. against the owners of the J), in respect of 
the collision. The Challenge and the Due 
d'Aumak (No. 1), 2. 



MABBIED WOMAN. 

Liability for.Costs— Proceedings Instituted by 
Married Woman— Separate Estate- Bestraint 
on Anticipation.] — An application in a divorce 
suit by the respondent wife after a final decree 
for dissolution of the marriage to vary previous 
orders in the suit for the custody of the child 
of the marriage and to have the custody given 
to herself, is not a '* proceeding instituted " by 
her within the Married Women's Property Act, 
1893, s. 2, and the costs cannot be ordered to 
be paid out of her property subject to a 
restraint on anticipation. Gordon v. Gordon, 
(C.A.) 41. 

Summary Jarisdiotion.]— See Divobob. 



PBOBATE. 

Constmotion of Statute not Limited by Title.] 
—The operation of section 3 of the Wills Act, 
1 861, in spite of the expression " British 
subjects " in the title of the statute, is not 
limited to British subjects, and enables pro- 
bate to be granted in this country of the will 
of an alien testator in spite of his or her 
marriqge since the date of execution of the 
will, such marriage, according to the law of 
the domicil at the time, not effecting a revoca- 
tion. Groos, In the goods of, 82. 



Will of an Alien— Marriage Subsequent to 
Execution of Will and Prior to Acquiring 
English Domicil— Orant of Probate, Limited in 
Time.]— A Dutch subject domiciled in Holland 
made her will and afterwards married, which, 
by the law of the domicil, effected no revoca- 
tion of her will, ^ihe subsequently became 
domiciled here, whilst retaining Dutch alle- 
giance, and died here : — Held, her will entitled 
to probate in England, in spite of the marriage 
subsequent to its execution but before the 
change of domicil. Ih. 

By the law of her foreign domicil the powers 
of the executor were limited in time. The 
CouBT, following that law, made a grant of 
probate here, limited in time. Ih, 

Soldier's Will.]— An oral declaration made by 
a soldier on active service that in the event 
of death he desired ** all his effects to be 
credited " to a person named admitted to 
probate as a soldier's will, irrespective of the 
probable construction of the ^t. Scott, In 
the goods of , 17. 

Colonial Probate — Se- sealing.] — On being 
satisfied that a Colonial grant has been 
properly made, the Court has jurisdiction under 
the Colonial Probates Act, 1892, to direct re- 
sealing. Smith, In the goods of, 28. 

Costs— Kotice to Cross-examine only.] — The 
protection of rule 18 of Order XX.I. is confined 
to parties opposing probate in the first in- 
stance — namely, defendants^and semble also 
interveners delivering a defence, and does 
not extend to plaintiffs claiming to revoke 
probate already granted. The notice cannot 
be given by such a plaintiff with his reply. 
Tonialin v. Smart, 37. 

SHIPPING. 

Keoessaries— Master's Bill of Exchange- 
Personal Liability.]— The master of a vessel is 
personally liable on a bill of exchange drawn 
by him upon the owners in payment of neces- 
saries ordered by him, for which he purports 
by the terms of the bill to hold his vessel, 
owners, and freight responsible. The Bipon 
CUy (66 L. J. P. 110 ; [1897] P. 226) foUowed. 
Ceylon Coaling Co, v. Goodrich, 104. 

]Caster*s *< wages" — *< Emoluments " — 
Bonus — Maritime Lien.]— Where the master 
of a ship has earned a bonus, which the 
owners arranged to pay to him if be re- 
mained in the ship and otherwise satisfied 
them, such bonus is '* wages " or "emoluments ** 
within sections 167 and 742 of the Merchant 
Shipping Act, 1894, and the master therefore 
has a maritime lien for the recovery thereof. 
The JSlmville. Goodrich v. Owners of u, Ehn-' 
ville, 120. 
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Bill of Lading— SxMptioiii—«* Sweating"— 
** Heat."]— The plaintiffs were indorsees of bills 
of lading under which bags of maize were 
shipped on board the defendants* ship to be 
delivered subject to the exceptions, " That the 
. . . owners ... of the vessel . . . shall not 
be responsible f or . . . damage . . . arising 
from sweating . . . explosion, heat, fire at sea 
or on shore.'* The plaintiffs claimed for damage 
to the maize by general heating and by contact 
of the bags with the ironwork of the ship : — 
Held, that the defendants were liable, as 
** sweating ** meant moistare which evaporated 
and then condensed in the hold and dropped 
on to the bags of maize, and did not inclade 
the general heating of the maize, though 
accompanied by moisture, or the wet which 
had come to the bags from contact with the 
iron of the ship ; and <* heat,*' having regard to 
its position between ** explosion " and *' fire at 
sea or on shore,** referred to some extraneoos 
source of heat, and not to heating of the maize 
from moisture coming against it or its own 
moisture causing it to develop heat. The 
Pearlmoor, 60. 

— " Goods to be taken as fast as steamer can 
deliyer or the same will be warehonied" — 
Sight of Action for Detention.]— A bUl of lading 
given by the charterers of a ship provided: 
'* The goods to be taken from the ship by the 
consignees . . . immediately after arrival, and 
as fast as steamer can deliver, or the same will 
be transhipped into lighters or landed or ware- 
housed at the expense and risk of the pro- 
prietors of such goods.*' In an action by the 
charterers against the consignees for detention 
of the ship during the discharge, — Heldt that 
the consignees were liable, because the terms 
of the bill of lading empowering the charterers 
to tranship, land, or warehouse the goods did 
not take away their ordinary right to bring an 
action for detention, if delivery of the goods 
was not taken by the consignees as fast as was 
provided by the bill of lading. The Ame, 
(D.)34. 

Salvage— Tug and Tow— Collision of Tow 
with another Vessel— Kegligenee of both Tow 
and ICaster of Tug— Subsequent Services to 
Tow by Tug— Claims for Salvage by Owners and 
Crew of Tug.] — Where a collision or other 
occurrence has originated in the negligence of 
both a tug and her tow, and that occurrence 
requires services of a salvage nature to be 
rendered by the tug to the tow, the tug cannot 
daim salvage remuneration. The Due ^Aumale 
(JV&. 2), 8. 

A collision occurred between two vessels, 
one in tow of a tug, caused by the negligence 
of both the tow and the tug, and the negligence 
of the tug was that of her master alone. 
Owing to the collision the tug subsequently 
rendered services of a salvage nature to the 
tow ; but the crew of the tug incurred no risk, 



and did nothing more than their ordinary 
duties on the tug. The towage contract pro- 
vided '* that to all intents and purposes what- 
soever the master and crew of the tug .... 
shall be deemed .... to be the servants of 
the owners of the vessel .... towed,** and was 
to the effect that the owners of the tug should 
not be answerable, and the owners of the tow 
should indemnify them against all liability for 
any loss or damage to the tow arising from the 
negligence of the master of the tug, and that 
the hiring of the tug was not to prejudice any 
claim of the tug-owners to salvage : — Held, that 
neither the owners of the tug nor her crew 
could recover salvage remuneration. lb, 

— ^Agreement to Bender Services, not knowing 
Services already Partly Bendered by Servants- 
Performance of Agreement.] — Where one party 
to an agreement agrees to render certain 
services by his servants at a time when, with- 
out his knowing it, his servants have already 
partly rendered these services, be is none the 
less bound to treat the acts so done by his 
servants as in performance of, and done upon 
the terms of, the agreement. The IHetland, 
121. 

The owners of a vessel may bind the master 
and crew without their assent by an agreement 
with other parties as to future but not as to 
past salvage services. lb, 

—Agreement of Owners of a Tug and a Disabled 
Vessel for Services on Towage Terms— Salvage 
Services Bendered before Agreement^Bights of 
Owners, Master, and Crew to Salvage.]— Where 
tug-owners agreed with the owners of a dis- 
abled vessel that thehr tug should render services 
to her on towage terms, not knowing that, 
before the agreement was made, a substantial 
part of the services (in themselves salvage 
services) had been performed, the tug- master 
having previously sighted the vessel, and gone 
to her assistance, — ffeld, that the tug-owners 
were bound by the agreement that the services 
should be rendered on towage terms and could 
not recover salvage reward, but that the master 
and crew were not so bound and were entitled 
to salvage reward. The Inchmaree (68 L. J. 
P. 30; [1899] P. Ill) foUowed. lb, 

—Bight oi Action— Lifcboat^Launchers.] — 
Launchers who launch a lifeboat contem- 
plating that it will render either life salvage 
only, in which case they will look to be paid 
by the Lifeboat Institution, or property sal- 
vage, in which case they will look to be paid 
out of the sum recovered for the salvage 
service, are entitled, if property is in fact 
salved, to bring an action for salvage. The 
Cayo Benito, 93. 

—Value of Ealved Vessel- Beduced Value 
Due to Salvel Veiiel Befusing Sufieient 
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Asiiitaiioe.] — The plaintiffs' steam trawler 
rendered salvage services to the defendants' 
steamship and towed her in bad weather dose 
to port) where the steamship improperly 
refused to employ a tug which ■ would have 
taken her in safely, and in consequence went 
ashore and was badly damaged, and incurred 
heavy expenses for other salvage assistance to 
get into port. In an action for salvage, — 
Held, that the plaintiffs were entitled to an 
award based on the value of the steamship as 
she lay close to port before the stranding, 
without deduction for the damage by stranding 
or the subsequent, salvage expenses. The 
Oermania, 69. 

— Misoonduot of Salvors— Agreement to Pay 
ICaiter of Salved Yessel a Share of Salyage 
Award — Forfeiture of Bight to Salvage.] — 
In a case arising out of an alleged agree- 
ment for the apportionment of a salvage 
award, evidence, to some extent conflicting, 
was given that before the salvage services 
were rendered an arrangement was made 
between the master of the vessel to be salved 
and the salvors that the master should be paid 
5 per cent, of the salvage award : — Semble, if 
an agreement to this effect were proved, it 
would amount to misconduct on the part of 
the salvors, for which in all probability they 
would forfeit all rights to salvage what- 
ever. The JKbJpino, 29. 

—Appeal in Salvage Action— Award Bedueed 
— Goiti.] — On appeals in salvage actions 
there is no hard-and-fast rule of practice 
that appellants who succeed in reducing the 
award will not get costs. Costs allowed to 
successful appellants under the circumstances. 
The Pri/noe LlemeUyn, (D.) 22. 

Collision— Manoheiter Ship Canal — Fog — 
Stopping.] — ^The plaintiff's steamship was pro- 
ceeding down the Manchester Ship Canal in 
foggy weather, with another steamship going 
down ahead, when those on board heard the 
whistle of defendants' steamship which was 
coming up the canal (and with which they 
afterwards came into collision) and did not 
immediately stop their engines : — Held, that the 
plaintiffs' steamship was not to blame for 
breach of article 16 of the Sea Regulations, be- 
cause the Sea ELegulations could not apply to 
the Manchester Ship Canal ; and because, even 
if they could apply, the position of the defen- 
dants* vessel, as coming up the canal and below 
the steamship ahead, was ascertained within 
article 16. The Ha/re, 47. 

— Steam Trawler— Fog Signals — Duty of Steam 
Yesiel to Stop Engines in Fog.]— Article 10 {g) 
of the Sea Regulations, 1884 (which remains in 
force until article 9 of the Sea Regulations, 
1897, is promulgated), applies to a steam 



trawler trawling in a fog, and such a vessel 
should sound a foghorn and bell as therein 
provided. The London, 125. 

Article 15 (a) of the Sea Regulations, 1897, 
providing that in fog a steam vessel having way 
upon her shall sound a prolonged blast, does 
not apply to such a trawler. lb, 

—Fog— Stopping— Buty of Tug with Vessel in 

Tow.] — ^A tug towing another vessel is not 
necessarily exempt from the duty which rests 
on a steam vessel in a fog to stop her engines 
under article 16 of the Sea Regulations, 1897, 
and is to blame for not stopping so as to let the 
way run off her tow, when there is no difficulty 
in doing so, and when the circumstances are 
such as to require the greatest precaution. The 
Challenge and the Duo d'Aumale {No. 1), 2. 

— Crossing Rule— Blver Mersey— Vessel Coming 
ont of Bock Entrance into River.] — A collision 
occurred in the river Mersey, about off the 
north end of the Liverpool lainding stage, be- 
tween a steamship which was proceeding down, 
without steam up, in tow of two tugs at a 
distance of about one-third of the river from 
the landing stage, and another steamer which 
had been lying just before the collision in the 
Prince's Half-tide Dock entrance, and which 
came out into the river during a strong flood 
tide at full speed under hard a-port helm on the 
starboard side of the first steamship: — HM, 
that the crossing rule, article 19 of the Sea 
Regulations, 1897, as introduced by article 1 of 
the Mersey Regulations, did not apply so as to 
bind the first steamship to keep out of the way 
of the other. The SuTUight, 25. 

—Vessel firom any Accident not under Com- 
mand— Buty to Keep her Course.] — A vessel 
shewing the signal that she is not under 
command ought to act accordingly and keep 
her course if she can, when another vessel 
has to keep out of her way. Circumstances 
considered in which a vessel " from any acci- 
dent is not under command " within article 4 of 
the Sea Regulations, 1897. The ffamthom- 
bank, 18. 

— Bamages — Remoteness — Abandonment of 
Voyage— Claim by Cargo-owner.]— A ship U.^ 
carrying cargo under a charterparty, was 
daniaged by collision with the defendants' ship, 
Jf., and put back for repairs which necessitated 
the discharge of the cargo ; and the plaintiffs, 
the cargo-owners and charterers of the V., 
desiring to sell the cargo at once and thus avoid 
its deterioration and their share of the hite of 
barges for warehousing it till it could be re- 
shipped in the U., agreed with the owners of 
the U. for the voyage to be abandoned on con- 
dition that the plaintiffs would charter the ship 
for another cargo on completion of repairs, at 
a freight not less than before, and would pay 
to the owners of the 27. a sum substantially 
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equivalent to the said share of the barge-hire 
thus rendered unnecessary. In the collision 
action which ensued both ships were held to 
blame, and the owners of the U, recovered from 
the dd^endants a half share of all the loss which 
they had sustained in consequence of the col- 
lision. The plaintiffs now claimed to recover 
from the defendants half the sum payable by 
themselves under the above agreement :—Heldt 
that the plaintiffs could not recover the sum 
claimed because it was too hypothetical and the 
agreement to pay it was not a direct con- 
sequence of the collision, and because the 
owners of the U. (to whom, if at all, the sum 
was due) had already recovered from the de- 
fendants the full share which the law allowed 
to them of all the loss which they had sus- 
tained in consequence of the collision. The 
MinneUmka, 62. 

—Failure of Master to Stay by — Collision 
** deemed to have been eaused " by Deflmlt of 
Master— *< Proof to the contrary."]— Where it 
has been found that a collision was caused 
solely by the fault of the pilot compulsorily in 
charge of a ship, and that the master of that 
ship failed to stay by the other ship and comply 
with section 422 of the Merchant Shipping Act, 
1894, the collision is not to be ** deemed to have 
been caused " by the wrongful act, neglect, or 
default of such master because " proof to the 
contrary ** has been given within the meaning 
of the said section. Ths Queen (38 L. J. Adm. 
39 ; L. R. 2 A. & K. 364) followed. Tlte Sussex, 
73. 

—County Court — Jarisdiotion — <* Damage by 
collision "—Damage by Ship to Pier.]— The 
Gounty Courts Admiralty Jurisdiction Act, 
1868, s. 3, provides that any County Court 
having Admiralty jurisdiction shall have 
jurisdiction to try and determine any claim 
for *' damage by collision": — Beld, that this 
Admiralty jurisdiction does not extend to 
d&mage done by a ship or vessel to some other 
object not a ship or vessel (such as a pier) by 
striking against it. The Normandy, (D.) 55. 

Limitation of Liability— Gross Tonnage- 
Certificate of Begistry-rCertifloate respecting 
Double Bottom.]— In an action for limitation of 
liability, the gross tonnage in the case of a 
British vessel will be taken as shewn by her 
certificate of r^^istry , or in the case of a foreign 
vessel, to which an Order in Council made 
under section 84, sub-section (1) of the Mer- 
chant Shipping Act, 1894, applies, by her 
certificate of registry or other national papers, 
without any necessity for adducing a certificate 
under section 81 respecting the double bottom 
for water ballast. The ZanAihar (61 L. J. P. 
81 ; [1892] P. 233) considered. The CordiU 
lerat, 13. 

Compulsory Pilotage— Yesiel bound to Man- 
chester-Coming into the Port of Liyerpool— 
Anchorage in Itlnere.] — Pilotage is compulsory 



subject to special exemptions on all vessels 
bound to Manchester and coming into the port 
of Liverpool, and, tewible, on all vessels bound 
from Manchester and going out of the port of 
Liverpool. The Mercedes de Larrinaga, 66. 

When a vessel is under compulsory pilotage, 
as being bound to Manchester by way of the 
Manchester Ship Canal and coming into the 
port of Liverpool, and not specially exempted, 
the compulsion does not terminate under 
section 128 of the Mersey Dock Acts Consoli- 
dation Act, 1868, if her pilot brings her to 
anchor, not finally, but only temporarily and in 
itinere. The Servia and the Corinthia (67 L. J. 
P. 36 ; [1898] P. 36) considered. Ih. 

—Port of Liverpool— Outward Pilotage Limit.] 
— The compulsory pilotage of a vessel sailing 
out of the port of Liverpool by the Queen's 
Channel extends as far as the Bar Lightship, 
which, though further out, is to be considered 
as substituted for the old Fairway Buoy, pre- 
scribed as the outward pilotage limit by the 
Mersey Dock Acts Consolidation Act, 1868, 
s. 127. The Sussex, 73. 

Jurisdiction— Action for Salvage Services- 
Counterclaim for Breach of Charterparty— Bm- 
barrassing Fair Trial of Action.]— The Ad- 
miralty Division has jurisdiction to entertain a 
claim for damages in respect of a breach of a 
charterparty, and may in its discretion allow 
in a proper case such a claim to be set up by 
way of counterclaim in an action in rem — for 
example, in a salvage action. The Cheapside, 
(C.A.) 117. 

Action in Personam — Judgment upon Default 
of Appoarance.]— The plaintiff in an Admiralty 
action in personam is entitled to enter final 
judgment upon default of appearance under 
Rules of Supreme Court, Order XIII. rule 3, 
notwithstanding any practice to the contrary. 
The Madelaine and the Andr6 Theodore, 24. 

WOBDS. 

" Cohabitation."]— See Kay v. Kay, p. 108. 

« Damage by collision."]— See The Normandy, 
p. 66. 

(( Beamed to have been caused."]— See The 
Sussex, p. 78. 

« Desertion."]— See Frond v. Frowd, p. 60. 

•( Emoluments."]— See The ElmviUe, Good- 
rich V. If. Elmville, p. 120. 

** Heat."]— See The Pearlmeor, p. 60. 

<< Proceeding initituted."]— See Gordon v. 
Gordon, p. 41. 

" Sweating."]— See The Pearlmoor, p. 60. 

«• Wages."]— See m? Elmville. Goodrich v. 
ss. Elmville, p. 120. 
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4 EDWARD VII., 1904. 

Chap. 1. 
Consolidated Fund (^^. 1) Act, 1904. 



A.D. 1904. 



ABSTRACT 07 THE BNACT1CENT8. 

1. Isiue 0/ 4,256,1772. out of the Consolidated Ftmd for the service of the year ending Slst Ma^ch 

1904. 

2. Iss%is of 39,571,2002. out of the Consolidated Fimdfor the service of the year ending 2\st Mareh 

1905. 
8. Power for ihe Treasury to borrow. 
4. 8hoH title. 



An Act to apply certain sums out of 
the C!onsolidated Fund to the service 
of the years ending on the thirty-first 
day of March one thousand nine hun- 
dred and four and one thousand nine 
hundred and five. [29th March 1904.] 

Most Gracious Sovereign, 
We, Year Majesty's most datiful and loyal 
subjects, the Commons of the United Kingdom 
of Great Britain and Ireland in Parliament 
assembled, towards making good the snpply 
which we have cheerfully (granted to Your 
Majesty in this session of Parliament, have 
resolved to grant unto Your Majesty the sums 
herein-after mentioned ; and do therefore 
most humbly beseech Your Majesty that it 
may be enacted; and be it enacted by the 
King's most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of 
the same, as follows : — 

1. The Treasury may issue out of the Con- 
solidated Fund of the United Kingdom of 

P96W. Vol. LXXXIV.— Law Jour. Stat. 



Great Britain and Ireland, and apply towards Consoli- 
making good the supply g^nted to His dated Fund 
Majesty for the service of the year ending Jjjv'^ of 
on the thirty-first day of March one thoa- thejear 
sand nine hundred and four, the sum of four Slg^'ifarch 
million two hundred and fifty-six thousand 1904. 
one hundred and seventy-seven pounds. 

Issue of 

38.571.200/. 
out of the 
CoDsoli* 
dated Fund 
for the 
service of 
the;^ear 
ending 
SlRt March 
1905. 



2. The Treasury may issue out of the Con- 
solidated Fund of the United Kingdom of 
Great Britain and Ireland, and apply towards 
making good the supply granted to His 
Majesty for the service of the year ending on 
the thirtv-first day of March one thousand 
nine hundred and five, the sam of thirty-nine 
million five hnndred and seventy-one thou- 
sand two hundred pounds. 

3. — (1) The Treasury may borrow from any 
person, by the issue of Treasury Bills or other- 
wise, and the Bank of England and the Bank 
of Ireland may advance to the Treasury ou 
the credit of the said sums, any sum or sums 
not exceeding in the whole forty-three million 
eight hundred and twenty-seven thousand 
three hnndred and seventy-seven pounds. 

(2) The date of payment of any Treasury 
Bills issued under this section shall be a date 



Power 
for the 
Treasury 
to borrow. 
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A.IL1904. ^ot later than the thirty-first day of March 
nineteen hundred and five, and section six of 
40 A 41 Vict the Treasury Bills Act, 1877 (which relates to 
°' ' the renewal of bills), shall not apply with re- 

spect to those bills. 

(3) Any money borrowed otherwise than on 
Treasury Bills shall be repaid, with interest 
not exceeding five pounds per cent, per an- 
num, out of the growing produce of the Con- 
solidated Fund, at any period not later than 



the next suooeeding quarter to that in which ^^-^^ 
the money was borrowed. 

(4) Any money borrowed under this section 
shall be placed to the credit of tiie account of 
the Excnecper, and shall form part of the 
said Consolidated Fund, and be available in 
any manner in which such Fund is avail- 
able. 

4. This Act may be cited as the Consolidated Short title. 
Fund (No. 1) Act, 1904. 



Chap. 2. 
Metropolitan Improvements (Funds) Act^ 1904. 



▲B8TBJL0T 07 THE EVACTKBHTS. 

i of fund to Oharing Oross a/nd other vmprovemente. 



An Act to authorise the appropriation 
of the surplus funds derived from 
Battersea Park towards the opening 
of the Mall into Charing Cross and 
other Metropolitan Improvements. 

[29th March 1904.] 

Whekeas under section sixteen of an Act 
passed in the fourteenth and fifteenth years 
of the reign of Her late Majesty, chapter 
14 & 15 Vict, seventy-seven, intituled "An Act to alter and 
C.77. «« extend the powers of an Act of the ninth 

" and tenth vears of Her Majesty's reign, 
" intituled ' An Act to empower the Com- 
** * missioners of Her Majesty's Woods to 
" ' form a Boyal Park in Battersea Fields, 
'* * in the county of Surrey,* " provision was 
made for the creation of a surplus fund derived 
from moneys payable under that Act, and for 
the accumulation of the said fund until it 
should be required for, and appropriated by 



Parliament to, the execution of improvements 
in the metropolis or its neighbourhood, and it 
is expedient to authorise the appropriation of 
that fund : 

Be it therefore enacted by the King's most 
Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament as- 
sembled, and by the authority of the same, as 
follows : — 

1. The said fund may be applied by the Appropri** 
Commissioners of Works towards the opening 2>*Cta^i« 
of the Mall into Charing Cross and other works Ctom and 
connected therewith, and if any residue remains ^^^^ *■*' . 
it may be applied by the Commissioners, with P"*^®™®* 
the sanction of the Treasuiv, to such other im- 

grove men ts in the metropolis or its neighbour- 
ood as they may think fit. 

2. This Act may be cited as fiie Metropolitan Short taki 
Improvements (Funds) Act, 1904, and the above 
recited Act may be cited as the Battersea Park 

Act, 1851. 



Chap. 3. 
Telegraph {Money) Act^ 1904. 



ABSTRACT 07 THE ENAGTICENIS. 



1. Grant of 3,000,000Z. for the purpose of the Telegraph Acts, 

2. ShoHUtle. 



An Act to provide for raising further 
Money for the purpose of the Tele- 
graph Acts, 1863 to 1899. 

[29th March 1904.] 



Be it enacted by the King's most Excellent 
Majes^, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, 
and by the authority of the same, as follows : — 
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1. The Treasury may, without prejudice to 
the exercise of any powers preyiously given for 
the like purpose, issue out of the Consolidated 
Fond, or the growing produce thereof, such 
Bums, not exceeding in the whole the sum of 
three million pounds, as may be required by 
the Postmaster-General for the purpose of the 
Telegraph Acts, 1863 to 1899, according to 
estimates approved by the Treasury, and sub- 



sections two and three of section one of the aJ).1904. 
Telegraph Act, 1892 (which relate to the mode 55 & 66 Vict, 
in which money may be raised), shall apply cw. 
with respect to the sums so authorised to be 
issued. 

2. This Act may be cited as the Telegraph Short title. 
(Money) Act, 1904, and may be cited with tne 
Telegraph Acts, 1863 to 1899. 



Chap. 4. 
mid Birds Protection Act, 1904. 



AB8IBA0T 07 THE EVAOTMEHTS. 

1. Offences and penaUies. 

2. Proaeowtion of offeneee, 

8. Short tith and eoneifntction. 



An Act to amend the WUd Birds Pro- 
tection Acts. [28tli April 1904.] 

Be it enacted by the King's most Excellent 
Majesty, bv and with the adyice and consent 
of the Loras Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, 
and by the authority of the same, as follows : — 

1. From and after the passing of this Act 
every person who, on any pole, tree, or cairn 
of stones or earth, shall affix, place, or set any 
spring, trap, gin, or other similar instrument 
calculated to cause bodily injury to any wild 
bird coming in contact therewith, and every 
person who shall knowingly permit or suffer or 



cause any such trap to be so affixed, placed, or 
set, shall be guilty of an ofiPence, and shall be 
liable on summary conviction to a penalty not 
exceeding forty shillings, and for a second 
or subsequent onence to a penalty not exceeding 
five pounds. 

2. Every offence under this Act may be ProMcution 
prosecuted under the provisions of section five °!°*^®°^v 
of the Wild Birds Protection Act, 1880. ^^.** ^**'^' 

3. This Act may be cited as the Wild Birds Short title 
Protection Act, 1904, and shall be construed Jgifg^; 
with the Wild Birds Protection Acts, 1880 to '™^"°'>- 
1902, and those Acts and this Act majr be cited 
collectively as the Wild Birds Protection Acts, 

1880 to 1904. 



Chap. 6. 
Army (Annual) Acty 1904. 



ABSTBACT Of THE ENACTMENTS. 

1. Short me. 

2. Army Ad (44 ^ 45 Vict, 0. 58.) to he in force for specified times, 

3. Prices in respect of biUeting, 

Amendments of Army Act. 

4. Amendment of4Aif46 Viet. 0. 58. s. 46, as to appeals from commanding officers, 

5. Amendment of4A§r4ib Vict. e. 58. s. 83, as to commutation of punishments. 

6. Amendment of4A'v4& Vict. c. 58. es. 95 cmd 190, as to enlistment of aliens, ifc. 

7. Amendment of 44 gr 4b Vict. c. 58. «. 137, as to stoppages from pay of officers. 

8. Amendment of44§f4& Vict. c. 58. s. 145 (2) as to compulsory steppage of pay for maintenance 

orders. 
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A.1X1904. 9. Extension of 44 §r 45 ViGt c, 58. «. 156 (9) to bounties, 

10. Amendment of 44 ^ 4b Viet e. 58. s. 175, as to persons subject to military law as offleers. 

11. Amendment of 4Aof 45 Vict. c. 58. s. 179, as to marines. 

12. Amendment of 44 j' 45 Vi(*.t. c. 58. s. 182 2), as to sentences on warrant officers. 

13. Amendment of 4Agr -^ Vict. c. 58, Second Schedule, as to hiUetvng, 

14. Daie on which amendments to Army Act are to come into operation. 

SOHEDULS. 



A.D.1904. 



An Act to provide, during Twelve 
Months, for the Discipline and 
Regulation of the Army. 

[28th April 1904.] 

Whereas the raising or keeping of a stand- 
ing army within the United Kingdom of G-reat 
Britain and Ireland in time of peace, anless it 
be with the consent of Parliament, is against 
law : 

And whereas it is adjudged necessary by 
His Majesty and this present Parliament that 
a body of forces shonld be continued for the 
safety of the United Kingdom and the defence 
of the possessions of His Majesty's Crown, 
and that the whole number of such forces 
should consist of two hundred and twenty- 
seven thousand including those to be em- 
ployed at the dep6ts in the United King- 
dom of Great Britain and Ireland for the 
training of recruits for service at home 
and abroad, but exclusive of the numbers 
actually serving within His Majesty's Indian 
possessions: 

And whereas it is also judged necessary for 
the safety of the United Kingdom, and the 
defence of the possessions of tnis realm, that 
a body of Boyal Marine forces should be em- 
ployed in His Majesty's fleet and naval service, 
under the direction of the Lord High Admiral 
of the United Kingdom, or the Commissioners 
for executing the office of Lord High Admiral 
aforesaid : 

And whereas the said marine forces may 
freauently be quartered or be on shore, or sent 
to do duty or be on board transport ships or 
vessels, merchant ships or vessels, or other 
ships or vessels, or they may be under other 
circumstances in which they will not be sub- 
ject to the laws relating to the government 
of His Majesty's forces by sea ; 

And whereas no man can be forejudged of 
life or limb, or subjected in time of peace to 
any kind of punishment within this realm, by 
martial law, or in any other manner than by 
the judgment of his peers and according to the 
known and established laws of this realm ; yet 
nevertheless, it being requisite, for the retain- 
ing all the before-mentioned forces, and other 
persons subject to military law, in their duty, 
that an exact discipline be observed, and that 
persons belonging to the said forces who 



mutiny or stir up sedition, or desert His 
Majesty's service, or are guilty of crimes and 
offences to the prejudice of good order and 
military discipline, be brought to a more 
exemplary and speedy punishment than the 
usual forms of the law will allow : 

And whereas the Army Act will expire in ** * « Vicl. 
the year one thousand nine hundred and four ^ ^' 
on the following days : 

(a) In the United Eangdom, the Channel 
Islands, and the Isle of Man, on the 
thirtieth day of April ; and 

(b) Elsewhere in Europe, inclusive of Malta, 
also in the West Indies and America, on 
the thirty-first day of July ; and 

(c) Elsewhere, whether within or without 
His Majesty's dominions, on the thirty- 
first day of December: 

Be it therefore enacted by the King's most 
Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament 
assembled, and by the authority of the same, 
as follows : — 

1. This Act may be cited as the Army short title 
(Annual) Act, 1904. 

2.— (1) The Army Act shall be and remain Ar^ Act 
in force during the periods herein-after men- force for 
tioned, and no longer, unless otherwise pro- specified 
vided by Parliament (that is to say) : — time*. 

(a) Within the United Kingdom, the 
Channel Islands, and the Isle of Man, 
from the thirtieth day of April one 
thousand nine hundred and four to the 
thirtieth day of April one thousand nine 
hundred and five, both inclusive ; and 
(6) Elsewhere in Europe, inclusive of 
Malta, also in the West Indies and 
America, from the thirty-first day of July 
one thousand nine hundred and four to the 
thirtv-first day of July one thousand nine 
hundred and five, both inclusive ; and 
(c) Elsewhere, whether within or without 
His Majesty's dominions, from the thirty- 
first day of December one thousand nine 
hundred and four to the thirty-first day of 
December one thousand nine hundred and 
five, both inclusive ; 
(2) The Army Act, while in force, shall ap- 
ply to persons subject to military law, wliether 
within or without His Majesty's dominions. 
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iJ).]904. (3) A person subject to military law shall 
— not be exempted from the provisions of the 
Army Act by reason only that the number of 
the forces for the time being in the service of 
His Majesty, exclusive of the marine forces, 
is either greater or less than the number 
herein-before mentioned. 

3. There shall be paid to the keeper of a vic- 
tualling house for the accommodation provided 
by him in pursuance of the Army Act the 
prices specined in the Schedule to this Act. 

Amendments of Army Act 

4. In subsection ^8) of section forty-six of 

J[^™jjj5*the Armv Act, as amended by the Army 
fwi eSSr' (Annual) Act, 189;3. after the words " he shall *' 
shall be added the words *' in everv case where 
" the award or finding involves a forfeiture of 
" pay, and in every other case." 

5. In paragraph (7) of section eighty-three 
of the Army Act (which relates to the com- 
mutation of punishment to general service), 
the words ** three months " shall be substitated 
for the words "six months." 

Alto enlist- 6. — (1) In subsection (2) of section ninety- 
Jg^«^ five of the Army Act (which relates to the 
enlistment of aliens, &c.), after the words 
•'provisions of this section" shall be added 
the words '' any inhabitant of any British 
'•protectorate and" 

(2) In subsection (23) of section one hundred 
and ninety of the Army Act (which defines 
tiie expression "colony"), after the word 
•• Cyprus " shall be added the words " and 
any British protectorate." 

Alio stop- 7. At the end of section one hundred and 
jmtfxvm thirty-seven of the Army Act the following 
£j^ paragraph shall be inserted — 

" (4) The sum required to make good any 
loss, damage, or destruction of public 
property which, after due investiga- 
tion, appears to the Secretary of State 
to have been occasioned by any wrong- 
ful act or negligence on the part of 
the officer." 
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8. In subsection (2) of section one hundred 
and forty-five of the Army Act (which relates 
to the maintenance of the wife, child, or 
bastard child of a soldier), the words *'in 
" respect of a wife or children one shilling and 
•' in respect of a bastard child sixpence " shall 
be substituted for the word ** sixpence," the 
words "in resect of a wife or children six- 
" pence, and m respect of a bastard child 
" threepence " shall be substituted for the word 
" threepence," the words " in the first case" 



ExtenKion 
of 9. Iu6 (9) 
to bounties. 
54 & 65 Vict . 
C.5. i 



Amendment 
of Army Act 
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subject to 
military law 
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shall be repealed, the word " or " shall be sub- A.D^ioo*. 
stituted for the words " and in the second case," "" 

and the words " as the case may be " shall be in- 
serted after the words " such wife or childien.'' 

9. In subsection (9) of section one hundred 
and fifty-six of the Army Act, as amended by 
the Army (Annual) Act, 1891 (which relates 
to unlawful possession of identity and life cer- 
tificates), after the words "to reserve pay" 
shall be added the words " or to any bounty," 
and after the words ' ' to the pay " shall be 
added the words " or bounty," 

10. At the end of section one hundred and 
seventy-five of the Army Act (which relates to 
persons subject to military law as officers) the 
following paragraph shall be added ; — 

** (10) Any reserve officer, within the mean- 
ing of the Boyal Warrant regulating 
the composition of the reserve of 
officers, when he is ordered on any 
duty or service for which, as such 
reserve officer, he is liable." 

11. At the end of paragraph (21) of section As to 
one hundred and seventy-nine of the Army 'n*"nes. 
Act (which relates to the modification of the 
Act with respect to the Boyal Marines) shall 
be added the words ** and also a marine raised 
"or enrolled under the Naval Beserve Act, 63 A 64 Vict. 
" 1900, or the Naval Forces Act, 1903, when J*^-^ 
" called into actual service and when being c.«!^* 
* • trained or exercised." 

12. In paragraph (2) of section one hundred As to son- 
and eighty-two of the Army Act which relates wiSlit" 
to sentences on warrant officers ; — oiiictrs. 

(a) the words '*or to be suspended from 
" rank and pav and allowances for any 
"period stated by the court martial*' 
shall be repealed ; and 

(h) the words " if he was originally enlisted 
" as a soldier, but not otherwise," shall 
be repealed, and the same words shall be 
inserted after the words " lower grade, 
or " in the same subsection. 

13. At the end of Part I. of the Second AmendnH-ut 
Schedule to the Army Act, the following g(.|JXh? „^ 
paragraph Bhall be added : — to biiietiiV. 

For the purposes of this Part of this Schedule 
the expression " furnish with lodging " shall 
include the provision of a separate bed for 
each officer and soldier. 

14. Amendments of the Army Act contained Date on 
in this or any other Act continuing the Army ^hich 
Act shall come into operation in any place as montN to 
from the day from which the Army Act is by Army Act • 
this or such other Act continued in that place. f^*opI5ra." 

tion. 
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SCHEDULE. 



A.D. 190A. 



Accommodation to be provided. 



Maximum Price. 



Lodging and attendance for soldier where hot meal furnished 
Hot meal as specified in Part I. of the Second Schedule to the 

Army Act. 

Breakfast as so specified 

Where no hot meal furnished, lodging and attendance, and 

candles, vinegar, salt, and the use of fire, and the necessary 

utensils for dressing and eating his meat. 
Ten pounds of oats, twelve pounds of hay, and eight pounds 

of straw per day for each horse. 
Lodging and attendance for officer 



Fourpenoe per night. 

One shilling and threepence 

halfpenny each. 
One penny halfpenny each. 
Fourpenoe per day. 



One shilling and ninepence 

per day. 
Two shillings per night. 



JToid.— An officer shall pay for hii food. 



Chap. 6. 
jffall'tnarkintj of Foreign PlcUe Act, 1904. 



. ABSIEAOI 07 THIS ENAOTMENTB. 

1. Ma/rks to he 'placed on foreign plate. 

2. Applicaiion to ScoiUmd. 

3. Commencement of Act. 

4. Short title and repeal. 



An Act to arDend the Law with respect 

to the Hall-marking of Foreign Plate. 

[22nd July 1904.] 

Be it enacted hy the Kind's most Excellent 
Majesty, hy and with the advice and consent 
of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament as- 
sembled, and by the authority of the same, as 
follows : — 

1. — (1) Where, for the purpose of comply- 
ing with sections fifty-nine and sixty of the 
Customs Act, 1842, or tiection ten of the 
Bevenue Act, 1883, any plate has to be as- 
4«1k*47Vict ^y®^» stamped, and marked, or where for 
c M. * ^^7 other purpose any plate or article im- 

ported from a foreign part is brought to an 
assay office in the United Kingdom to be 
assayed, stamped, or marked, tae plate or 
article shall be marked in such manner as 
His Majesty may determine by Order in 
Council so as readiljr to distinguish whether 
the plate or other article was wrought or made 
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in England, Scotland, or Ireland, or was im- 
ported from foreign parts, and snch mark or 
marks shall be deemed to be a compliance 
with the said Acts. 

(2) Any person, who, after a date fixed by 
His Majesty by Order in Council, brings or 
causes to be brought any plate or other article 
to be assayed, stamped, and marked at an 
assa^ office, shall state in writing, in manner 
provided by His Majesty by Order in Council, 
whether the plate or article was wrought or 
made in England, Scotland, or Ireland, or was 
imported from foreign parts, but it shall not 
be necessary to make such statement in writ- 
ing where any plate or other article is brought 
to an assay office in charge of an officer of 
customs under the provisions of the Iteyenue 
Act, 1883, for the purpose of being assayed, 
stamped, or marked as having been imported 
from foreign parts. 

(3) Where &nj person, who, after the date 
fixed as aforesaid, brings or causes to be 
brought any plate or other article to be as- 
sayed, stamped, and marked at an Msay office, 
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^•^^uo^ does not know, and is not able to state, whether 
the plate or other article was wrought or made 
in England, Scotland, or Ireland, or was im- 
ported from foreign parts, such person shall 
make a statement m writing to that effect in 
the manner prescribed in this section, and the 
plate or other article referred to in the said 
statement shall be stamped and marked as if 
it were imported from foreign parts. 

(4) If any person knowingly makes a false 
statement under this section he shall be liable, 
on summary conyiotion, under the Summary 
Jurisdiction Acts, to a fine not exceeding five 
poundii for every article in respect of which 
the false statement is made. 

(5) The Customs Act, 1842, shall apply as if 
a reference to the mode of marking required 



under this Act were substituted for a reference A.D.juw*. 
to the mode of marking under that Act. 

(6) His Majesty may, by Order in Council, 
revoke, vary, or add to any Order in Council 
made under this Act. 

2. In Scotland all offences which are punish- Ai 
able under this Act on summary conviction ^ 
shall be prosecuted before the sheriff in manner 
provided by the Summary Jurisdiction (Scot* 
land) Acts. 

3. This Act shall come into force on the 
first day of November, one thousand nine 
hundrea and four. 

4— (1) Section two of the Customs Tariff Short title 
Act, 1876, is hereby repealed. !l?^'!5Tl 

(2) This Act may be cited as the Hall, f ^^ ^'**- 
marking of Foreign Plate Act, 1904. 



meot of let. 



Ohap. 7. 
Finance Act^ 1904. 



ABSTKACT 01 THB SVAOXIUVTS. 

Pabt I. 

Customs aub Excise. 

1. DiUy on tea. 

2. DuHei on eeriain hinds of tobacco, 

3. Bo-^rrangement of tobacco drawbacks and provUion aa to motsiurs. 

4. Continuance of cuiditional custonM duty and drawbacks on tobacco, beer, and epirils. 

5. Continuance of additional excise duties and drawbacks on beer and spirits, 

6. Reduction of warehouse delivery charges, 

Pabt II. 
Income Tax aud Inhabited House Duty. 

7. Income tamfor 1904-1905. 

8. Income taoD exemption in case qf unregistered friendly societies, 

9. Relief from income tax on insurances wiifi colonial companies, 

Pabt III. 
Uhclaimed Dividends Account. 

10. PaymmU out of unclaimed dividends aecowit. 

Pabt IV, 

Genebal. 

11. C^mstruction and short tiUe, 

Schedule. 
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A.D.1904. An Act to grant certain duties of Cus- 
toms and Inland Revenue, to alter 
other duties, and to amend the Law 
relating to Customs and Inland Re- 
venue and the National Debt, and to 
make other provisions for the financial 
arrangements of the year. 

[1st August 1904.] 

Most Gracious Soverei^, 
We, Yoar Majesty's most datifal and loyal 
subjects the Oommons of the United Kingdom 
of Great Britain and Ireland in Parliament 
assembled, towards raising the necessary 
supplies to defray Your Majesty's public 
expenses, and making an addition to the 
pnolic revenue, have freely and voluntarily 
resolved to give and grant unto Your Majesty 
the several duties hereinafter mentioned ; and 
do therefore most humbly beseech Your 
Majesty that it may be enacted, and be it 
enactea by the King's most Excellent Majesty^ 
by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by 
the authority of the same, as follows : — 

Pakt I. 

CUSTOHS AND EXCISE. 

Duty ou 1. In lieu of the duty of customs payable on 

*•*• tea imported into Great Britain or Ireland, 

there shall, as from the twentieth day of April 
nineteen hundred and four, until the first day 
of July nineteen hundred and five, be charged, 
levied, and paid the following duty (that is to 
say):— 

Tea, the pound, eightpence. 
2. — (1) The duties of Customs payable under 
section one of the Finance Act, 1898, on manu- 
factured tobacco, shall, as from the twentieth 
JiJk«2Viot. day of April nineteen hundred and four, be 
increased in tlie case of cigars by sixpence per 
pound, and in the case or cigarettes by one 
shilling per pound, and the duties payable 
under the same section on unmanufactured 
tobacco shall, as from the same date, be in- 
oreasedy in the case of stripped tobacco, by 
threepence per pound. 

(2) A rebate at the rate of three-halfpenoe 
for every pound of tobacco shall be allowed on 
any increased duty under this Act paid on or 
after the nineteenth day of July nineteen 
hundred and four in respect of any stripped 
tobacco which is shown to the satisfaction of 
the OommiBsioners of Customs to have been 
deposited in a bonded warehouse before, or to 
have been in an importing vessel consigned to 
a port in Great Britain or Ireland on, the 
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twentieth day of April nineteen hundred and 
four. 

(3) In this section the expression '* stripped 
tobacco " means any leaf tobacco of which the 
leaf is not complete by reason of the removal 
of the stalk or midrib or ot some portion 
thereof, but tobacco shall not be deemed to be 
stripped tobacco solely by reason of its having 
been subjected to such process of butting as 
the Commissioners of Customs allow. 

3. — (1) Drawback allowed under section one 
of the Manufactured Tobacco Act, 1863, as 
extended or amended by any subsequent Act, 
on tobacco exported from Great Britain or 
Ireland or deposited in a bonded or King's 
warehouse shall, as from the fourth day of 
May nineteen hundred and four, be allowed at 
the rates set out in the Schedule to this Act, 
instead of at the rate in force before that date, 
but subject to the provisions contained in that 
Schedule. 

(2) Section two of the Finance Act, 1898, is 
hereby repealed, and in section four of the 
Customs and Inland Revenue Act, 1887 (which 
relates to moisture in tobacco), the words 
*' thirty -two per centum'* shall be substituted 
for the words ** thirty-five per centum.** 

4. The additional duties of customs on 
tobacco, beer, and spirits imposed by sections 
two, three, four, and five of the Finance 
Act, 1900 (including the increased duties 
imposed by section nve of that Act), shall 
continue to be charged, levied, and paid until 
the first day of July nineteen hundrea and five, 
and, as regards the period for which any addi- 
tional drawback is allowed under the said 
section four, July nineteen hundred and five 
shall be substituted for August nineteen 
hundred and one. 

5. The additional duties of excise on beer 
and spirits imposed bv sections six and seven 
of the Finance Act, 1900, shall continue to be 
charged, levied, and paid until the first day of 
July nineteen hundred and five, and, as regards 
the period in respect of which any additional 
drawback is allowed under the saia section six, 
July nineteen hundred and five shall be sub- 
stituted for August nineteen hundred and one. 

6. — (1) In lieu and instead of the additional 
rates provided for in the Customs Tariff 
Act, 1876, there shall be charged upon the 
delivery of the following goods from any ware- 
house for home consumption, in addition to 
the duties of Customs and any other charges 
thereon, for every one hundrea pounds of such 
duties of Customs payable thereon, the rates 
following (that is to say) : — 

8. d. 
In respect of tobacco - - 1 8 
In reapect of other goods - 2 6 



A.D. 19M. 
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on tobaooo. 

beer, and 

spirits. 

68 ft 64 VicL 

C.7. 



Continuance 
of additional 
excise duties 
and draw- 
liacks on 
beer and 
spirits. 
6S ft 64 Viot* 
C.7. 



Reduction 
of ware- 
house 
deliTer> 
charges. 
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A.P. 190*. whether such tobacco or other goods shall have 
been removed to such warehouse under bond 
or not. 

(2) The rate of charge on the delivery of 
spirits from an excise warehouse under the 

1 1^ ^**'** Customs and Excise Warehousing Act, 1869, 
shall be reduced from five shillings to two 
shillings and sixpence. 

(3) The last paragraph but one of the 
schedule to the Customs Tariff Act, 1876, 
beginning ** There shall be charged upon the 
delivery of the following goods, and ending 
with the words " under bond or not,'* is hereby 
repealed. 

Part II. 
Incoub Tax and Inhabited Housb Duty. 



taifor 
)I0I-1906. 



7. — (1) Income tax for the year beginning 
on the sixth day of April nineteen hundred 
and four shall be charged at the rate of one 
shilling. 

(2) All such enactments relating to income 
tax as were in force on the fifth day of April 
nineteen hundred and four shall have full 
force and effect with respect to the duty of 
income tax hereby gran tea. 

(3) The annual value of any property, which 
has been adopted for the purpose either of 
income tax under Schedules A. and B. iu the 

16 k 17 Viot. Income Tax Act, 1853, or of inhabited house 
'•**• duty, during the year ending on the fifth day 

of April nineteen hundred and four, shall be 
taken as the annual value of such property for 
the same purpose during the next subsequent 
year ; provided that this subsection — 

(a) so far as respects the duty on inhabited 
hou8es in Scotland, shall be construed 
with the substitution of the twenty-fourth 
dav of May for the fifth day of April ; and 

(b) shall not apply to the Metropolis as 
defined by the Valuation (Metropolis) 
Act, 1869. 

(4) Section thirty-eight of the Finance 
Act, 18W (which relates to duty on divi- 
dends, Ac, paid prior to the passing of the 
Act), shall be applied with respect to the year 
which commenced on the sixth day of April 
nineteen hundred and four, as it was applied 
with respect to the year which commenced on 



at s Vict. 

e.«7. 

B7 ft 68 Vict. 
cSO. 



the sixth day of April eighteen hundred and A-P-^^o*- 
ninety-four. 

8. Whereas doubts have arisen whether Income tax 
unregistered friendly societies are entitled to fn®<3^ o" 
the exemption from income tax given under unrefristered 
the Acts relating to income tax to persons JjjJJjJil^ 
whose income does not exceed one hundred 

and sixty pounds, be it enacted that an unre- 
gistered friendly society whose income does 
not exceed one hundred and sixty pounds is 
entitled to that exemption. 

9. Section fifty-four of the Income Tax Relief from 
Act, 1853 (under which relief is granted in on^SSiJ" 
respect of premiums on life insurances or anoet with 
contracts for deferred annuities), shall apply JJ*®"'**. 

in relation to life insurances or contracts for le a^Viot. 
deferred annuities effected in or with any in* c Si. 
surance company legally established in any 
British possession as it applies in relation to 
life insurances or contracts in or with the 
insurance companies mentioned in that section. 



Part III. 

Unclaimed Dividends Account. 

10. The National Debt Commissioners shall. Payment 
as and when the Treasury request, pay into un^jJin^ 
the Exchequer, out of the account under dividends 
Part VII. of the National Debt Act, 1870. ofvxount. 
unclaimed dividends, sums not exceeding in^s^wVict. 
the whole one million pounds, and may for ^ 
that purpose sell any stock standing to the 
credit of that account. 

Part IV. 



Genebax. 



11. — (1) Part I. of this Act so far as it Oon«truc- 
relates to duties of customs shall be construed gJIJI^Jitie. 
together with the Customs Consolidation 39 ^ 40 Vict 
Act, 1876, and the Acts amending that Act, c 96. 
and so far as it relates to duties of excise shall 
be construed together with the Acts which 
relate to the duties of excise and the manage- 
ment of those duties. 

(2) This Act may be cited as the Finance 
Act, 1904. 
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SCHEDULE. 



AD.lMi. 



Table of B^tes of Dsawbaok. 



Sections. 



Ordinaiy 
Bate. 



Addition 

while 
Additional 
1900 Dnty 
is in force. 



Total while 
Additional 
1900 Dnty 
is in force. 



Oigara the lb. 

Gigarettes the lb. 

Cnt, roll, cake, or other mannfactored tobaooo the lb. 

Snuff (not being offal Bnnff) - - - - the lb. 

Stalks, BhortB, or other refdse of Tobaooo (in- 
cluding offal snuff) the lb. 



8. d. 

3 3 



8 


1 


3 


1 


2 11 


2 


9 



d, 

4 

4 
4 
4 



8. d, 

3 7 

3 5 

8 5 

3 3 

3 1 



TemTOiary 

additional 

latM. 

6S A 64 Yiot. 

c7. 

Drawback 

on stalks, 
Ac. 

Deductions 
in case of 
snuff. 

Deductions 
in case of 
tobaooo 
other than 
snufl. 



Drawback 
on frMtions 
of a pound. 

Applica- 
tion of 
09 & 60 Vict. 
c. 28. s. 6. 
96 & 27 Vict. 
c7. 



Pbotisiovs AFFEcmra Allowaitoe of Dbawback. 

1. The addition to the rate of drawback set out in the second column of the aboye table shall 
be allowed only while the additional duty of customs on tobacco, under section two of the 
Finance Act, 1900, is continued, and for a period of two months after that additional 
duty ceases. 

2. The proyisions relating to the drawback and exemption from duty allowed in respect of 
snuff shall apply to stalks, shorts, and odier refase of tobacco, not of tne fineness of snuff, as 
they apply to snuff. 

3. Tne deduction from drawback in respect of inorganic matter contained in snuff shall not 
be made unless the quantity of inorganic matter exceeds the proportion of twenty-two pounds 
in eyeTy hundred pounds weight of snuff, as calculated under the proyisions applicable tnereto. 

4. A deduction nrom drawback in respect of inorganic matter contained in tobacco shall not 
be made unless the quantity of inorganic matter exceeds the proportion of twenty-two pounds 
in eyery hundred pounds weight, as calculated under the proyisions applicable thereto, and 
where the quantity of inorganic matter exceeds that proportion, drawback shall be allowed, but 
subject to the like deductions as are made in the case of snuff. 

5. Notwithstanding anything in section one of the Manufactured Tobacco Act, 1863, 
drawback on tobacco shall be allowed in respect of fractions of a pound in accordance with the 
proyisions of section seyenteen of the Oustoms Consolidation Act, 1876. 

6. These proyisions shall, for the purpose of subsection two of section six of the Finance 
Act, 1896, be treated as part of section one of the Manufactured Tobacco Act, 1863, and that 
subsection shall apply to stalks, shorts, and other refuse of tobacco not of the fineness of snuff. 
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Chap. 8. 
Savings Banks Act, 1904. 



JLD.lWi, 



ABST&A.GT Of THB BNACTMBinn. 

1. AudUors of Trmtee Savvngs Banks. 

2. Eaopenses of Penny Savings Banks, 

3. S^wperaiyMMMon of officers of Trustee Savings Banks. 

4. Pot00r of Trustee Savings Banks to purohase, seUy and lease property. 

5. AmdlgamaHan of Trustees Savings Banks. 

6. Speeud investments, 

7. Btdesfor authenOeatian cf doeuments. 

8. Deposit aeeounts in exeess o/ 200Z. 

9. Awnmt statement of liabilities, 

10. Interest on ihe investments of (he d^ieieney annwUy under 4& §r ^ Vtet. e. 3d, to he treated as 

income, 

11. Discontinuanee of aoknowledgments of deposits under one pound. 

12. Transfer of savings banks deposits from or to eolanidl or foreign sewings hanks. 

13. Interpretation. 

14. Extension to Channel Islands and Isle of Man. 

15. BepeaZ. 

16. Short tUle. 

Schedule. 



An Act to amend the Savings Banks 
Acts. [1st August 1904.] 

Be it enacted by the King's most Excellent 
Majesty, by and with the axlvioe and consent 
of the Lords Spiritual and Temporal, and 
Commons, in this present ]?arliament assem* 
bled, and by the authority of the same, as 
follows:— 

Auditors of 1. Afber the commencement of this A.ot an 
Trustee auditor of a Trustee Sayings Bank shall be 

appointed for a term not exceeding one year ; 

provided that a retiring auditor shall be 

eligible for reappointment. 



ftariiiga 



of penny 
RTingi 



2. It shall be lawful for the Trustees of a 
Trustee Sayings Bank, and for the Postmaster 
General, to defray all or any of the expenses 
of any penny savings bank haying a aeposit 
account with the Tnistees or the Postmaster 
Gkneral, as the case may be, incurred in ob- 
taining necessary account books, stationery, 
or similar articles, and in providing for the 
audit or inspection of the books and accounts 
of such penny sayings bank, and the expenses 
so defrayed by the Trustees of a Trustee 
Savings Bank shall be deemed necessary ex- 
penses of a Trustee Savings Bank within the 

S8 ft 27 Vict meaning of section two of the Trustee Savings 

cW- Banks Act, 1863. 

^EtiraTof 3.— (I) The Trustees of a Trustee Savings 

oOeeniA Bank may, with the consent of the Inspection 

Trustee Committee, grant to any officer of the Bank 

Savinffs ^^^ becomes incapable of discharging the 



duties of his office by reason of old affe, or 
permanent infirmity of body or mind, ana who 
has completed not less than ten years service 
as an officer of the bank, compensation on his 
ceasing to hold office, by wa^ either of a 
yearly allowance or of a gratuity of a capital 
amount, or by a combination of both tnese 
means. 

(2) A yearly allowance or gratuity under 
this Act shall not exceed such sum as might 
be granted by way of yearly allowance or 
gratuity respectively, under sections two and 

six of the Superannuation Act, 1859, to per- 2ayiot.o.96. 
sons to whom a superannuation allowance may 
be granted under that Act, and a combined 
yearly allowance and fatuity shall, for the 
purposes of this provision, be treated as a 
yearly allowance consisting of the actual 
yearly allowance increased by an amount 
which represents a yearly allowance equiva- 
lent to the gratuity. 

(3) Any such compensation shall be paid as 
part of the current expenses of the Bank, or» 
with the sanction of the Inspection Com- 
mittee, out of any moneys standing to the 
credit of the separate surplus fund. 

(4) Compensation payable by way of a 
yearly allowance shall only be continued so 
Jong as, in the opinion of the Inspection Com- 
mittee, the surplus funds of the Bank admit 
of, or can provide for, such payment. 

4. Section ten of the Trustee Savings Banks Power of 
Act, 1863, shall be read as if the following 2™?J2 
words were added thereto : — The Trustees BttSito 
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AJ>.190*. shall have power, with the consent of the 
pnrchaae, National Debt CommiBsioners, to purohase 
cell, and land or erect buildings for the purposes of 
^jj® pro* their sayings bank, and for those purposes to 
apply money standing to the separate surplus 
fund account of their bank, and with the like 
consent to sell, exchange, or lease any land or 
buildings accjuired by them for the purposes 
of such Savings Bank, or any part thereof, 
and no purchaser, assignee, or tenant, shall 
be bouna to inquire as to the authorii^ for, or 
consent of the National Debt Commissioners 
to, any such sale, exchange, or lease, and the 
receipt of the Trustees for the time being shall 
be a discharge for all moneys accruing from 
or in connexion with such siekle, exchange, or 
lease, which moneys shall be accounted for 
and the balance, after deducting the amount 
of any necessary expenses incurred by the 
Trustees in connexion therewith, paid over to 
the said Commissioners to be by tnem carried 
to the Separate Surplus Fund to the credit of 
the Trustees, and any conveyance, lease, deed, 
act, or thing executed, made, or done by such 
Trustees, for giving legal effect to any such 
sale, exchange, or lease, shall be valid and 
effectual to all intents and purposes. The 
term "land " shall include hereditaments and 
chattels real, and in Scotland heritable sub- 
jects of whatsoever description. 

Amalgami^ 5. — (1) Any two or more Trustee Savings 
T?u toM Banks may, with the assent of the National 
Savfugs Debt Commissioners, on the recommendation 
Banks. of the Inspection Committee, by special reso- 
lution of both or all such Banks, become 
amalgamated together as one Bank with or 
without anv dissolution or division of the 
funds of such Banks, or either or any of them, 
and all the funds and property of such Banks 
shall become invested in the amalgamated 
Bank without the necessity of any form of 
conveyance or assigument other than the 
special resolution for amalgamation. 

(2) For the purposes of such amalgamation 
a special resolution shall mean a resolution 
pissed by not less than three-fourths of the 
Trustees of the Bank present at a general 
meeting of which notice specifying the inten- 
tion to propose the resolution has been duly 
given according to the rules, and confirmed by 
a majority of the Trustees present at a subse- 
quent meeting of which notice has been duly 
given, held not less than fourteen days nor 
more than one month from the date of the 
first-mentioned meeting. 

Special In- 6. — (1) Notwithstanding anything in para- 
veatmeiits. graph (t) of section ten of the Savings Banks 
64&66Vict.^ct, 1891 (which limits the power of Trustee 
^' * Savings Banks to make special investments), 

the Trustees of a Trustee Savings Bank may. 



on the recommendation of the Inspection A-D. lOO*. 
Committee, and if authorised by the National 
Debt Commissioners, make special invest- 
ments. 

Before giving their authority under this 
section, the National Debt Commissioners 
shall be satisfied that the Bank is open daily 
and has an aggregate cash liability to its de- 
positors, irrespective of the amount of any 
special investments, of not less than two hun- 
dred thousand pounds, and the National Debt 
Commissioners may withdraw their authority 
if at any time in their opinion either of these 
conditions is not for the time being complied 
with. 

(2) Money received for special investments 
may, notwithstanding anything in section ten 
of the Savings Banks Act, 1891, be invested 

in any securities issued under the Local Loans S8 & 39 Tict. 
Act, 1875, and in loans secured on the security ^ ^ 
of any local rate levied under the authority of 
any Act of Parliament by any local authority 
authorised to borrow money on that security.' 

(3) The rules of every Trustee Savings Bank 
making special investments shall, as respects 
chose investments, provide that the Trustees 
shall have power to demand at least one 
month's notice in advance of any repayment 
of whatever amount required by a depositor. 

(4) The Trustees of a Trustee Savings Bank 
making special investments shall cause to be 
printed, in the pass-books in use for the pur- 
pose of special investments, a notice stating 
that the security of any special investment is 
not in any way guaranteed by the Govern- 
ment. 

7. The rules for the management of a savings 
bank may provide for the execution and sign- 
ing of instruments and documents on behalf 
of the Trustees by not less than four Trustees 
authorised for the purpose by the Trustees, 
and any such rules, if aulv certified, shall be 
binding on all persons, and be operative for all 
purposes, but shall not affect anything con- 
tained in any regulations made by the National 
Debt Commissioners under section sixteen of 
the Revenue Act, 1903. 

8. Section three of the Savings Bank Act, 
1898 (which provides for the investment, unless 
the depositor otherwise directs, of any interest 
or dividend credited to him, and of any sums 
transferred to him, in excess of the limit of 
his deposit), shall cease to have effect. 

9. — (1) The National Debt Commissioners 
in conjunction with the Postmaster General 
shall, at the close of each year ending on the 
thirty-first day of December, prepare a state- 
ment showing the aggregate amount of the 
liabilities of the Government to depositors in 
Post Office Savings Banks at that date, and 
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AJ)«MO*> the nature and amount of the seoarities held 
by the ComniiBsioneTS to meet those liabilities, 
and the National Debt Commissioners shall, at 
the olose of each year ending on the twentieth 
day of November, prepare a statement showing 
the aggregate amount of the liabilities of the 
GoYernment to Trustee Savings Banks and to 
Friendly Societies respectively, and the nature 
and amount of the securities held by the Com- 
missioners to meet those liabilities; and the 
statements so prepared shall be laid before 
Parliament not later than the last day of June 
in each year. 

(2) The obligation of the National Debt 
Commissioners and the Postmaster Q-eneral to 
prepare a balance sheet under section six of 
»4S7 Vict the Savings Bank Investment Act, 1863, and 
5- **• ... section nine of the Post Office Savings Bank 
"1 Actj 1861, shall cease, but nothing in this 

section shall affect any liability of the Consoli- 
dated Fund in respect of the said liabilities, 
and section six of the Post Office Savings Bank 
Act, 1861, shall apply with respect to the 
liabilities of the fund for the Banks for savings 
as it applies with respect to the liabilities of 
the Post Office Savings Bank Fund. 
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10. — (1) As from the twenty-first day of 
NoTember nineteen hundred and three all 
interest arising after that date from any 
securities in wnich the money received or to 
be received on account of the Trustees Savings 
Banks (Deficiency) Annuity is invested, or in 
which any money arising from the investment 
of the annuity is invested shall for the pur- 
pose of the annual account made out by the 
National Debt Commissipners under the Cus- 
toms, Inland Kevenue, and Savings Banks 
Act, 1877, be treated as income arising from 
the securities in which sums received by the 
National Debt Commissioners from Trustees 
of Trustee Savings Banks are invested. 

(2) In this section the expression *' Trustee 
Savings Banks (Deficiency) Annuity " means 
the annuity directed by the Savings Banks 
Act, 1880, to be inscribed in the books of the 
Bank of England for the National Debt Com- 
missioners on account of Trustee Savings 
Banks for the purpose of paying off the defi- 
ciency mentioned in that Act. 

(3) The amount payable in respect of the 
said annuity shall continue to be paid in each 
year up to the end of the half-year ending on 
the twentieth day of May nineteen hundred 
and seventeen, and shall continue to be charged 
accordingly. 

11. The entry in a depositor's book under 
section two of the Post Office Savings Bank 
Act, 1861, of a deposit of less than one pound 
shall be conclusive eyidence of title m the 
same manner as an acknowledgment of a de- 
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posit by the Postmaster General is evidence A.D. 1904. 
of title under that section, and it shall not be S4 ft 85 Tiot 
necessary to transmit any such aoknowledg- 0. 14. 
ment in the case of such a deposit. 

12.— (1) The Postmaster General may enter 
into an arrangement with any government 
savings bank authority in any British posses- 
sion or foreign country for the transfer of 
sums standing to the credit of depositors from 
such a government sayings bank to the Post 
Office Savings Bank, or nrom the Post Office 
Savings Bank to such a government savings 
bank. 

(2) Wherever such an arrangement has been 
made, the Postmaster General may place any 
amount trans feiTod in pursuance tnereof to 
the Post Office Savings Bank to the credit of 
a depositor's account in that bank, although 
the amount transferred may exceed the amount 
which a depositor may deposit in any one 
savings bank year, but no amount shall be so 
credited whicn shall make the total amount 
standing to the credit of the account exceed 
the maximum for the time being allowed by 
law. 

(3) Regulations made by the Postmaster 
General, with the consent of the Treasury, 
under the Post Office Savings Bank Acts, 
1861 to 1893, may provide for any matters 
necessary to give effect to transfers authorised 
in pursuance of this section. 

13. In this Act— 

The expression '* Trustee Sayings Bank'* 
means a bank certified under the Trus- 
tee Savings Banks Act, 1863; 

The expression "penny savings bank" 
means a bank the rules of which fix a 
sum not exceeding five pounds as the 
maximum amount which may stand to 
the credit of any one depositor therein 
at any one time, and which proyide, 
upon the attainment of such maximum 
amount, for the transfer of the same to 
an account opened in the depositor's 
own name in the Savings Bank where 
the deposit account of such penny 
savings bank is kept ; 

The expression *' Inspection Committee" 
means the Inspection Committee of 
Trustee Savings Banks established under 
section two of the Sayings Banks Aot, 
1891; 

The expression " separate surplus fund " 
means the fund created pursuant to 
section twenty-nine of the Trustee Say- 
ings Banks Act, 1863 ; 

The expression ''special investments" 
means investments made in pursuance 
of section sixteen of the Trustee Savings 
Banks Act, 1863. 
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A.Da8(M. 14. This Aot shall extend to the Channel 
Eztennon Islands and the Tale of Man, and the Boyal 
to Cbannel Oonrts of the Ohannel Islands shall register 

Repeal. 15. The enactments mentioned in the sche- 

dule to this Act are hereby repealed to the 
extent speoi6ed in the third oolamn of that 
schedule. 

Short title. 16.— (1) This Act may be cited as the 
Sayings Banks Act, 1904. 



(3) This Act, so far as it relates to the Post A.D.1904. 
OfRoe Savings Bank, may be cited with the 
Post Office Savdngs Bank Acts, 1861 to 1898, 
and, so far as it relates to Trustee Saving^ 
Banks, may be cited with the Trustee Savings 
Banks Acts, 1863 to 1893, and the last-men- 
tioned Acts shall include, and shall be deemed 
to have included, so much of the Post Office as ft S7 Yiet. 
Savings Bank Act, 1863, and of the Savings «i"- ^. . 
Banks Act, 1880, as relates to Trustee Savings fi ** ^*^ 
Banks. 



Seotionlft. 
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Session and 
Chapter. 



Short Title. 



24 Vict. c. 14. 

26 A 27 Vict. 

c. 25. 
26 & 27 Vict. 

C.87. 
37 & 38 Vict. 

C.73. 

43 & 44 Vict. 
c. 36. 

44 & 45 Vict, 
c. 55. 

54 & 55 Vict. 

0.21. 
56 & 57 Vict. 

c. 69. 



Extent of Repeal. 



The Post Office Savings Bank 

Act, 1861. 
The Savings Bank Investment 

Act, 1863. 
The Trustee Savings Banks 

Act, 1863. 
The Post Office Savings Banks 

Act, 1874. 
The Savings Banks Act, 

1880. 
The National Debt Act, 1881. 

The Savings Banks Act, 1891. 

The Savings Bank Act, 1893. I Section three. 



Section nine, from ''and a balance sheet" to 

the end of the section. 
Sections six and seven. 

Section sixty, from "and thirdly" to "from 

the funds of friendly societies.*' 
Section three, from " and the balance sheet '* 

to the end of the section. 
Section one, from "in every balance sheet" 

to " valued at par." 
Section five, as from the twenty-first day of 

November nineteen hundred and three. 
Section fourteen. 



Chap. 9. 
Registration of Clubs (Ireland) Act^ 1904. 



ABSTRACT 07 THB SVAGTKEHTS. 

1. Register of ehibs to he kept 

2. AppUcaUon for registration. 

3. ChroMt and renewal of certificate of registration. 

4. Club rules qualifying for regietration. 

5. Competent grounds of objection to registraMon, 

6. Search wa/rrant to enter Mb, 

7. Ferudtyfor supplying and keeping exeiseable liquor in unregistered club. 

8. Penalties for supplyvng exciseahle liquor for consumption outside registered clvh. 
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9. Potoer to caned ceriificoUe ofr&gistraium, 

10. PenaUieefor offences hy oficidU of registered oluh. 

11. Decision of court jindL 

12. Penally for making false application, 

13. Definitions, 

14. Short HUe, application, and eommefneement, 

SCHSDULSS. 
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An Act to provide for the registration 
of Clubs in Ireland, and for other 
purposes connected therewith. 

[15th August 1904.] 

Bb it enacted by the King*B mot»t Excellent 
Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament as- 
sembled, and by the authority of the same, as 
follows : — 

1. — (1) From and after the commencement 
of this Act a register shall be kept by every 
petty sessions clerk (hereinafber called ''the 
registrar "), in which he shall enter the name 
of each club situate within his district lo 
which a certificate of registration is granted 
under the provisions of this Act, which 
register shall be in a form prescribed by the 
Lord Lieutenant, and shall show the date of 
such certificate, whether such certificate is 
granted for the first time or on renewal, the 
address of the premises to which the certifi- 
cate is applicable, and the names and addresses 
of the officials and the committee of manage- 
ment or governing body of the club, and 
whether the club is tenant or the proprietor 
and occupier of the said premises. The 
register and copy of the rules lodged with the 
registrar shall at all reasonable hours be open 
to inspection without fee, in the Dublin Metro- 
politan Police district by a saperintendent of 
the Dublin Metropolitan Police or any 
constable authorised by him in writing, and 
elsewhere in Ireland by a district inspector of 
the Boyal Irish Constabulary, or any constable 
so authorised by him, or in any place by any 
officer of the Inland Kevenue, and in any place 
by any person on payment of a fee or one 
shilling. 

(2) The registration of a club under this 
Act shall not constitute the club licensed 

Premises or authorise any sale of exoiseable 
iquors therein which would otherwise be 
illegal. 

2. — (1) The secretary of any club desiring a 
certificate of registration shall lodge with the 
registrar for the petty sessions district in 
which the club is situate an application signed 
by the chairman or secretary of the club, 
stating the name and object of the club, and 
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the address of the premises occupied by the 
club, and shall publish the notice of such 
application once in a daily newspaper oircnla- 
tmg in the locality. Such application shall be 
accompanied b^ two copies of the rules of the 
club, by a hst containing the names and 
addresses of the officials and committee of 
management or governing body, and the 
names of the members, and by a certificate in 
or as nearly as may be in the form set out in the 
First Schedule annexed hereto, which certi- 
ficate shall be signed where the premises are 
situate within the county borough of Dublin 
by two justices of the peace for the said county 
borough, and where the premises are situate 
in any part of tJie Dublin Metropolitan Police 
District which is not comprised in the county 
borough of Dublin by two justices of the peace 
for the county of Dublin, and where the pre- 
mises are situate elsewhere in Ireland by two 
justices of the peace sitting in petty sessions 
for the district within which sach premises are 
situate, and shall also, where such premises 
are not owned by the club, be signed by the 
owner of such premises, or, where the owner 
is under any legal disability, by his legal 
representative. 

(2) The secretary of any club desiring a 
renewal of the certificate shall, at a date not 
later than twenty-one days prior to its expiry, 
make application to the registrar for such 
renewal in the same manner and subject to the 
same incidents and publication as in the case 
of an original application for registration. 

(3) Every club applying either for an origi- 
nal certificate or for a renewal shall, as a 
condition of registration, make payment to 
the regidtrar of a fee of five shillings. 

3. — (1) The registrar shall forthwith give Grant and 
notice of such application, where the club is JJJfifl^lt^^Qf 
situate in the Dublin Metropolitan Police registration. 
District, to a superintendent of police of that 
District, and, where the club is situate else- 
where in Ireland, to the district inspector of 
the Boyal Irish Constabulary, and, if no 
objections are taken as hereinafter provided, 
the court shall, if satisfied that the application 
has been duly made as aforesaid, and that tho 
rules of the club are in conformity with the 
provisions of this Act, grant Ute application. 

(2) It shall be competent for such superin- 
tendent of police or district inspector of the 
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A.T). ino4. 'Rojtkl Irish Constabulary, on reoeiving such 
"^ notice, and for any person resident in the 
parish in which the club premises are situate, 
to lodge objections to the grant or renewal of 
the certificate on any of the grounds of objec- 
tion specified in this Act. Such objections 
shall be lodeed by the objectors with the 
registrar within ten days of the receipt or 
publication of the notice of application, and at 
the same time a copy of the objections shall be 
sent by them to the secretary of the club 
applying for the grant or renewal of a certifi- 
cate. 

(3) The court shall, as soon as may be, hear 
parties upon the application and objections, 
and may order such inquiry as it thinks fit, 
and thereafter shall grant or refuse the appli- 
cation. Upon the grant of any such applica- 
tion the court shall cause the entries required 
by this Act to be made in the register, and 
thereupon the registrar shall issue to the 
applicant, in or as nearly as may be in the 
form set out in the Scoond Schedule annexed 
hereto, a certificate of registration. Such 
certificate so issued shall, subject to the provi- 
sions of this Act, remain in force for a period 
of twelve months from the date of issue. 

(4) The court shall have power to order costs 
and expenses to be paid by the unsuccessful 
party, where objection has been taken to the 
granting or renewal of a certificate, in like 
manner as in an^ case of summary jurisdiction 
where an order is made for payment of money 
not being in the nature of a penalty for an 
ofi^ence. 

(5) Notwithstanding the provisions of this 
Act as to the duration of a certificate, where a 
renewal has been applied for the current 
certificate shall remam in force pending the 
final decision of the court, but not exceeding 
three months, unless the court shall in its 
discretion extend such time to a further period 
not exceeding three months. 

(6) A club failing to make application for 
renewal of a certificate by the date at or 
previous to which such application must in 
terms of this Act be made, shall not be granted 
such renewal unless the court is satisfied that 
such failure was due to inadvertence. 

(7) A club may make application for a certi- 
ficate of registration at any time after the first 
day of November one thousand nine hundred 
and four and before the commencement of this 
Act, and no club which has made such appli- 
cation shall be deemed to be an unregistered 
club pending the final decision of the court on 
such application, and any application so made 
shall for the purposes or this section be 
deemed to have been made on the first day 
of January one thousand nine hundred and 



4. In order that anv club may be eligible to A.D.isoi. 
be registered, the rules of the club shall pro- ciub rules 

vide — qiutlifjiDR 

(a) That the business and affairs of the club ttoiL^''^*'^' 
shall be under the management of a com- 
mittee or governing body elected for not 
less than a year b^ the general body of 
members, and subject in whole or in a 
specified proportion to annual re-election, 
and that no member of the committee or 
governing bodjr, and no manager or ser- 
vant employed in the club, shall have any 
personal interest in the sale of exciseable 
liquors therein, or in the profits arising 
from such sale : 

{h) That the committee or governing body 
shall hold periodical meetings : 

(c) That the names and addresses of persons 
proposed as ordinary members of the club 
shall be displayed on a conspicuous place 
in the club premises for at least a week 
before their election, and that an interval 
of not less than two weeks shall elapse 
between nomination and election of ordi* 
nary members : 

(d) That all members shall be elected by the 
whole body of members or by the com- 
mittee or governing body, with or without 
specially added members : 

(e) That there shall be a defined subscription 
jpavable by members in advance : 

(/) That correct accounts and books shall 
be kept showing the financial affairs 
and receipts and disbursements of the 
club : 

Ig) That a visitor shall not be supplied with 
exciseable liquor in the club premises un- 
less on the invitation and in the company 
of a member, and that the member shall, 
upon the admission of such visitor to the 
club premises, or immediately upon his 
being supplied with such liquor, enter his 
own name and the name and address of 
the visitor in a book which shall be kept 
for the purpose, and which shall show the 
date of eacn visit : 

{h) That no exciseable liquors shall be sold 
or supplied for consumption outside the 
premises of the club, except to members 
of the club, between the hours of eight 
o'clock in the morning and ten o'clock at 
night: 

(t) That no person shall be allowed to bo- 
come honorary or temporary members of 
the dub* or be relieved of the payment of 
the regular entrance fee or subsoription, 
except those possessing certain qualifica- 
tions defined in the rules, and subject to 
conditions and regulations prescribed 
therein ; 
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A J>. 1904b (J) That no person nnder eighteen yean of 

age Bhall be admitted a member of the 

club nnlesR the club \b one primarily de- 

Toted to some athletio purpose, and, in 

the latter case, that no exciseable liquors 

shall be sold or supplied to any person 

unHer eighteen years of aget 

Provided always that this section shall not 

apply to any lodge of Freemasons duly con- 

Biitnted ander a onarter or warrant from the 

Grand Lodge of Ireland. 

Oonpetant 5. The court shall not consider any objec- 
gg3^*^ tioii to the grant or renewal of a certificate 
rcei^miioti. niilees it is taken upon one or more of the 
Following grounds : — 

(a) The character of the chairman or secre- 
tary, or of any official or member of the 
committee of management or goyerniug 
body; or 

(b) The suitability of the premises ; or 

(e) That the application made by the club, 
or its rules, or any of them, are in any 
respect specified in such objection not in 
comormity with the provisions of this 
Act; or 

(d) That the club has ceased to exist, or that 
the number of members is less than 
twenty-five; or 

(e) That it is not conducted in good faith as 
a club, or that it is kept or habitually 
used for any unlawful purpose, or mainly 
for the supply of exciseable liquor ; or 

(/) That there is frequent drunkenness on 
the dub premises, or that persons in a 
state of intoxication are frequently seen 
to leave the club premises, or that the club 
is conducted in a disorderly manner ; or 

ig) That illegal sales of exciseable liquor 
have taken place on the club premit>es ; or 

(h) That persons who are not members are 
habitually admitted to the club merely 
for the purpose of obtaining exciseable 
liquor; or 

({) That the club occupies premises in re- 
spect of which, within twelve months next 
preceding the formation of the club, a 
licence for the sale of exciseable liquors 
has been forfeited or a certificate under 
the Licensing (Ireland) Acts, 1833 to 1900, 
in respect of the renewal of any such 
licence has been reftised, or in respect of 
which an order has been made that they 
shall not be used for the purposes of a 
ntub; or 

(/) That the supply of exciseable liquor to 
the dab is not under the control of the 
members or the committee appointed by 
the members; or 

{h) That any of the rules of the club are 
habitually broken ; or 



({) That the rules have been so chan^d as • ^^^:}^ 
not to be in conformity with the provisions 
of the immediately preceding section of 
thb Act. 
6.— (1) If a justice of the peace of any county Search war- 
or borough or divisional justice of the Dublin Jfu^.*?*^^ 
Metropolitan Police District is satisfied by in- 
formation on oath that there is reasonable 
ground for supposing that any registered club 
is so managed or carried on as to constitute a 
ground of objection to the renewal of its 
certificate in terms of the Immediately pre- 
ceding section, or that an offence under this 
Act has been or is being committed in any 
registered club, or that any exciseable liquor 
is sold or supplied, or kept for sale or supply, 
on the premises of an unregistered club, he 
may grant a search warrant to any constable 
or constables named therein. 

(2) A search warrant granted under this 
section shall authorise the oonstable or con- 
stables named therein to enter the club at any 
time, if need be by force, and to inspect the 
premises of the club, to take the names and 
addresses of any persons found therein, and to 
seise any bookiB and papers relating to the 
business of the club. 

(25) In the event of any person or persons 
■ found in said premises refusing to give their 
respective names and addresses when re« 
quested by any sach constable, or giving false 
names or addresses, such person ur persomf 
so doing shall be liable severally on sum- 
mary conviction to a fine not exceeding five 
pounds. 

7. — (I) If any exciseable liquor is sold or PenaltT for 
supplied to any member or other person on JJSI^lf "^ 
the premises of au unregistered club, every ezcia6atSe°^ 
person supplying, or selling such liquor, every *'^"°''.'". 
person who shall pay for such liquor, and ^"JT"**'*" 
every person authorising the supply or sale of 
such liquor, shall be liable, on summary con- 
viction, to imprisonment with ot without hard 
labour for a term not exceeding one month, 
or to a fine not exceeding fifty pounds, or to 
both. 

(2) If any exciseable liquor is kept for supply 
or sale on the premijjts of an unregistered 
club, cbe same, and the vessels containing the 
same, may be seized by the police under a war- 
rant from a jubtice of the peace or divisional 
justice of the Dublin Meti opolitan Police Dis- 
trict, granted after examination on oath of a 
credible witness to the fact that such liquor is 
so kept, and every officer and member of the 
club shall be liable, on summary conviction, 
to a fine not exceeding for a first offence seven 
poands, for a second ofi'ence fifteen pounds, 
and for a third or subsequent ofi'ence thirty 
poimds, unless he proves to the satisfaction of 

b2 
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Penalties for 
supplying 
exolseftble 
liquor for 
oonsump^ 
tion outside 
registered 
club. 



A.D.1904. the oomrt that snoh lic^nor was so kept without 
his knowledge or against his consent, and on 
such conyiction such liquor and the vessels 
containing the same shall be forfeited and sold, 
and the proceeds thereof applied iu like man- 

14 Sl 15 Vict, ner as a penal sum under the f *ines Act (Ire- 

«•«>. land), 1861. 

8. If any excise able liouor is sold or sup- 
plied in a registered club tor consumption out- 
side the premises of the club, except as pro- 
vided in section 4, paragraph (h), eyery person 
supplying or selling such liquor, every person 
who shall pay for such liquor, and ever^ per- 
son authorising the sale or supply of such 
liquor, shall be liable severally, on summary 
conviction, to a fine not exceeding for a first 
offence seven pounds, for a seoond offence fif- 
teen pounds, and for a third or subsequent 
offence thirty pounds, unless he proves to the 
satisfiAction of the court that such liquor was 
so sold or supplied without his knowledge or 
against his consent, and, where it is proTed that 
such liquor has been received, delivered, or 
distributed within the premises of the club 
and taken outside the premises, it shall, fail- 
ing proof to the contruy, be deemed to have 
been so taken for consumption outside the 
premises. 

Power to 9. — (1) On summary complaint by or at the 

flSte of^ instance of any person competent to lodge 
registration, objections to the grant or renewal of a certifi- 
cate of registration it shall be lawful for the 
court to make an order that on grounds to be 
specified therein a registered club is being so 
managed or carried on as to constitate a 
ground of objection to the renewal of its cer- 
tificate as hereinbefore provided. 

(2) Where such order has been made or 
where a conviction has taken place under the 
provisions of the immediately preceding sec- 
tion, the registrar shall forthwith make an 
entry of the order or conyiction in the register 
of clubs, and lay the same before the court, 
and it shall be lawful for the court, if it thinks 
fit, and after such further inquiry as it may 
think necessary, haying regard to the magni- 
tude of the ofiionce or to the grounds specified 
as aforesaid, to cancel the certificate of the 
club for the period for which it may still have 
to run, provided always that it shall be compe- 
tent for such club to apply for the renewal of 
the certificate at the date at which it would 
have been competent to do so had the certifi- 
cate not been cancelled. 

(3) Where the court has refused an applica- 
tion by any club for the renewal of a certifi- 
cate, or has cancelled the certificate of a club 
in manner provided as aforesaid, it may, if it 
think fit, further pronounce an order that 
the premises occupied by such club shall not 



be used for the purposes of anj club which A.D. isoi 
requires registration under this Act for a 
specified period, which may extend to twelve 
months in case of a first order, or in case of a 
second or subsequent order to five years : Pro- 
vided that any such order may, for good cause 
shown, be subsequently cancelled or varied by 
the court. 

10. Where an order has been made that a Penalties for 
registered club is being so managed or carried SJaS£S*<5^ 
on as to constitute a ground of objection to i«gisterad 
the renewal of its certificate, then, if the fol- club, 
lowing grounds, or any of them, are specified 
in such order, videlicet : — 

(1) That it is not conducted in good faith as 

a club, or that it is kept or habitually 
used for any unlawful purpose, or 
mainly for the supply of exciseable 
liquor; or 

(2) That there is frequent drunkenness on 

the club premises, or that persons in a 
state of intoxication are frequently 
seen to leave the club premises, or that 
the club is conducted in a disorderly 
manner; or 

(3) That persons who are not members are 

habitually admitted to the club merely 
for the purpose of obtaining exciseable 
liquor ; 
eyery person entered in the register of clubs 
as an official or a member of the committee of 
management or governing body of the club 
shall, unless he satisfies tlie court that the club 
was so managed or carried on without his 
knowledge or against his consent, be liable, on 
summary conviction, to a penalty not exceed- 
ing for a first offence seven pounds, for a 
second offence, whether in connection with 
the same or another club, fifteen pounds, and 
for a third or subsequent offence as aforesaid 
thirty pounds. 

11. — (1) The decision of the court in deal- Deeisioaof 
ing with an application for an ori^nal certifi- ***"'* ^"■*' 
cate, or for the renewal of a certificate, or in 
cancelling a certificate, shall be subject to 
appeal in manner provided by the Summary 
Jurisdiction Acts, as if it was an order subject 
to appeal under those Acts. 

(2j A justice shall not adjudicate on the 
hearing of any application or complaint 
affecting a club of which he is a member. 

(3) If on a summary complaint being made 
in respect of a club the court grants a summons, 
the summons shall be served on the secretary 
and on such other person, if any, as the court 
may direct. 

(4) The certificate under section two of this 
Act shall not be signed by a divisional justice 
of tiie Dublin Metropolitan Police District, and 
any justice having signed any such certificate 
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A.ai90i Bhall not ac^udicaie on the hearing of an 
application under section three of this Act. 

FeiaitT for 12. If the Bocretarj of any club or any other 
ip^tio^ person knowingly lodges with the registrar an 
application for registration which is false in 
any material parcicniar, he shall be liable, on 
snmmary conyiction, to imprisonment, with or 
without hard labour, for a term not exceeding 
three months, or to a fine not exceeding fifty 
pounds, or to both. 

DtanitioM, 13. For the jjurposes of this Act, unless the 
context otherwise requires, the following ex- 
pressions shall have the meanings herein-after 
assigned to them, namely — 
" Certificate " shall mean a certificate of 

registration : 
' ' Registered club *^ shall mean a club holding 
a certificate of registration in force at 
the time : 



" Secretary *' shall include any officer of a AD. iwn. 
club or other person performing the . 
duties of a secretary : 

"Court" shall mean court of summary 
jurisdiction, but in any part of Ireland 
other than the Dublin Metropolitan 
Police District the court shall, for the 
purposes of this Act, be constituted of 
two or more justices of the peace sitting 
in petty sessions for the district in 
which the premises are situate : 

'* Clerk of petty sessions " shall include in 
the case of the Dublin Metropolitan 
Police District the principal clerk at 
each police court. 

14. This Act shall apply to Ireland only, Short tiiUs 
and may be cited as the Kegistration of Clubs Jgf/SSJjr*'' 
(Ireland) Act, 1904 ; .and shall come into moneemcnt. 
operation on the first day of January one 
thousand nine hundred and five. 



SCHEDULES. 
FIRST SCHEDULE. 



FoBM ojp Cebtificate to accomfakt Applicahok by Club fob Registbatiom ob Renewal. Seciions. 

We, Justices of the Peace for the County [or County Borough] of 

and I, owner of the premises 

occupied [or to be occupied] by the club hereinafter mentioned, hereby certify that to the best 
of our knowledge and belief the club designated in the accompanying 

application is to be [or, in the case of an application hy an existing eZu5, has been and is to be] 
conducted as a bon& fide club, and not mainly for the supply of exciseable liquor. 

[Signature, date, and address of each person certifying to he here inserted.'] 



SECOND SCHEDULE. 



FoBM or Cebtificate of Begistbation of Clubs to be grafted undeb this Act. 
Cebtificatb of Registbation. 



Scciion i 



I, Registrar of Clubs, hereby certify that the 

Club, of* is registered under the Registration of Clubs (Ireland) * *!^* *JV, 

Act, 1904. This certificate remains in force till the day of , 19 ; JStLl 

application for its renewal must be made not later than the day of , 19 • xidrMa of 

Giyen under my hand this day of 19 . SUSb?**" 

Eegisirar of Clubs, the clab. 
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Chap. 10. 
mid Birds Protection {Si. Kilda) Act, 1904. 



A.D.1904. 



ABSTRACT OP THB SNACTMEHT8. 

Eaimeion of4S §r 44 VieL e. 35, (olsland of 8t. KUda, 
Short tiile and eomtrttetion. 



An Act to extend the provisions of the 
Wild Birds Protection Acts to the 
Island of St. Eilda, excepting as re- 

! gards certain Birds required for the 
support of the Inhabitants of the 
Island. [15th August 1904.] 

Bb it enacted by the Eang's most Excellent 
Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, 
and by the anthority of the same, as follows : — 

Jfjfnjv? t' ^- ^ ""^^^^ ^^ section nine of the Wild 
ofw to Birds Protection Act, 1880, as provides 



that the operation of that Act shall not ex- l^f^^^ 
tend to the Island of St. Kilda is hereby ^^ *^****' 
repealed. Provided that the schedule to 
the said Act of 1880 shall in the application 
of the Act to the Island of St. Kilda be 
read and construed as if the words fork- 
tailed petrel and St. Kilda's wren were in- 
serted therein, and as if the words fulmar, 
gannet, guillemot, puffin, and raEorbill were 
deleted therefrom. 

2. This Act may be cited as the Wild Birds «^ ««» 
Protection (St. Kilda) Act, 1904, and shall be J^S^ 
construed with the Wild Birds Protection 
Acts, 1880 to 1904. 



Chap. 11. 
University of Liverpool Act^ 1904. 



AB8TKACT OF THB ENA0TMBVT8. 

1. Extension of privileges of graduates of Liverpool Universiiy. 

2. Short HOe. 



An Act to extend the privileges of the 
Graduates of the University of Liver- 
pool. [15th August 1904.] 

Be it enacted by the King's most Excellent 

Migcsty, by and with the advice and consent 

of the Lords Spiritual and Temporal, aud 

Commons, in this present Parliament aoBem- 

bled, and by the authority of the same, as 

follows : — 

Jixtepaioii 1. Wherever any office is or shall be open to 

Sf mdSSS graduates of the tifniversities of Oxford, Cam- 

ofLivemol bridge, and London, and of the Victona 

Univenhy. XJniversity of Manchester, or wherever any 

privilege or exemption has been or shall 1^ 



given by any Act of Parliament or regulation 
of any public authority to graduates of the 
UniversiticB of Oxford, Cambridge, and 
London, and the Victoria University of 
Manchester, ^aduates of the University of 
Liverpool havmg the degree which would be 
a qualification if it had been granted by the 
University of Oxford, Cambridge, or London, 
or the Victoria University of Manchester, may 
become candidates for and may hold any such 
office and shall be entitled to all such privi- 
leges as fully as graduates of any of the last- 
mentioned universities. 

2. This Act may be cited as the University Short titto. 
of Liverpool Act, 1904. 
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Ohap. 12. 
Leedf Univerrity Ad, 1004. 



A.D. 19M. 



AB8TBAGT Of THB SNACT1CSNT8. 

1. Exten8{(m of primlegee of grtiducUee cf LeecU Univeraily. 

2. Short tUU, 



An Act to extend the privileges of the 

Graduates of the University of Leeds. 

[15th August 1904.] 

Be it enacted by tbe King's most Excel- 
lent Majesty, by ant) with the advice and 
consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament as- 
sembled, and by the authority of the same, as 
follows : — 
fat wiMon of 1. Wherever any office is or shall be open to 
ofmSiuites p^^^duates of the universities of Oxford, Cam- 
«fl!f«ds bridge, and London, and of the Victoria 
Univenity. University of lifancbester, or wherever any 
privilege or exemption has been or shall be 



given by any Act of Parliament or regulation 
of any public authority to graduates of the 
Universities of Oxford, Cambridge, and Lon- 
don, and the Victoria University of Manches- 
ter, graduates of the University of Leeds 
having the decree which would be a quali6ca- 
tion if it had been granted by the University 
of Oxford, Cambridge, or London, or the 
Victoria University of Manchester, may be- 
come candidates for and may hold any such 
office and shall be entitled to all such privi- 
lAges as fully as graduates of any of the last- 
mentioned universities. 

2. This Act may be cited as the Leeds Uni- Short title, 
versity Act, 1904. 



Chap. 13. 
London Electric Lighting Areas Aci^ 1904. 



ABSTBACT Of THB BNACTXBNT8. 

1. Adfwtmmtof area of supply of local auihoriiy, 

2. Adjustment of arm of tupply as heiween eompaniea, ^c. and 

local authoriMee, 

3. EtBcejption where works ha/ve been executed, 

4. ConjirmaUon of agreements, 

5. Effect of transfer. 

6. Postponement of transfer and other powers of Board of Trade, 

7. OhUgations as to streets in outside area. 

8. Supply of maps of altered areas. 

9. DtiemUnaiion of questions by Board of Trade. 

10. Provision where lioundaries of county are altered. 

11. Saving for orders under 18 ^r 19 Vict, c 120. s. 140. 

12. Proceedings of Board of Trade, 

13. Interpretation, 

14. Short title. 



An Act to provide for the Adjustment, 
in accordance with changes of boun- 
dary effected under the London Go- 
vernment Act, 1899, of the Areas with- 
in which Local Authorities and Com- 
panies aie authorised to supply Elec- 
tricity. [1 5th August 1904.] 



Wbbbbab it is expedient to make the bonn* 
daries of the areas within which the council of 
any metropolitan borough in London is autho* 
rised to supply electricity coterminous, as far 
an may be, with the boundaries of the borough, 
and for that purpose to affect in certain cases 
the boundanes of the areas of supply of com* 
panics authorised to supply electricity : 

And whereas it is expedient to provide for 
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A.l). 1904. agreementB being made as between oompanies 
authorised to supply electricitv for the pur- 
pose of making their areas of supply coter- 
minous, as far as may be, with the areas of the 
metropolitan boroughs : 

And whereas the objects of this Act can- 
not be obtained without the authority of 
Parliament : 

Be it therefore enacted by the King's most 
Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, 
and Oommons, in this present Parliament as- 
sembled, and by the authority of the same, as 
follows : — 

ofan»™?"* ^' ^^^^^^ ^7 J^oasoJi of ftoy alteration of 

supply of boundary under the London GoTemment Act, 

local autho- 1899, any area, being part of the area of sup- 

S^A 63 VI P^y ^ council of a metropolitan borough, 

c. 14. ° ' has become situate outside the borough, that 

area shall (except as provided by this Act), as 

from the date of the passing of this Act, be 

transferred to and become part of the area of 

supply of the council of the borough in which 

the transferred area has become situated if 

that council are authorised to supply electricity 

within the borough, or, if that council are not 

so authorised, of any company so authorised, 

but only if the area of supply of that council 

or company adjoins the transferred area. 

Adjustment 2. Where by reason of any alteration of 
of area of boundary under the London Government Act, 
bctw^n" 1899, any area, being part of the area of sup- 
companies, ply of a company authorised to supply elec- 
Juthoritiefc tricity, or being an area in which no authority 
or company are authorised to supply electri- 
city, has become situate within a borough in 
which the council of the borough are autho- 
rised to supply electricity, that area shall (ex- 
cept as provided by this Act), as from the date 
of the passing of this Act, be transferred to 
and become ^urt of the area of supnly of the 
council of the borough, but only if tne area of 
supply of that council adjoins the transferred 
area. 

Provided that this section shall not apply in 

the case of an area being part of the area of 

supply of a company — 

{a) where the area consists of or comprises 

a whole parish or the greater part of a 

r Irish; or, 
where the company are authorised to 
supply within the borough in which the 
area has become situate, at any point 
adjoining the area. 

Exception 3. The foregoing provisions of this Act as 

have^bera^' to the transfer of part* of areas of supply 

executed, shall not apply in the case of any part of an 

area of supply in which mains (other than 

mains along a boundary road) or other works 

suitable to and used for the supply of elec- 



tricity have been laid down or executed before A. D.19 0A, 
the first day of January nineteen hundred and 

four. 
4.—(l) The Board of Trade may, if they think Conflrma- 

it expedient, confirm — nffraements. 

(a) any agreement for the transfer of any 
part of an area of supply of one com- 
pany to an area of supply of another 
company (whether for all purposes or for 
the purpose of the public lighting of 
streets only), made with a view of making 
the boundaries of the areas of supply of 
the companies coterminous with the 
boundaries of metropolitan boroughs; 
and 
(h) any agreement between companies for 
the supply by one of those companies of 
electricity for the public lighting of the 
whole of any street which forms a boun- 
dary between the areas of supply of those 
companies* if the agreement is made with 
the concurrence of the authority who have 
the management of the street for lighting 
purposes; and 
(c) any agreement for the transfer of an 
area which would have been transferred 
under this Act if mains or other works 
suitable to and used for the supply of elec- 
tricity had not been laid down or executed 
therein before the first day of January 
nineteen hundred and four ; and 
((2) any other agreement for the transfer of 
an area for the purpose of furthering the 
objects of this Act ; 

and any council or company shall have power 

to make agreements for the purpose, and to 

do all things necessary for carrying out the 

transfer. 
(2) Any transfer under an agreement so 

cimfirmed shall have efibct as if it had been 

made by this Act. 

5. As from the date on which the transfer 2^|°J^ 
of any area under this Act takes effect, any *»»««'• 
council or company to whom any area is trans- 
ferred shall, in relation to the transferred 
area, have the same powers, duties, and obliga- 
tiouR with respect to the supply of electricity 
as they have in relation to the rest of the area 
of supply, of which the transferred area be- 
comes piot, and the powers, duties, and obli- 
gations of the council or company (if any) 
from whom the area is transferred m relation 
to the supply of electricity within the trans- 
ferred area shall cease without prejudice to 
anything done or suffered before the date on 
which the transfer takes effect. 

6.— (1) Where the Board of Trade, on the Pbttpme- 
application made to them before the thirty- JJ^rfSr 
first day of December nineteen hundred and and other 
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A.D. ioo«. gy^ of any person appearing to them to be 
TOwen of interested, are of opinion that, by reaeon of 



TnMie. 



the inability of any connoil or company to 
whom any transfer of an area is made under 
this Act to gire a proper snpply of electricity 
within the area, or for any other canse, the 
postponement of any transfer made by thi<) 
Act is expedient, they may order that the 
transfer effected by this Act shall be post- 
poned eitber as to uie whole or any part of the 
area to be transferred nntil a date fixed by 
them for the operation thereof, and the trans- 
fer shall be postponed accordingly. 

(2) Where the effect of any transfer made 
by this Act is to separate any works of a 
council or company authorised to supply elec- 
tricity from their area of supply, or where 
the Board of Trade are satisfied tnat it is con- 
venient that any mains used for the purpose 
of supply within the area of supply of a 
council or company should continue to be laid 
in a transferred area, the Board may, on an 
application for a postponement of the transfer, 
or an application made for the special pur- 
pose, oraer that the council or company snail 
continue to have, notwithstanding the trans- 
fer, the same power of breaking up any street, 
railway, or tramway mentioned in the order as 
they had before the transfer, and the council or 
company shall have those powers accordingly, 
subject to any conditions or provisions which 
apply to the exercise of those powers. 

OWlgjttoni 7. Where the council of any metropolitan 

tnonSS? borough continue to have power to supply 

arau electricity or to break up streets in an area 

outside their borough, tne council of the 

borough in which the outside area is situate 

shall be in the same position with respect to 

the council having those powers in tne area 

as they would be in if the last-mentioned 

council were a company supplying electricity 

in the area under a [provisional Order with 

which the provisions contained in the eche- 

68 ft S3 Vict dule to the Electric Lighting (Glauses) Act, 

o- 1». 1899, were incorporated. 

^^PP^joi 8. Any council or company whose area of 
altml supply IS altered by any transfer under this 
anu. Act snally within two months after the date on 

which the alteration takes effect, supply to 
the Board of Trade, to the London County 
Council, and to the council of any metropo- 
litan borough within which any part of the 
area of snpply is situated, a map of the altered 
area ou such scale and certified in such man- 
ner as the BoiLrd direct. 

gj^'y^'^ 9. If any question arises under this Act as 
qiMstknsby to whether any area is transferred by this Act 



or as to the area of supply to which it is A.ojiw* 
transferred, or to the supply of electricity Board of 
in sny area transferred under this Act, that Trade, 
question shall be referred to and determined 
by the Board of Trade. 

10. Tbe provisions of this Act shall apply P"*^*"*"^ 
in the case of any alteration under the Lon- JSiSo?""' 
don G-ovemment Act, 1899, of the boundaries county arc 
of the administrative county of London in *!*««'*- 
the same manner as it applies in the case of 

any alteration of area under the London 
Government Act, 1899, which takes effect 
solely within that county, with the substi- 
tution where necessary of the district or 
borough council for the council of a metropo- 
litan borough, and of the district or borough 
for tbe metropolitan borough as the case may 
require. 

11. Nothing in this Act shall affect any order *JijyJS5„ 
made under section one hundred and forty of is^is Viot. 
the Metropolis Management Act, 1855 (which o. iso. b. 140. 
relates to the management of streets in different 
parishes), or the provisions of any scheme 

made under the London Gk>vemment Act, 1899. 

12. — (1) Anything required or authorised to Proceeding 
be done under this Act by the Board of Trade 5^^^?^ °' 
may be done by the President or a secretary 
or assistant secretary of the Board. 

(2) All documents purporting to be orders 
under this Act made by the Board of Trade, 
and to be sealed with the seal of the Board, 
or to be signed by a secretary or assistant 
secretary of the Board, or by any person au- 
thorised in that behalf by the President of 
the Board, shall be received in evidence, and 
shall be deemed to be such orders without 
further proof, unless the contrary is shown. 

(3) A certificate, signed by the President 
of the Board of Trade, that any order made 
or act done under this Act is the order or act 
of the Board, shall be conclusive evidence of 
the fact so certified. 

13. In this Act, unless the context other- InterpreU- 
wise requires, — 

The expression *' authorised " means au- 
thorised on the first day of January nine- 
teen hundred and four W Act of Parlia- 
ment or by a Provisional Order confirmed 
by an Act of Parliament ; and 

The expression '* area of supply *' mean the 
area within which any council or company 
are authorised to supply electricity ; and 

The expression " electricity " has the same 45 ft 46 Vict. 
meaningas in the Electric Lighting Ace, ^ ^- 
1882. 

14. This Act may be cited as the London Bhort title. 
Electric Lighting Areas Act, 1904. 
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Chap. 14. 
Post Office Act, ld04. 



A.D.1M4* 



ABSTBACT OF THE ENACTMBNT8. 

1. AhoUtinn of cumulaiiife commiasiona on money orders. 

2. Use of embossed stamps, 

3. Short iiOe. 



An Act to amend the Post Office Acts 
with respect to cumulative commissions 
on Money Orders and the use of em- 
bossed and impressed stamps. 

[15th August 1904.] 

Be it enacted by the KiDgf 8 most Excellent 
Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and 
Commons, in tnis present Parliament as* 
sembled, and by the authority of the same, as 
follows :— 

Abolition of J . The commission payable in respect of a 
commSSona ™°°®y ®''^®^ issued under the Post OflSce 
on money (Money Orders) Act, 1880, as amended by any 
2«^"« subsequent Act, and presented for payment at 
J;^ any time after the expiration of three months 

from the last day of the month of issue, shall 
in all cases be an amount equal to that of the 



original poundage, and accordingly proviso (3) 
to section one of the Post Office (Money Ordeis) 
Act, 1880, shall be repealed from " with the 
addition " to the end of the proviso. 

2. The Treasury may by warrant under the ^^"®^ 
Post Office Acts, 1887 to 1903, regulate the ISlm^JT* 
use, by way of prepayment of postage, of em- 
bossed or impressed stamps cut out or other- 
wise separated from the cover or other paper, 

card, or thing on which the stamp was em- 
bossed or impressed, and section nineteen of 
the Post Office Act, 1870, which prohibits such » * «* Vict, 
use of such stamps, shall be repealed. °' 

3. This Act may bo cited as the Post Office Bhort title. 
Act, 1904, and may be cited with the Post 

Office Acts, 1837 to 1908, and so far as it re- 
lates to money orders may alao be cited with 
the Post Office (Money Orders) Acts, 1848 to 
1903. 



Chap. 15. 
I'revention of Cruelty to Children Act, 1904. 



ABSTBACT OT TBI EITACTMINTS. 

Cruelly to Children. 

1. Funishment for cruelty to children. 

Bestriclions on Employment of Children. 

2. Restrictions on employment of childretu 

3. Licences for employment of children. 

Arrest of Offender and Provision for Safety of Children, 

4. Potoer to take offenders into custody. 
6. Detention of child in place of safety, 

6. Disposal of child hy order of court. 

7. Maintenance of child when committed to custody of any person under order of court. 

8. Religious persuasion of person to whom child is committed, 

9. Interchange of powers under Industrial Schools Acts and this Act, 
10. Warrant io search for or remove a child. 



11. 



Power as to Hahitual Drunkards. 
Power as to habitual drunJcards. 
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Bvidmee and ProcedmtB. 

12. Evidence of aootuedpwiom. 

13. Smtemum cf power to take depoeiHan ofchUd. 

14. Admieeion of d^osiUon ofehUd in mndenee. 

15. Evidenoe of ehitd of tender yeare, 

16. Power to^rooeed wUh eoue %n abeenoe ofehUd. 

17. Preaumpium qfage ofehUd. 

18. Mode of changing offeneea and limiUUion of tme. 

19. Appeal from atimma/ry eotmetion to quarter seeeione. 

20. mopeneee of proeeoutnon. 

21. Quardiana may pay eoet of proeeedinge. 



A,D.]M«. 



28. 
24. 
25. 
26. 
27. 
28. 
20. 
30. 
3J. 
32. 



Supplemental, 
Provision as to hyelawe. 

Provision as to pa/rents and as to meaning o/**ciistodi/, charge, or ears,** 
Evidence of wages of defendant. 
VeatoHons Indicimemts Act to apply. 
Extension of section ten o/42 §r 43 Vict. o. 54. 
Extension of time for proceedings. 
Bight ofmvrent, etc., to administer punishmeiU. 
Chnerci definitions, 
Applieatdon of Act to dcotiand. 
Application of Act to Ireland. 
Short title and commencement of Act. 

SCHBDULBS. 



Ponisbineiit 
for croelty 
to children. 



An Act to amend the Law relating to 
the Prevention of Cruelty to Chil- 
dren. [16th August 1904.] 

Bs it enacted by the King's moat Excellent 
Majesty, by and with the advice and consent 
of the LorGJB Spiritual and Temporal, and 
Oommons, in this present Parliament assem- 
bledy and by the authority of the same, as 
follows :<— > 

CmeiUy to Children. 
1. — (1) If any person over the age of sixteen 
years, who has the custody, charge » or care of 
anv child under the age of sixteen years, wil- 
fully as<saultB, ill-treats, neglects, abandons, 
or exposes such child, or causes or procures 
such child to be assaulted, ill-treated, neglect- 
ed, abandoned, or exposed in a manner likely 
to cause such child unnecessary suffering, or 
injury to its health (iucludiug injury to or loss 
of sight, or hearing, or limb, or organ of the 
body, and any mental derangement), that per- 
son shall be guilty of a misdemeanor { and 
(a) on conyiction on indictment, shall be 
liable, at the discretion of the court, to a 
fine not exceeding one hundred pounds, or 
alternatively, or in default of payment of 
such fine, or in addition thereto, to im- 
prisonment, with or without hard labour, 
for any term not exceeding two years; 
and 
(b) on summary conviction, shaU be liable, 
at the disoretioB of the court, to a fine not 



exceeding twenty-five pounds, or alterna- 
tively, or in default of payment of such 
fine, or in addition thereto, to imprison- 
ment, with or without hard labour, for any 
term not exceeding six months. 

(2) A person maybe convicted of an offence 
under this section either on indictment or by 
a court of siunmary jurisdiction notwithstand- 
ing the death of the child in respect of whom 
the offence is committed. 

(3) Upon the trial of any person over the 
age of sixteen indicted for the manslaughter 
of a child under the age of sixteen, of which 
he has had the custody, charge, or care, it 
shall be lawful for the lury, if they are satis- 
fied that the accused has been guilty of an 
offence under this section in respect of such 
child, to find the accused guilty of such 
offence. 

(4) If it is proved that a person indicted 
under this section was directly or indirectly 
interested in any sum of money accruable or 
payable in the event of the death of the child, 
and had knowledge that such sum of money 
was accruing or becoming payable, the court, 
in its discretion, may — 

(a) increase the amount of the fine undor 
this section so that the fine does not ex- 
ceed two hundred pounds ; or 

(h) in lieu of awarding any other penalty 
under this section, sentence the person 
indicted to penal servitude for any term 
not exceeding five years. 

(5) A person sJutU be deemed to be directly 
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Reatrfctions 
on employ- 
ment of 
childreD. 



A.D. 1904b or indirectly interested in a sum of money 
nnder this seotion if be has any share in or 
any benefit from the payment of that money, 
though he is not a person to whom it is legally 
payable. 

(6) A copy of a policy of insurance, certified 
by an officer or agent of the insurance com- 
pany iB^nting the policy, to be a true copy, 
shall, m any proceeainprs under this Act, be 
prima faoie evidence that the child therein 
stated to be insured has been in fact so insured, 
and that the person in whose favour the said 
policy has been granted is the person to whom 
the money thereby insured is legally payable. 

(7) An offence under this section is in this 
Act referred to as an offence of cruelty. 

Bestrietions on Employment of Children, 

2. Tf any person — 

(a) causes or procures any child, being a boy 
under the age of fourteen years, or being 
a girl under the age of sixteen years, or, 
having the custody, charge, or care of any 
such child, allows that child, to be in any 
street, premises, or place for the purpose 
of begging or receiving alms, or of in- 
ducing the giving of alms, whether under 
the pretence of smging, playing, perform- 
ing, offering anything for sale, or other- 
wise ; or 

{h) causes or procures any child, being a 
bo^ under tne age of fourteen years, or 
being a girl under the age of sixteen years, 
or, having the custody, charge, or care of 
any such child, allows that cnild, to be in 
any street, or in any premises licensed 
for the sale of any intoxicating liquor, 
other than premises licensed according to 
law for public entertainments, for the pur- 
pose or singing, playing, or pei*formmg, 
or being exhibited for profit, or offering 
anything for sale, between nine p.m. and 
six a.m. ; or 

(c) causes or procures any child under the 
age of eleven years, or, having the custody, 
charge, or care of any such child, allows 
that child, to be at any time in any street, 
or in any premises licensed for the sale of 
any intoxicating liquor, or in premises 
licensed according to law for public enter- 
tainments, or in any circus or other place 
of public amusement to which the public 
are admitted by payment, for the purpose 
of singing, playing, or performing, or 
being exhibited for profit, or offering any- 
thing for sale ; or 

((2) causes or procures any child under the 
age of sixteen years, or, having the cus- 
tody, charge, or care of any such child, 
allows that child, to be in any place for 
the purpose of being trained as aa acrobat, 



contortiomst, or circus performer, or of A-^^JW*- 
being trained for any euiibition or per- 
formance which in its nature is dangerous, 
that person shall, on summary conviction, be 
liable, at the discretion of the court, to a fine 
not exceeding twenty-five pounds, or altema- 
tivelv. or in default of payment of «uch fine, of 
in addition thereto, to imprisonment, with or 
without hard labour, for any term not exceed- 
ing three months : 

Provided that — 

(i) This section shall not apply in the case 
of any occasional sale or entertainment 
the net proceeds of which are wholly ap- 
plied for the benefit of any school or to 
any charitable object, if such sale or 
entertainment is held elsewhere than in 
premises which are licensed for the sale of 
any intoxicating liquor but not licensed 
according to law for public entertain- 
ments, or if, in the case of a sale or enter- 
tainment held in any such premises as 
aforesaid, a special exemption from the 
provisions of this section has been granted 
in writing under the hands of two justices 
of the peace ; and 

(ii) Any local authority may, if they think it 
necessary or desirable so to do, from time 
to time by byelaw extend or restrict the 
hours mentioned in paragraph (h) of this 
section, either on every day or on any 
specified day or days of the week and 
either as to the whole of their district or 
as to any specified area therein ; and 

(iii) Paragraphs (c) and {d) of this section 
shall not apply in any case in respect of 
which a licence granted under this Act is 
in force, so far as that licence extends. 

8. — (1) A petty sessional court, or in Scot- Lioenoes for 
land the School Board, may, notwithstanding o"o^fi5^®f * 
anything in this Act, or in the Employment 3 j^^^ 7^ '* 
of Ohildren Act, 1908, or any byelaw made c «. ' * 
thereunder, erant a licence for such time and 
during such hours of the day and subject to 
such restrictions and conditions as the court 
or board think fit, for any child exceeding 
ten years of age — 

(a) to take part in any entertainment or 
series of entertainments to take place in 
premises licensed according to law for 
public entertainments, or in any circus or 
other place of public amusement as afore- 
said; or 

(b) to be trained as aforesaid ; or 

(c) for both purposes ; 

if satisfied of the fitness of the child for the 
purpose, and if it is shown to their satisfaction 
that proper provision has been made to secure 
the health and kind treatment of the ohildren 
taking part in the entertainment or series of 
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AJ). UIQ4. entertainments or being trained as aforesaid, 
and the oonrt or board may, upon snffioient 
cause, yary, add to, or rescind any such 
liceDco. 

Any such licence shall bo safficienb protec- 
tion to all persons acting under or in accord- 
ance with tne same. 

(2) It shall be the duty of inspectors and 
other officers charged with the execution of 
the Employment of Children Act, ld03, to see 
whether the restrictions and conditions of any 
licence under this section are duly complied 
with, and any such inspector or officer shall 
have the same power to enter, inspect, and 
examine any place of public entertainment at 
which the employment of a child is for the 
time being licensed under this section as an 

1 Bdw. 7. inspector appointed under the Factory and 

o. 82. Workshop Act, 1901, has to enter, inspect, and 

examine a factory or workshop under section 

one hundred and nineteen or that Act, and 

that section shall apply accordingly. 

(3) Where any person applies for a licence 
under this section, he shall, at least seven days 
before making iJie application, give notice 
thereof to the chief officer of police for the 
district in which the licence is to take effect, 
and that officer may appear or instruct some 
person to appear before the authority hearing 
the application, and show cause why the 
licence should not be granted, ana the 
authority to whom the application is made 
shall not grant the same unless they are satis- 
fied that notice has been properly so given. 

(4) Where a licence is granted under this 
section to any person, that person shall forth- 
with cause a copy thereof to be sent to the 
local authority for the district in which the 
licence is to tiuce effect, and if he fails to cause 
such copy to be sent shall be liable on sum- 
mary conviction to a fine not exceeding five 
pounds. 

(5) Nothing in this or in the last preceding 
99 ft 40 yict. section shall affect the provisions or the Ele- 
c 79. mentary Education Act, 1876, or the Education 
41 4^48 Vict. (Scotland) Act, 1878, as amended by any later 

enactment. 

Arrut of Offender and Provision for Safety 
of Children. 

Power 4.— (1) Any constable may take into custody, 

^m^TB in. without warrant, any person- 

to custody. (a) who withm view of such constable com- 
mits an offence under this Act, or any of 
the offences mentioned in the First Sche- 
dule to this Act, where the name and 
residence of such person are unknown to 
such constable and cannot be ascertained 
by such constable ; or 

(6) who has committed, or who he has reason 
to believe has committed, any offence of 



cruelty within the meaning of this Act, or A.P. 190*. 
any of the offences mentioned in the First 
Schedule to this Act, if he has reasonable 
ground for believing that such person will 
abscond, or if the name and address of 
such person are unknown to and cannot 
be ascertained by the constable. 

(2) Where a constable arrests an^ person 
without warrant in pursuance of this section, 
the inspector or constable in charge of the 
station to which such person is conveyed shall, 
unless in his belief the release of such person 
on bail would tend to defeat the ends of jus- 
tice, or to cause injury or danger to the child 
against whom the offence is alleged to have 
been committed, release the person arrested 
on his entering into such a recognizance, with 
or without sureties, as may in his judgment be 
required to secure the attendance of such per- 
son upon the hearing of the charge. 

5. — (1) A constable, or any person autho- Detention 
rised bv a justice of the peace, may take to a Jj^**^ ^^ 
place of safety any child in respect of whom ^oty. 
an offence under paragraph (a) of section two 
of this Act has been committed, or in respect 
of whom an offence of cruelty within the mean- 
ing of this Act, or any of the offences men- 
tioned in the First Schedule to this Act, has 
been, or there is reason to believe has been, 
committed. 

(2) A child so taken to a place of safety, and 
also any child under the age of sixteen years 
who seeks refuge in a place of safety, may 
there be detained until it can be brought be- 
fore a court of summary jurisdiction, and that 
court may make such order as is mentioned in 
the next following subsection, or may cause 
the child to be dealt with as circumstances 
may admit and require, until the charge made 
against any person in respect of any offence as 
aforesaid with regard to the child has been 
determined by the conviction or discharge of 
such person. 

(3) Where it appears to a court of summary 
jurisdiction or any justice that an offence of 
cruelty within the meaning of this Act or any 
of the offences mentioned in the Firat Sche- 
dule to this Act has been committed in the 
case of any child that is brought before such 
court or justice, and that it is expedient in the 
interests of the child that an order should be 
made under this subsection, the court or jus- 
tice may, without pitgudice to any other power 
under this Act, make such order as circum- 
stances require for the care and detention of the 
child until a reasonable time has elapsed for a 
charge to be made against some person for 
havinff committed the offence, and, if a charge 
is made against any person within that time^ 
until the charge has been determined by the 



Digitized by 



Google 



30 



STATUTES OF THE REALM. 



[chap. 15, 



A.D. 1004. conviction or discharge of that person, and in 
— case of conviction for snch further time not 
exceeding twenty-one days as the court may 
dii*ect, and any snch order may be carridd 
nat notwithstanding that any person claims 
the custody of the child. 

(4) Boards of guardians, and, in Scotland, 
parish councils shall provide for the reception 
of children brought to a workhouse in pursu- 
ance of this Act, and, where the place of safety 
to which a constable or any person authorised 
by a justice of the peace takes a child is a 
workhouse, the master shall receive the child 
into the workhouse if there is suitable accom- 
modation therein for the same, and shall detain 
the child until the case is detex'mined, and any 
expenses incurred in respect of the child shall 
bo deemed to be expenses incurred in the 
relief of the poor, 

SWby . S— (^J ^^^^^ "" peraon having the cus- 
order of tody, charge, or care of a child under the age 
ooort of sixteen years has been — 

(a) convicted of committing in respect of 
such child an offence of cruelty witnin the 
meaning of this Act, or any of the offences 
mentioned in the First Schedule to this 
Act; or 
(h) committed for trial for any such offence ; 

or 
(c) bound over to keep the peace towards 
such child, 
by any court, that court, either at the time 
when the person is so convicted, committed 
for trial, or bound over, and without requiring 
any new proceedings to be instituted lor the 
purpose, or at any other time, and also any 
petty sessional court before which any person 
may bring the case, may, if satis6ed on inuuiry 
that it is expedient so to deal with the child, 
order that the child be taken out of the cus- 
tody, charge, or care of the person so con- 
victed, committed for trial, or bound over, and 
be committed to the custody of a relation of 
the child, or some other fit person, including 
any society or body corj)orate estoblished for 
the reception of poor children, or the preven- 
tion of cruelty to children, named by the court 
(such relation or other person being willing to 
undertake such enstody), until it attains the 
age of sixteen years, or for any shorter period, 
and may of its own motion, or on the applica- 
tion of any person, from time to time by order 
renew, vary, and revoke any such order ; but 
no order shall be made under this section un- 
less a parent of the child has been convicted of 
or committed for trial for the offence, or is 
under oommittol for trial for having beien, or 
has been proved to the satisfaction of the 
conrt making the order to have been, party or 
privy to the offence, or has been bouna over to 
keep the peace towards such child. 



(2) Every order under this section shall be a,d.19D4. 
in writing, and any such order may be made 

by the court in the absence of the child ; and 
the consent of any person to undertake the 
custody of a child in pursuance of any such 
order shall be proved in such manner as the 
court may think sufficient to bind him. 

(3) Where an order is made under this sec- 
tion in respect of a person who has been com- 
mitted for trial, then, if that person is ac- 
quitted of the charge, or if the charge is 
oismissed for want of prosecution, the order 
shall forthwith be void, except with regard to 
anything that may have been lawfully done 
under it, 

(4) A Secretory of State in England, and in 
Scotland the Secretary for Scotland, and in 
Lreland the Lord Lieutenant of Ireland, may at 
any time in his discretion discharge a child 
from the custody of any person to whose cat»- 
tody it is committed in pursuance of this sec- 
tion, either absolutely or on snch conditions as 
snch Secretary of Stoto, Secretary, or Lord 
Lieutenant approves, and may, if he thinks 
fit, make rules in relation to children so com- 
mitted to the custody of any person, and to 
the duties of such persons with respect to 
snch children. 

(5) A Secretary of State, in any case where 
it appears to him to be for the benefit of a child 
who has been committed to the custody of any 
person in pursuance of this section, may em- 
power such person to procure the emigration 
of the child, but, except with such authority, 
no person to whcse custody a child is so com- 
mitted shall procure its emigration. 

7. — (1) Any person to whose custody a child M»inteii- 
is committed under this Act shall, whilst the w^n**c«n- 
order is in force, have the like control over the mitted to 
child as if he were its parent, and shall be JJjfSSgJn 
responsible for ita maintenance, and the child undworder 
shall continue in the custody of such person, oi ooun. 
notwithstanding that it is claimed by ito 
parent. 

(2) Any court having power so to commit a 
child shall have power to make the like orders 
on the parent of the child to contribute to its 
maintenance during such period as aforesaid 
aa if the child were detained under the Indus- 
trial Schools Acts ; but the limit on the amount 
of the weekly sum which the parent of a child 
may be required, under this section, to contri- 
bute to its maintenance shall be one pound a 
week, instead of the limit fixed by the Indus- 
trial 8chcK)lB Acts. 

(3) Any such order may be made on the 
complaint or application of the person to whoso 
custody the child is for the time being com- 
mitted, and either at the time when the order 
for the child's committol to enstody is made, 
or subsequently, and the snms contributed by 
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the parent bhall be paid to Knch person as the 
ooart may name, ana be applied for the main- 
tenance of the child. 

(4) If a person fails to pay any sum payable 
by him in parsnance of any such order, ne may 
be dealt with in like manner as if the sum 
were due from him in pursuance of an order 
under the Bastardy Law Amendment Act, 
1872, or, in Scotland, were a sum decerued for 
aliment, or, in Ireland, were a sum ordered to 
be paid by him under the Summary Juriadio- 
tion (Ireland) Acts. 

(5) Where an order under this Act to com* 
mit a child to the custody of some relation or 
other person is made in respect of a person 
who has been committed for trial for an 
offence, the court shall not hare power to order 
the parent of the child to contribute to its 
maintenance prior to the trial of that person. 

(($) Any court making an order under this seo- 
bion for contribution by a parent may in any case 
where there is any pension or income payable 
to such parent and capable of being attached, 
after giving the person by whom the pen- 
sion or income is payable an opportunity of 
being heard, further order that such part as 
the court may see fit, of the pension or income 
be attached and be paid to the person named by 
the court. Such further order shall be an autho- 
rity to the person, authority, or body by whom 
such pension or other income is payable, to 
make the payment herein stated, and the 
receipt of the payee shall be a good discharge 
to such person, authoritjr, or body. 

(7) An order under this section may be made 
by any court before which a person is charged 
with an offence under this Act, and without 
regard to the place in which the person to 
whom it is made payable may reside. 

8. — (1) In determining on the person to whose 
custody the child shall be committed under 
this Act, the court shall endeavour to ascer- 
tain the religious persuasion to which the 
child belongs, and shall, if possible, select a 
person of the same religious persuasion, or a 
person who gives such undertaking as seems 
to tiie court sufficient that the child shall be 
brought up in accordance with its own re- 
ligious persuasion, and such religious persua- 
sion shall be specified in the order. 

(2) In any case where the child has been 
placed pursuant to any such order with a per- 
son who is not of the same religious persua- 
sion as that to which the child belongs, or who 
has not given such undertaking as aforesaid, 
the court shall, on the application of any per- 
son in that behalf, and on its appearing that a 
fit person* who is of the same rehgious persua- 
sion, or who will give such ondertaking as 
aforesaid, is willing to undertake the custody, 
make an order to secure his being placed with 



a person who either is *of the same religious A.lMWi. 
persuasion or gives such undertaking as afore- 
said. 

(3) Where a child has been placed with a 
person who gives such undertaking as afore- 
said, and the undertaking ia not observed, the 
child shall be deemed to have been placed 
with a person not of the same religious persua- 
sion as that to which the child ^longSi as if 
no such undertaking had been given. 

9.— (i) Where any child under the age of Interchange 
sixteen years is brought before a petty ses- 2n82r^™ 
sional court under circumstances authorising industrini 
the court to deal with the child under the 8ohool«Aota 
Industrial Schools Acts, the court, if it thinks ***** ^'**" ^""^ 
fit, in lien of ordering that the child be sent 
to an industrial school, may make an order for 
the committal of the child to the custody of a 
relation or person named by the court, and the 

g revisions of section six of this Act shall, so 
vc as applicable, apply as if the order were 
an order under that section. 

(2) Where a court orders a child to be sent 
to an industrial school, the order may, at the 
discretion of the court, be made to take effect 
either immediately or .at any later time specified 
therein, regard being had to the age or health 
of the child ; and, if the order is not made to 
take effect immediately, or if at the time 
specified for the order to take effect the child 
is deemed unfit to be sent to an industrial 
school, the court may commit the child to the 
custody of a relation or person named by the 
court, as provided by this Act, until the time 
so specified, or the time when the order 
actually takes effect. 

10.— (1) If it appears to any stipendiary Warrant to 
ma^trate or to any two justices of the peace, ■®*^*» ^o' o' 
on information made before him or them on chuSr* 
oat<h by any person who, in the opinion of the 
magistrate or justices, is bon& fide acting in 
the interests of a child under the age of sixteen 
years, that there is reasonable cause to suspect 
that such a child has been or is being assaulted, 
ill-treated, or neglected in any place within 
the jurisdiction of such magistrate or justices, 
in a manner likely to cause the child unneces- 
sary suffering, or to be injurious to its health, 
or that any offence mentioned in the First 
Schedule to this Act has been or is being 
committed in respect of such a child, such 
magistrate or justices may issue a warrant 
authorising any person named therein to 
search for such child, and, if it is found to 
have been or to be assaulted, ill-treated, or 
ne^ected in manner aforesaid, or that any 
suon offence as aforesaid has been or is being 
committed in respect of the child, to take it 
to and detain it in a place of safety, until 
it can be brought before a court of summary 
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A.D. 1904. jnriBdiction, or authorising any person to te* 
moYO the child wiih or without search to a 
place of safety and detain it there until it can 
be brought before a court of summary juris- 
diction ; and the court before whom the child 
is brought may cause it to be dealt with in 
the manner provided by section five of this 
Act: 
Provided that — 
(a) the powers hereinbefore conferred on 
any two justices may be exercised by 
any one justice, if upon the information 
it appears to him to be a case of urgency ; 
and 
(5) in the case of Scotland the jnrisdiction 
hereby conferred on a magistrate or two 
justices shall bo exercised only by a 
sheriff or sheriff substitute. 
(2) Any person issuing a warrant under this 
section may by the same warrant cause any 
person accusea of any offence in respect of the 
child to be apprehended and brought before a 
justice, and proceedings to be taken for punish- 
ing such person according to law. 

(8) An)* person authorised by warrant under 
this section to search for any child, or to re- 
move any child with or without search, may 
enter ^if need be by force) any house, building, 
or other place specified in the warrant, and 
may remove the child therefrom. 

(4) Everv warrant issued under this section 
shall be addressed to and executed by some 
superintendent, inspector, or other superior 
officer of police^ who shall be accompanied by 
the person making the information, if such 
person so desire, uuIass the persons by whom 
the warrant is issued otherwise direct, and 
may also, if the persons by whom the warrant 
is issued so direct, be accompanied by a regis- 
tered medical practitioner. 

(5) It shall not be necessary in any informa- 
tion or warrant under this section to name 
the child. 

Power as to RabitudL Drunharda, 

Power as to] 11. Where it appears to the court by or 

JabitmU before which any person is convicted of the 

" • offence of cruelty within the meaning of this 

Act, or of any of the ofl'ences mentioned 

in the First Schedule to this Act, that that 

person is a parent of the child in respect of 

whom the offence was committed, or is li^inff 

with the parent of the child, and is an habitual 

42 & 43 Vict, drunkard within the meaning of the Inebriates 

fii A*a2 Vict ^^**» ^^"^^ ^^^ ^®^» ^^^ court, in lieu of sen- 
c. 19. ' tencinff such person to imprisonment, may, if 

it thinks fit, make an order for his detention 
for any period named in the order, not exceed- 
ing twelve months, in a retreat under the said 
Acts, the licensee of which is willing to receive 
him, and the said order shall have the like 



effect, and copies thereof shall be sent to the A.D. 1904. 
local authority and Secretary of State in like 
manner, as if it were an application duly made 
by such person and duly attested by two jus- 
tices unaer the said Acts ; and the court may 
order an officer of the court or constable to 
remove such person to the retreat, and on his 
reception the said Acts shall have effect as if 
he had been admitted in pursuance of an 
application so made and attested as aforesaid: 
Provided that — 

(a) an order for the detention of a person in 
a retreat shall not be made under this 
section unless that person, having had 
such notice as the court deems sufficient 
of the intention to allege habitual drunken- 
ness, consents to the order being made ; 
and 

(b) if the wife or husband of such person, 
being present at the hearing of the charge, 
objects to the order being made, the court 
shall, before making the order, take into 
consideration any representation made to 
it by the wife or husband ; and 

(0) before making the order the court shall, 
to such extent as it may deem reasonably 
sufficient, be satisfied that provision will 
be made for defraying the expenses of 
such person during detention in a retreat. 

Evidence and Trocedwre, 

12. In any proceeding against any person Byidenoe 
for an offence under this Act, or for any of ^Lr^ 
the offences mentioned in the Fh^t Schedule to 
this Act, such person shall be competent but 
not compellable to give evidence, and the wife 
or husband of such person may be required to 
attend to give evidence as an ordinary witness 
in the case, and shall be competent but not 
compellable to give evidence. 

13. — (1) Where a justice is satisfied by the Extension 
evidence of a registered medical practitioner uilce depoS- 
that the attendance before a court of any tion of child, 
child, in respect of whom an offence of cruelty 
within the meaning of this Act, or any of the 
offences mentioned in the First Schedule to 
this Act, is alleged to have been committed, 
would involve serious danger to its life or 
health, the justice may take in writing the 
deposition of such child on oath, and bhall 
thereupon subscribe the same and add thereto 
a statement of his reason for taking the same, 
and of the day when and place where the same 
was taken, and of the names of the persons (if 
any) present at the taking thereof. 

(2) The justice taking any such deposition 
shall transmit the same with his statement — 

(a) if the deposition relates to an ofl'ence for 
which any accused person is already com- 
mitted for trial, to the proper officer of 
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person has been committed ; and 
[h) in any other case, to the clerk of the 
peace of the county or borough in which 
the deposition has been taken ; 
and the clerk of the peace to whom any such 
deposition is transmitted shall preserve, file» 
and record the same. 

aftemUton • ^^' Where, on the trial of any prson on 
ofehiMiii indictment for any offence of cruelty within 
erideooe. the meaning of this Act, or any of the offences 
mentioned m the First Schedule to this Act, 
the court is satisfied by the evidence of a 
registered medical practitioner that the at- 
tendance before the court of any child in 
respect of whom the oflence is alleged to have 
been committed would involve serious danger 
to its life or health, any deposition of the child 
n Jt 12 Vict, taken under the Indictable Offences Act, 1846, 
1*^13 Vict. ®'. *^® Petty Sessions (Ireland) Act, 1861, or 
e.9S. * this Act, shall be admissible in evidence either 

for or against the accused person without 
further proof thereof — 
(a) if it purports to be signed by the justice 
by or before whom it purports to be taken ; 
and 
{b) if it is proved that reasonable notice of 
the intention to take the deposition has 
been served upon the person against 
whom it is proposed to use the same as 
evidence, and that that person or his 
counsel or solicitor had, or might have 
bad if he had chosen to be present, an 
opportunity of cross-examining the child 
making the deposition. 

^2*™* o' 16.— (1) Where, in any proceeding against 
trader any person for an offence under this Act, or for 

yank any of the offences mentioned in the First Sche- 

dule to this Act, the child in respect of whom 
the offence is charged to have been committed, 
or any other child of tender years who is ten- 
dered as a witness, does not in the opinion of 
the court understand the nature of an oath, 
the evidence of such child may be received, 
though not given upon oath, if, in the opinion 
of the court, such child is possessed of suffi- 
cient intelligence to justify the reception of 
the evidence, and understands the duty of 
speaking the truth ; and the evidence of such 
child, though not fuven on oath, but otherwise 
taken and reduced into writing in uccordunce 
with the provisions of section seventeen of the 
n Jt u Vict. Indictable Offences Act, 184S, or of section 
H *'i5 Vict, fo'irteen of the Petty Sessions (Ireland) Act, 
C.9S. * 1861, or of section thirteen of thi5i Act, shall 

be deemed to be a deposition within the mean- 
ing of those sections respectively : 
Provided that — 
(a) A person shall not be liable to be 
convicted of the offence unless the tes- 

VoL. LXXXIV.— Law Joub. Stat. 



timony admitted by virtue of this sec- aJj. itfO*. 
tion and given on behalf of the prose- 
cution is corroborated by some other 
material evidence in support thereof 
implicating the accused ; and 
(6) Ajiy child whose evidence is received 
as aforesaid and who shall wilfully give 
false evidence shall be liable to be in- 
dicted and tried for such offence, and 
on conviction thereof may be adjudged 
such punishment as is provided for by 
section eleven of the Summary Juris- 42 & 43 Viot. 
diction Act, 1879, in the case of juvenile ^ ^^ 
offenders, or in Ireland bj section four 
of the Summary Jurisdiction over Chil- 47 ft 46 Vict, 
dren (Ireland) Act, 1884, in the case of °' ^' 
children. 
(2) This section shall not apply to Scotland. 

16. Where in any proceedings with relation power to 
to an offence of cruelty within the meaning of proceed with 
this Act, or any of the offences mentioned in Sl^^ of 
the First Schedule to this Act, the court is child, 
satisfied that the attendance before the court 

of any child in respect of whom the offence is 
alleged to have been committed is not essential 
to the just hearing of the case, the case may 
be proceeded with and determined in the 
absence of the child. 

17. Where a person is charged with an Presump- 
offence under this Act, or any of the offences *f*chi'/*® 
mentioned in the First Schedule to this Act, 

or any offence under the Employment of 
Ohildren Act, 1903, in respect of a child who 
is alleged in the charge or indictment to be 
under any specified age, and the child appears 
to the court to be under that age, such child 
shall for the purposes of this Act, and the 
Employment of Children Act, 1903, be deemed 
to be under that age, unless the contrary is 
proved. 

18. — (1) Where a person is charged with Mode of 
committing an offence under this Act or any ^*^*"* ^ 
of the offences mentioned in the First Schedule limUatfon'' 
to this Act in respect of two or more children, of time, 
the same information or summons may charge 
the offence in respect oE all or any uf them, 
but the person charged shall not be liable to a 
separate penalty for each child unless upon 
separate informations. 

(2) The same information or summons may 
also charge any person as having the custody, 
charge, or care, alternatively or together, and 
may charge him with the offences of assault, 
ill-treatment, neglect, abandonment, or expo- 
sure, together or separately, and may charge 
him with committing all or any of these 
offences in a manner likely to cause onneces- 
sary suffering or i^jurv to health, alterna- 
tively or together, but when those offences are 

c 
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A.D. 1904. ohargbd together the person charged shall not 
be liable to a separate peualty for each. 

(3) A Dorson shall not be sammarily con- 
victed of an offence under this Act, or of an 
offence mentioned in the First Schedule to 
this Act, unless the offence was wholly or 
partly committed within six months before 
the information was laid ; but, subject as 
aforesaid, evidence may be taken of acts cou' 
stituting, or contributing to consticute, the 
offence, and committed at any previous time. 

(4) When an offence under this Act, or any 
offence mentioned in the First Schedule to 
this Act, charged against any person is a con- 
tinuous offence, it shall not be necessary to 
specify in the information, sammons, or in- 
dictment, the date of the acts constituting the 
offence. 

19. When, in pursaance of this Act, any 
person is convicted by a court of summary 
jurisdiction of an offence, and such person did 
not plead guilty or admit the truth of the in- 
formation, or when in the case of any applica- 
tion under sections six, seven, or eight of this 
Act, other than an application to a judge or 
court of assize, any party thereto thinks him- 
self aggrieved by any order or decision of the 
court, he may appeal against such a convic- 
tion, or order, or decision, in England and 
Ireland to a court of quarter sessions, and in 
Scotland to the High Court of Justiciary in 
manner provided by the Summary Prosecu- 
tions Appeals (Scotland) Act, 1875, or any Act 
amending the same. 

20. — (1) Where a misdemeanor under this 
Act is tried on indictment, the expenses of the 
prosecution shall be defrayed in like manner 
as in the case of a felony. 

(2) This section shall not apply to Scotland. 

21. A board of guardians, or in Scotland 
the parish council of any parish or combina- 
tion, may, out of the funds under their con- 
trol, pay the reasonable costs and expenses of 
any proceedings which they have directed to 
be taken under this Act in regard to the 
assault, ill-treatment, neglect, abandonment, 
or exposure of any child, and in the case of a 
union, shall charge such costs and expenses to 
the common fund. 

SuppUmentaL 

22. Every byelaw under this Act shall be 
made by ^e same authority and confirmed in 
the same way as byelaws under the Employ- 
ment of Children Act, 1908, or in Scotland as 
byelaws under section two of the said Act. 

ProTisionas 28.— (1) The provisions of this Act relating 
to parents to the parent of a child shall apply to the step- 
winfn^ of parent of the child and to any person cohabit- 
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ing with the parent of the child, and the a.d.19(h. 
expression " parent,'* when used in relation to «onstody, 
a child, includes guardian and everv person chmr^, or 
who is by law liable to maintain the child. **^ * 

(2) This Act shall apply in the case of a 
parent who, being without means to maintain 
a child, fails to provide for its maintenance 
under the acts relating to the relief of the 
poor, in like manner as if the parent had 
otherwise neglected the child. 

(3) For the purposes of this Act — 

Any person who is the parent of a child 
shall be presumed to have the custody 
of the child ; and 

Any person to whose charge a child is 
committed by its parent shall be pre- 
sumed to have char^ of the child ; and 

Any other person having actual possession 
or control of a child shall be presumed 
to have the care of the child. 

24 In any proceedings under this Act a 
copy of an entry in the wages book of any 
employer of labour, or, if no wages book be 
kept, a written statement signed by such em- 
ployer, or by his foreman, shall be prim& facie 
evidence that the wages therein entered, or 
stated as having been paid to any person, have 
in fact been so paid : rrovided that such copy 
or statement has been signed by such em- 
ployer, or his foreman, and that the signature 
of such employer, or foreman, has been wit- 
nessed by the person producing the said copy 
or statement. 

25. Every misdemeanor under this Act shall 
in England and Ireland be deemed to- be an 
offence within, and subject to, the provisions 
of the Vexatious Indictments Act, 1859, and 
any Act amending the same. 

26. Section ten of the Poor Law Act, 1879, 
shall be amended so as to include in it as one 
of the associations or societies to which a 
board of guardians may, with the consent of 
the Local Government board, subscribe, any 
association or society for the prevention of 
cruelty to children. 

27. The limit of time mentioned in the 
second proviso of section five of the Criminal 
Law Amendment Act, 1885, shall be six months 
after the commission of the offence, 

28. Nothing in this Act shall be construed Right of 
to take away or affect the right of any parent, JJJJ^j^ 
teacher, or other person having the lawful ter pum«h- 
control or charge of a child to administer ment. 
punishment to such child. 

29. In this Act, unless the context otherwise 9^?^ 
,^^„- ^„ deflnitiona. 
requires — 

The expression "local authority" has the 

same meaning as in the Employment of 

ChUdreu Act, 1903: 
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The expression "chief officer of polioe" 
means — 
in the oitf of London and the liberties 
thereof, the commissioner of city 
police ; 
in the metropolitan police district, the 
commissioner of police of the metro- 
polis; 
elsewhere in England, the chief con- 
stable, or head constable or other 
officer, by whatever name called, hay- 
me the chief local command of the 
police in the police district in refer- 
ence to which snch expression occurs : 
The expression " street " includes any high- 
way or other public place, whether a 
thoroughfare or not : 
The expression " place of safety " includes 
any place certihed by the local authority 
under this Act for the purposes of this 
Act, and also includes an^ workhouse or 
polioe station, or any hospital surgery, or 
place of the like kind : 
The expression *' Industrial Schools Acts" 
means as regards England and Scotland 
the Industrial Schools Act, 1866, and the 
Acts amending tlie same. 

30. In the application of this Act to Scot- 
land, unless the context otherwise requires — 

The Secretary for Scotland shall be sub- 
stituted for a Secretary of State : 

The expression " local authority " means the 
local authority for the purposes of section 
two of the Employment of Children Act, 
1903, as defined in subsection four of 
section fourteen of that Act, aud the pro- 
visions of the said subsection shall apply 
accordingly : 

The expression ** chief officer of police " 
means the chief constable or head con- 
stable, superintendent or inspector, or 
other officer, by whatever name called, 



having the chief local command of the A.1). 1904. 
police in the police district in reference to 
which such expression occurs : 

The expression *' court of summary juris- 
diction," the expression " petty sessional 
court," and the expression "justice of the 
])eace" mean the sheriff or sheriff sub- 
stitute : 

The expression *' misdemeanor " means 
crime and offence : 

The expression "manslaughter" means 
culjiabie homicide : 

The expression '* defendant " includes panel, 
respondent, or person charged : 

The expression ** enter into a recognizance 
with or without sureties '* means grant a 
bond of caution : 

The expression " workhouse " means poor 
house. 

31. In the application of this Act to Ireland, Aimlioation 
unless the context otherwise requires — ir^wd!* 

The Chief Secretary shall be substituted for 

a Secretary of State : 
The expression *' local authority " means 

any local authority as defined by the 

Employment of Children Act, 1903. 

S2. Expenses incurred by a local authority Bxpeniei of 
under this Act shall be defrayed in like manner }^^ autho- 
as expenses incurred under the Employment 
of Children Act, 1903. 

33.— (1) This Act may be cited as the Pre- Short title 
vention of Cruelty to Children Act, 1904. m" nSment 

(2) The enactments mentioned in the Second of Act. 
Schedule to this Act. shall be repealed from 

the date of the commencement of this Act to 
the extent specified in the third column to that 
Schedule. 

(3) This Act shall come into operation on 
the first dav of October one thoueand ^nine 
hundred and four. 



SCHEDULES. 



FIE8T SCHEDULE. 



Any ofifence under sections twenty -seven, fifty-five, or fifty-six of the Offences against the ^tionsi, 
Person Act, 1861, and any offence against a child under the age of sixteen years, under sections m & 25 Tict 
five forty-two, forty-three, fifly-two, or sixty-two of that Act, or section eleven of the Criminal c. 100. 
Law Amendment Act, 1885. *® *^ ^*^'- 

Any offence under the Dangerous Performances Acts, 1879 and 1897. 

Any other offence involving bodily injury to a child under the age of sixteen yearn. 



c2 



42 Jk 43 Yict. 

0.94. 

eo ft 61 Viet. 

c. 82. 
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Section SS. 



SECOND SCHEDULE. 



A.D.190i. 



EVACTMKHTS BSFBALED. 



Session and 
Chapter. 


Short Title. 


Extent of Repeal. 


67 & 68 Vict. 
0.4L 

3 Edw. 7. c. 
46. 


The Prevention of Cruelty 
to Children Act, 1894. 

The Employment of Chil- 
dren Act, 1903. 


The whole Act. 

In section four the sabsection numbered (6). 
Section eleven 



Chap. 16. 
Public Health Act, 1904. 



ABSTRACT OF THS ENACTMENTS. 

1. Sanitary regulations <u to vessels. 

2. Short title. 



An Act to enable Regulations to be made 
for carrying into eflFect conventions 
with respect to the prevention of dan- 
ger arioing to public health from ves- 
sels, and tbe prevention of the convey- 
ance of infection by means of vessels. 
[15th August 1904.J 

Be it enacted by the King's most Excellent 
Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assem- 
bled, and by the authority of the same, as 
follows : — 
Sanitary 1. — (1) The power of making regulations 

regulations nnder the Public Health Act, 1896, and the 
89 A soviet^ enactments mentioned in that Act, shall in- 
c. 19. * elude the power of making regulations autho- 

rising measures to be taken for the prevention 
of dagger arising to public health from vessels 
arriving at any port, and for the prevention of 
the conveyance of infection by means of any 
vessel sailing from any port, so far as may be 



necessary or expedient for the purpose of 
carrying out any treaty, convention, arrange- 
ment, or engagement with any foreign countrv, 
and the regulations may in particular provide 
for the recovery of any expenses incurred in 
disinfection and of any charges authorised to 
be made by the regulations for the purpose of 
thobe regulations or any services performed 
thereunder, and also for any powers and duties 
under the regulations being executed and per- 
formed by local authorities : 

Provided that the regulations shall not be 
made except after consultation with the Board 
of Trade. 

(2) In the application of this Act to Scotland, 

Part lY. of the Public Health (Scotland) Act, eo ft (d Vict. 
1897, shall be substituted for the Public «-^ 
Health Act, 1896. 

(3) This Act shall extend to the Isle of Man 
with the substitution of section eight of the 
Local Q-overnmeni Amendment Act (Isle of 
Man), 1897, for the Public Health Act, 1896. 

2. This Ace may be cited as the Public short titles 
Health Act, 1901. 
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Chap. 17. 
Appropriation Act^ 1904. 



i..D. 18<Mi 



▲BBTRAGT OF THB SHACTMBMTS. 

QrwiUs out of OontoUdated Fund, 
IfMM 0/73,083,1642. out of the ComoUdated Fund. 



2. Power for the Treaeury to borrow. 



Appropriation of Orante, 



3. Appropriation of 9wm% voted for eu/ppVy i 

4. ISreaeury ma^, vn certain eaeee of exigei 



eenneee, 
exigency t (»uthoriee 
that ike aggregate grante for the navy nervioee and 
exceeded, 

BoMctionfor navy and army expenditure for 1902-1903 unprovided for. 
Declarahon required in certain eases before receipt of sums appropriated. 
Short tiOe. 

SCHSDULSS. 



enditure unprovided for ; provided 
^ the army services respectively be not 



An Act to apply a sum out of the Con- 
solidated Fund to the service of the 
year ending on the thirty -first day of 
March one thousand nine hundred and 
five, and to appropriate the Supplies 
granted in this Session of Parlia- 
ment. [15th August 1904.] 

Most Gracions Sovereign, 
Ws, Yoar Majesty's most dntifal and loyal 
snbjeotB, the Commons of the United King- 
dom of Great Britain and Ireland in Parlia- 
ment assembled, towards making good the 
supply which we have oheerfnlly granted to 
Yonr Majesty in this session of Parliament, 
have resolved to grant onto Yonr Majesty the 
sum herein-afber mentioned ; and do therefore 
most humbly beseech Your Majestv that it 
may be enacted; and be it enactea by the 
King's most Excellent Majesty, bv and with 
the advioe and consent of Uie Lords Spiritual 
and Temporal, and Commons, in this present 
Parliament assembled, and by the authority 
of the same, as follows : — 

Qrants out of Consolidated Fund, 
Iwieor 1. The Treasory may issue out of the Con- 

Strt thJf' solidated Fund of the United Kingdom of 
Ooo«di Great Britain and Ireland, and apply towards 
<Utfld Fund, making good the supply granted to His Ma- 
jesty for the seryioe of the year ending on the 
thirty-first day of March one thousand nine 
hunted and five, the sum of seventy-three 



million eighty-three thousand one hundred 
and sixty -four pounds. 

2,— (1) The Treasury may borrow from any Power for 
perBon, by the issue of Treasury Bills or other- **»« Trea- 
wise, and the Bank of England and the Bank E^nvw. 
of Ireland may advance to the Treasury on the 
credit of the said sums, any sum or sums not 
exceeding in the whole seventy-three million 
eighty-three thousand one hundred and sixty- 
four pounds. 

(2) The date of payment of anv Treasury 
Bills issued under tnis section shall be a date 
not later than the thirty-first day of March 
nineteen hundred and nve, and section six 
of the Treasury Bills Act, 1877 (which relates 40 A 41 Viet, 
to the i*enewal of bills), shall not apply with ^•*" 
respect to those bills. 

(8) Any money borrowed otherwise than on 
Treasury Bills shall be repaid, with interest 
not exceeding five pounds per cent, per annum, 
out of the growing produce of the Consolidated 
Fund, at any period not later than the next 
succeeding quarter to that in which the money 
was borrowed. 

(4) Any money borrowed under this section 
shall be placed to the credit of the account of 
the Exchequer, and shall form part of the said 
Consolidated Fund, and be available in any 
manner in which such Fund is available. 

Appropriation of Chants, 

3. All sums granted by this Act and the Approprift- 
other Act mentioned in Schedule (A.) annexed ^^f^™* 
to this Act out of the said Consolidated Fund mpply ler- 
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A. D. 1904* towards making good the sapply granted to 
His Majesty, amounting, as appears by the 
said schedme, in the aggregate, to the sum of 
one hundred and sixteen million nine hundred 
and ten thousand five hundred and forty-one 
pounds are appropriated, and shall be deemed to 
have been appropriated as from the date of the 
passing of the Act mentioned in the said 
Schedule (A.), for the services and purposes 
expressed in Schedule (B.) annexed hereto. 

The abstract of schedules and schedules an- 
nexed hereto, with the notes (if any) to such 
schedules, shall be deemed to be part of this 
Act in the same manner as if they had been 
contained in the body thereof. 

In addition to the sums hereby granted out 
of the Consolidated Fund, there may be ap- 
plied out of any money directed under section 
SI ft 56 Vict, two of the Public Accounts and Charges Act, 
^' ^' 1891, to be applied as appropriations in aid of 

the grants for the services and purposes speci- 
fied in Schedule (B.) annexed hereto, the sums 
resoectively set forth in the last column of the 
saia schedule. 

4. If a necessity arise for incurring expen- 
diture not provided for in the sums appro- 
priated to naval and military services by this 
Act, and which it may be detrimental to the 
public service to postpone until provision can 
DC made for it by Parliament in the usual 
course, the department entrusted with the 
control over the said service shall forth- 
with make application in writing to the Trea- 
sury for their authority to defray temporarily 
sucn expenditure out of any surpluses which 
may have been or which may be effected by 
the saviiiff of expenditure upon votes within 
the same department, and in such application 
the department shall represent to the Treasury 
the circumstances which may render such 
additional expenditure necessary, and there- 
upon the Treasuiy may authorise the expendi- 
ture unprovided for as aforesaid to be tem- 
porarily defrayed out of any surpluses which 
may have been or which may be effected as 
aforesaid upon votes within the same depart- 
ment ; and a statement showing all cases in 
which the naval and military departments 
have obtained the sanction of the Treasury to 
any expenditure not provided for in the re- 
spective votes aforesaia, accompanied by copies 
of the representations made to them by the 
said department, shall be laid before the 
House of Commons with the appropriation 



Treasury 
ma^'* in 
certain 
cases of 
exigency, 
authorise 
expenditure 
unprovided 
for ; pro- 
Tided that 
theaggre- 
rate grants 
for the navy 
services and 
for the army 
services 
respectively 
be not ex- 
ceeded. 



accounts of navy and army services for the A.D^9m. 
year, in order that such proceedings may be 
submitted for the sanction of Parliament, and 
that provision may be made for the deficiencies 
upon the several votes for the said services in 
such manner as Parliament may determine. 

The Treasury shall not authorise any ex- 
penditure which may cause an excess upon the 
aggregate sums appropriated by this Act for 
naval services and for army services respec- 
tively. 

5. Whereas the Treasury, under the powers Sanction for 
vested in them by the Appropriation Act, IJJi!iSJL». 
1902, and the Appropriation Act, 1908, SiSJ/f^* 
have authorised expenditure not provided for ^***"^*??^ 
in the sums appropriated by the said Acts to ^P«>^ded 
certain votes for naval and military services 2 ]$dw. 7. 
for the year ended on the thirty-first day of c, 87. 
March one thousand nine hundred and three l^^^^' ^ 

to be temporarily defrayed out of surpluses 
effected by the saving of expenditure on other 
votes for naval and militaiy services for the 
said year ; viz., 

1st. A sum of three hundred and sixty-five 
thousand seven hundred and forty-seven 
pounds thirteen shillings and elevenpence for 
navy services out of the unexpended balances 
of certain votes : 

2nd.' A sum of two million one hundred and 
sixty-seven thousand one hundred and fifteen 
pounds nineteen shillings and fourpence for 
army services out of the unexpendea balances 
of certain votes : 

It is enacted that the application of the 
said sums is hereby sanctioned. 

6. A person shall not receive any part of a Decls ration 
grant wnich may be made in pursuance of this S^JSSic^a 
Act for half-pay or army, navy, or civil non- before re- 
effective services, until he has subscribed such ©eiptof sums 
declaration as may from time to time be pre- pmS^ 
scribed by a warrant of the Treasury before 

one of the persons prescribed by such warrant. 

Provided that, whenever any such payment 
is made at more frequent intervals than once 
in a quarter, the Treasury may dispense with 
the production of more than one declaration 
in respect of each quarter. 

Any person who makes a declaration for the 

Eurpose of this section, knowing the same to 
e untrue in any material particular, shalL be 
guilty of a misdemeanor. 

7. This Act may be cited for all purposes S>uvt title 
as the Appropriation Act, 1904. 
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ABSTBACT 
or 
SCHEDULES (A.) and (B.) to which this Act refers. 



A. .D. 1904 



SCHEDULE (A.) 



Grants ont of the Oonsolidated Fund 



£ 8. d, 

116,910,541 



SCHEDULE (BO—Afpropmatioh or Geahts. 



1903-1904. 



Part 1. Navy (Snpplementary), 1903-1904 
I,. 2. Army (Supplementary), 1903-1904 
„ 8. Civil Services (Snpplementarj), 1903-1904 



1904-1905. 



4. Navy 


• • 


K fAnny 

^* 1 Army (Ordnance Factories) 


6. Civil Services 


, Class I. - 


7. Ditto, 


Class II. . 


8. Ditto, 


Class ni. 


9. Ditto, 


Class IV. 


10. Ditto, 


Class V. - 


11. Ditto, 


Class VL 


12. Ditto, 


Class VII. 



Total Civn Sebvices 
18. BeTenne Departments, &c. * 
Gbavd Total 



Sums not exceeding 



Supply Grants. 



£ 8. d. 

1,270,000 

2,700,000 

286,177 



Appropriations 
in Aid. 



4,2.^6,177 



36,889,500 

28,830,000 

70,000 



65,789,500 



2,622.818 

2,688.711 

3,881,853 

15,79H,217 

2,056,288 

661.246 

350,084 













£ 8. d. 

38.000 

3,430,000 

17,500 

3,485,500 



1,4:«,3.38 

3,541,049 

3,690,000 

8,669,387 



95,636 

587.737 

753.049 

27,118 

172,191 

147 

5,500 



28,058,217 


1,641,377 


18.806,647 
116,910,541 


513,625 
14,309,889 
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BoKaD. (A.) 

Gblaxt out Of THE C!ovBOLU>ATBD FmrB. 

For the servioe of the year ended on the 81st March 1904 : — £ «. d. 

Under Act 4 Bdw. 7. c. 1. - - - - - - - 4,256,177 

For the service of the year ending on 3l8t March 1905 : — 

Under Act 4 Edw. 7. c. 1. - - - - - - - 89,571,200 

Under this Act 73,083,164 

Tom. - - - £116,910,541 



*pS^^'^ SOHEDULE (B.)— Pam 1. 

?»^y, Navy Supplbmentaey, 1903-1904. 

Supple- ' 

SS^Sm Sum gi*anted to meet additional ezpenditnre for Navy Services for the year ended 3l8t day of 
March, 1904, viz. :— 

Shipbailding, Repairs, Maintenance, &c. : — £ 8, d. 

Section I. Personnel --.--- 3,200 

Section III. Contract Work 1,254,800 

£1,308,000 
Section II. Materiel: — 

Dednet Appropriations in Aid .... 38,000 

£1,270,000 



^pSis?'^ SCHEDULE (B.)— Part 2. 

Anny Abmt Supplemsntabt, 1903-1904. 

Supple- 

{|J^^^ Sum granted to meet expenditure in excess of that provided for in the original Army Esti- 
mates for the pay, transports, supplies, &c. of the Army for the year ended on the 
31st day of March 1904 ; viz. :— 

£ f . (2. 

For the pay, Ac. of the Army - - - . . 2,000,000 

Transports and remounts ----.. 2,100,000 

Provisions, forage, and other supplies .... 2,030,000 

£6,180,000 

Excess appropriations in aid (Yotes, 1, 6, 7, 9, and 10) - - 3,430,000 

£2,700,000 
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SOHEDULE (B.)— Past 8. 



Civil Sbbyicss (Sufplbmbhtaet), 1903-1904. 



AJ).190i. 

BCHID. (B.) 
Past 8. 



CivU 
Berrioei 



ScHSDULE of SuppLEMENTABT SuM8 granted to defray the oharges for the Seryioes herein mentaiy), 
partioolarly mentioned for the year ended on the 3l8t day of March 1904 ; vis. : — 1908-1901' 



CIVIL SBEVICBS. 

Class I. 

For expenditure in respect of Boyal Palaces ... 

For Boyal Parks and Pleasure Gardens .... 

Class II. 

For the expenses of providing stationery, printing, and binding 
for the public seryice ; to pay the expenses of the Stationery 
Office, and the cost of reports of Parliamentaiy debates 



Class III. 
For certain miscellaneous legal expenses • - . . 

Class IV. 

For the expenses of the Commissioners of National Education in 
Ireland .-...--- 

Class VI. 

For making good deficiencies on the income accounts of the funds i 
for Trustee Sayings Banks, Friendly Societies, and Poet Office ! 
Savings Banks ...... 

Total 



Sums not exceeding 
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A. U. 1904. 
SCHBD. (B.) 

Past 4. 
Navy. 



80HBDULE (B.)— Paet 4. 



A.D. 1904b 



Natt. 



Schedule of Sums granted, and of the sums which may be applied as appropriations in aid in 
addition thereto, to defray the charges of the Navy Services herein particularly men- 
tioned, which will come in course of payment during tho year ending on the 31st day 
of March 1905 ; viz. : — 



No. 
1. 

2. 



8. 



9. 
10. 



11. 
12. 
13. 

14. 

15. 



For wages, &c. to 131,100 officers, seamen, and boys, coast- 
goard, and Boyal marines . . . - - 

For the expense of victnalling and clothing for the navy, 
including the cost of yictaalling establishments at home 
and abroad ...... 

For medical services, including the cost of medical estab- 
lishments at home and abroad . . • . 

For martial law, including the cost of naval prisons at home 
and abroad ------- 

For educational services - - . . . 

For scientific services -.---- 

For the expenses of the royal naval reserve, the royal fleet 
reserve (including seamen pensioner reserve) and the 
royal naval volunteers, Ac. - - - - 

Sect. 1. For the expense of the personnel for shipbuilding, 
repairs, maintenance, &c., including the cost of establish' 
ments of dockyards and naval yards at home and abroad 

Sect. 2. For the expense of the materiel for shipbuilding, 
repairs, maintenance, &c., including the cost of establish 
ments of dockyards and naval yards at home and abroad 

Sect. 3. For the expense of contract work for shipbuilding, 
repairs, &c. ------ 

For naval armaments - ... - 

For works, buildings, and repairs at hi;me and abroad, in- 
clading the cost of superintendence, purchase of sites 
grants in aid, and other charges connected therewith 

For various miscellaneous effective services - 

For the expenses of the Admiralty Office 

For half-pay, reserved and retired pay to officers of the navy 
and marines ----.- 

For naval and marine pensions, gratuities, and compa& 
sionate allowances . - - . - 

For civil pensions and gratuities 

Total Navy Servjces 



Sums not 


ezceediDg 


Sapply 
Grants. 


Appropria- 
tions in Aid. 


£ 


£ 


6,691,000 


184,14? 


2,428,000 


524,08^ 


293,000 


21,970 


15,500 

154,000 

72.600 


126 
45,340 
20,122 



404,500 



3,044,200 



5,062,800 

10,314,000 
3,646,000 



1,634,200 
444,000 
327,400 

796,200 

1,208,800 
353,300 



36,889,500 



8,179 



21,600 



357,100 

132,000 
88,000 



29,000 

14,538 

9,000 

12,886 

19,801 
^4S 



1.438,338 
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SCHEDULE (B.)— Pakt 5. 



Abmt. 



A.l). 1904. 

BCHBD. (B.) 
Part 6. 
Army. 



ScuBDXJLS of Sums granted, and of the Bums which may be applied as appropriations in aid 
in addition thereto, to defray the charges of the Armt Ssryicss nerein particularly 
mentioned, which will come in course of payment daring the year endmg on the 
31st day of March 1905 ; viz. :— 





Sums not exceeding 




Supply 
Granto. 


Appropriations 
in Aid. 


No. 

1. For the pay, allowances, and other charges of His Majesty's 

Army at home and abroad (exclusive of India), and of the 
general staff, regiments, and reserve (to a number not ex- 
ceeding 227,000), and departments . - - - 

2. For the pay, &c. of medical establishments and for medicines 

3. For the pay, boun^, Ac, of the militia (to a number not 

exceedmg 143,351, including 10,000 militia reserve) 

4. For the pay and allowances of the Imperial yeomanry in 

Great Britain- ------ 

5. For capitation ^^rants and miscellaneous charges of volunteer 

corps, including pay, Ac. of the permanent staff - 
t>. For the expense of transport and remounts - - - 

7. For provisions, forage, and other supplies - - - 

8. For clothing establishments and services 

9. For the supply and repair of warlike and other stores 

10. For the staff for engineer services and charges for Boyal 

Engineer works, buildings, and repairs at home and abroad 
(iacludinff purchases) - - - - - 

11. For establishments for military education 

12. For miscellaneous effective services . - . - 

13. For the salaries and miscellaneous charges of the War Office 

14. For retired pay. half-pay, and other non-effective charges 

for officers and others - - - - - 

15. For Chelsea and Kilmainham hospitals, and the in-pen- 

sioners thereof, for out-pensions, for the maintenance of 
lunatics for whom pensions are not drawn, and for gra- 
tuities awarded in commutation and in lieu of pensions, 
for rewards for meritorious services, for Victoria Cross 
pensions, and for pensions, &c. to the widows and children 
of wan-ant officers, non-commissioned officers, and men, &c. 

16. For Civil superannuation, compensation, and compassionate 

allowances, and gratuities - - - - - 

Total Abmt Ssrvices - £ 


£ 

9.746,000 

484,000 

817,000 

468,000 

1,220,000 
1,619,000 
4,582,000 
1,156,000 
2,839,000 

1,918,000 

146,000 

73,000 

331,000 

1.666,000 

1,676,000 

189,000 

28,830,000 


£ 

1,092,200 
1,500 

11,000 

500 

2,0011 

67,0W 

64,200 

4(»2,600 

746,000 

153.264 

64,750 

8,600 

1.550 

437,035 

488,747 

103 

3,541,049 


Abmt (Obdhahce Facioribs). 

For the expense of the ordnance factories, the cost of produc- 
tions of which is charged to the army, navy, and Indian and 
Colonial Governments ...... 


70,000 


3,690,000 


Total Abmt Sbrvicxs (nroLUDiiie Obdmavcb Faciobixs) £ 


28,900,000 


7,231,049 
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SCHBD. (B.) 
PABTd. 

ClvU 
Bervioes. 

ClAMl. 



SOHSDULB (B.)— Pabt 6. 



A.D.10O4.' 



Civil Sebtices.— Class I. 

Schedule of Sums granted, and of the sums which may be applied as appropriations in aid 
in addition thereto, to defray the charges of the sevcaral Civil Sekvices herein par- 
ticnlarly mentioned, which will come in conrse of payment daring the year ending on 
the 31st day of March 1905 ; vis. :— 



No. 
1. 
2. 

3. 

4. 

5. 
6. 
7. 

8. 



9. 

10. 

11. 

12. 
13. 



14. 



15. 



For expenditnre in respect of royal palaces - - - 

For expenditure in respect of Osborne (including a supple- 
mentary sum of 5,450L) - . . - • 

For the royal parks and pleasure gardens ... 

For expenditure in respect of the Houses of Parliament 
builcunffs .----.. 

For expenditure in respect of miscellaneous legal buildings, 
Great Britain ----..- 

For expenditure in respect of Art and Science buildings, 
Great Britain ------- 

For expenditure in resj^ect of diplomatic and consular build- 
ings, and for the maintenance of certain cemeteries abroad 

For the Customs, Inland Revenue, Post Office, and Post 
Office Telegraph buildings in Great Britain, and certain 
Post Offices abroad, including furniture, fuel, and sundry 
miscellaneous services ..... 

For expenditure in respect of sundry public buildings in 
Great Britain not provided for on other votes 

For the survey of the United Kingdom, and for minor 
services connected therewith .... 

For maintaining certain harbours under the Board of Trade 
and for grants in aid of harbours .... 

For constructing a new harbour of refuge at Peterhead 

For rates and contributions in lieu of rates, &c., in respect 
of Government property, and for rates on houses occupied 
by Representatives of Foreign Powers, and for salaries and 
expenses of the rating of Government property department, 
and for a contribution towards the expense of the Metro- 
politan Fire Brigade ...... 

For the erection, repairs, and maintenance of public build- 
ings in Ireland, for the maintenance of certain parks and 
public works, and for the maintenance of drainage works 
on the Biver Shannon - - - - - 

For payments xmder the Tramways and Public Companies 
(Ireland) Act, 1883, the Light Railways (Ireland) Acts, 
1889 and 1893, the Tramways (Ireland) Act, 1895, the Bail- 
ways (Ireland) Act, 1896, and the Marine Works (Ireland) 
Act, 1902 



ToiAL Civil Services, Class I. - 



£ 



Sams not 


exceeding 


Supply 
Granto. 


AppropriatioDB 
in Aid. 


£ 

61,600 


£ 

620 


20,550 
lOi.lOO 


1,500 
6,210 


48,300 


.800 


70,700 


700 


41,300 


100 


58,000 


570 


595,300 


3,180 


450,900 


18,245 


210,409 


26,900 


28,930 
32,000 


2,600 



592,277 


27,160 


220,737 


7,550 


87,815 


,^ 


2,622,818 


96.635 
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A.D1904. 



SOHEDULB (B.)— Paet 7. 

GiYiL Servicss. — Class II. 
ScHEOULB of SuMd ffranted, and of the sums which may be applied as appropriatious in aid 
in addition thereto, to defray the charges of the several Civil Sba vices herein 
particularly mentioned, which will come in coarse of payment daring the year ending 
on the 3Ist day of March 1905 ; viz. : — 

I Sams not exceeding 



A.D. 1904. 

SCHXD. (B,) 
PJLBT7. 

Civil 
Seryioei. 

OlAHlI. 



No. 
1. 
2. 



1. 

5. 
6. 

7. 

8. 

9. 
10. 

11. 

12. 

13. 
14. 

15. 
16. 
17. 

18. 

19. 



For salaries and expenses of the offices of the Hoase of Lords 

For salaries and expenses in the offices of the House of 
Commons -.----- 

For salaries and other expenses of the department of His 
Majesty's Treasury and subordinate departments, in- 
cluding expenses in respect of advances under the Light 
Railways Act, 1896 (and including a supplementary sum of 
2,9602. for the expenses in respect of the Committee of 
Imperial Defence) ------ 

For salaries andexpenses of the office of His MMesty 's Secretary 
of State for the Home Department and suT)ordinate offices 

For salaries and expenses of the department of His Majesty's 
Secretary of State for Foreign Affairs - - - 

For salaries and expenses of the department of His Majesty's 
Secretary of State for the Colonies, including a grant in 
aid of certain expenses connected with Emigration 

For salaries and expenses of the department of His 
Majesty's Most Honourable Privy Council - - - 

For salaries and expenses of the office of the Committee of 
Privy Council for Trade, and subordinate departments, in- 
oladmg a grant in aid . - - . . 

For the salaries and expenses of certain services transferred 
from the Mercantile Marine Fund and other services con- 
nected with the Mercantile Marine - - . . 

For meeting the deficiency of income from fees, &c. for the 
requirements of the Board of Trade, under the Bankruptcy 
Acts, 1883 and 1890, and the Companies (Winding-up) 
Act, 1890 

For the salaries and expenses of the Board of Agriculture 
and Fisheries and of Aoval Botanic Gardens, Kew, includ- 
ing certain grants in aia - 

For salaries and en>enses of the Charity Commission for 
England and Wales ------ 

For salaries and expenses of the Civil Service Commission - 

For salu^ies and expenses of the department of the Comp- 
troller and Auditor (General - - - - - 

For salaries and expenses of the Begistry of Friendly Societies 

For salaries and expenses of the Local Government Board - 

For salaries and expenses of the office of the Commissioners 
in Lunacy in England . - . . . 

For salaries and expenses of the Mint, including the expenses 
of the coinage - - - - - * - 

For salaries and expenses of the National Debt Office 

For salaries and expenses of the Public Hecord Office and 
of the Office of Lajid Bevenue Becords and Inrolmcnts - 

Carried forward - - £ 



Supply 
Granu. 

15,868 
:J3,060 



97,599 

164,094 

65,771 

52,750 
9.680 

221,461 

99,251 

12 

119,337 

29,633 
43,110 

64,054 

7,881 

227.089 

15,259 

68 
13,439 

24,965 

1,304,381 



I Appropriations 

I in Aid. 

£ 

26,000 

26,500 

2,900 

9,000 

I 600 

J 

1,706 

9,920 

53,850 

133,062 
34,550 

2,517 

5,200 

1,112 

115,300 
2,634 

424,841 
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SOHBD. (B.) 
Pa»t7. 

Civil 
Services. 

ClHSS II. 



2Ho^ Bronght forward - - - 

21. For salaries and expenses of the establishment under the 

Pnblio Works Loan Commissioners - - - - 

22. For salaries and expenses of the department of the Registrar 

General of Births, &c., in England - - - - 

23. For stationery, printing, paper, binding, and printed books, 

for the public service, and for the salaries and expenses 
of the Stationery Office, and for sundry miscellaneous 
services, including the reports of Parliamentary Debates - 

24. For salaries and expenses of the office of His Majesty's 

Woods, Forests, and Land Revenues ... 

25. For salaries and expenses of the office of the Commissioners 

of His Majesty's Works and Public Buildings 

26. For His Majesty's foreign and other secret services - 

27. For salaries and expenses of the office of His Majesty's Secre- 

tary for Scotland and subordinate office, expenses under 
the Inebriates Acts, 1879 to 1900, and expenses under the 
Private Legislation Procedure (Scotland) Act, 1899, includ- 
ing a grant in aid of the Congested Districts (Scotland) Fund 

28. For salaries and expenses of the Fishery Board for Scotland, 

and for grants in aid of piers or quays - - 

29. For salaries and expenses of the Board of Lunacy in Scotland 

30. For salaries and expenses of the department of the Registrar 

General of Births, &c., in Scotland - - . - 

31. For salaries and expenses of the Local Qovemment Board 

for Scotland ------- 

32. For salaries and expenses of the household of the Lord 

Lieutenant of Ireland . - . . . 

33. For salaries and expenses of the offices of the Chief Secre- 

tary to the Lord Lieutenant of Ireland, in Dublin and 
London, and of the Inspectors of Lunatic Asylums 

34. For salaries and expenses of the department of agriculture 

and other industries, and technical instruction for Ireland, 
and of the services administered by tliat department, 
including sundry grants in aid .... 

35. For salaries and expenses of the office of the Commissioners 

of Charitable Donations and Bequests for Ireland (includ- 
ing a supplementary sum of 130Z.) - - • . 

36. For salaries and expenses of the Local Government Board 

in Ireland ------- 

37. For salaries and expenses of the Public Record Office in Ire- 

land and of the J^eeper of the State Papers in Dublin 

38. For salaries and expenses of the Office of Public Works in 

Ireland ----.-- 

39. For salaries and expenses of the department of the Registrar 

G^eral of Birtns, &c., and for expenses of oolleoting 
emigration statistics in Ireland .... 

40. For salaries and expenses of the general valuation and 

boundary survey of Ireland - - - - - 

Total Civil Sebyices, Class II. - • £ 



Sams uot ezoeediug 



4.D. 1904. 



Sapply 
Grants. 



Appropriations 
in Aid. 



1,304,381 


£ 
424,841 


12 


11,190 


40,146 


8,920 


744,362 


111,550 


21,171 


— 


69,649 
65.000 


— 


35,495 


2.730 


18,155 
6,423 


525 


4,732 


750 


14,598 


— 


4,826 


— 


26,371 


257 


190,406 


1,320 


2,148 


34 


62,886 


12,000 


5,254 


— 


39,773 


2,500 


12,716 


720 


20,207 
2.(388,711 


10,400 
587,737 
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A.D. 1904. 



SCHEDULE (B.)— Part 8. 



Civil Sebtices. — Clabb III. 

ScHBDULB of Sums granted, and of the earns which may be applied as appropriations in aid 
in addition thereto, to defray the charges of the several Civil Sbbvicbs herein par- 
ticularly mentioned, which will come in coarse of payment daring the year ending on 
the Slst day of March 1905 ; via. :— 



SCHSD. (B.) 

Pabts. 

Civil 
SemoM. 

ClMSfli. 



Sams not exceeding 



No. 

1. For the salaries of the law officers department, the salaries 

and expenses of the department oi the Solicitor for the 
affairs of His Majesty's Treasury, King's Proctor, and 
Director of Pnblio Prosecntions, the costs ofproseontions, 
and of other legal proceedings and of Parliamentary 
Agencjr -..---- 

2. For certain misoellaneons legal expenses, inolading grants 

in aid of the expenses of the Incorporated Law Societies 
of England and Ireland ..... 

3. For such of the salaries and expenses of the Supreme Court 

of Judicature as are not cnarged on the Uonsolidated 
Fund -------- 

4. For salaries and expenses of the office of land registry 

5. For salaries and expenses connected with the County Courts 

6. For the salaries of the Commissioner and Assistant Com- 

missioners of the Metropolitan Police, and of the Receiver 
for the Metropolitan Police District, the pay and expenses 
of officers of Metropolitan Police employed on special 
duties, and the salaries and expenses of the Inspectors 
of Constabulary .---.. 

7. For the expenses of the prisons in England, Wales, and the 

Colonies .-.-... 

8. For the salaries and expenses of the office of the Inspector of 

Reformatories and the expenses of the maintenance of 
juvenile offenders in reformatory, industrial, and day in- 
dustrial schools and under the Youthful Offenders Act, in 
Great Britain ------- 

9. For the maintenance of criminal lunatics in Broadmoor 

Criminal Lunatic Asylum - . - . . 

10. For salaries and expenses of the Lord Advocate's depart- 

ment and other law charges, and the salaries and expenses 
of the Courts of Law ana Justice in Scotland 

11. For salaries and expenses of the offices in His Majesty's 

General Register House, Edinburgh ... 

12. For the salaries and expenses of the Establishment of the 

Crofters' Commission - - - - - 

13. For the salaries and expenses of the Prison Commissioners 

for Scotland, and of the prisons under their control, in- 
cluding the maintenance of criminal lunatics and inmates 
of the State inebriate reformatory, and the preparation of 
judicial statistics ------ 

14. For the expenses of criminal prosecutions and other law 

charges in Ireland -...-. 



Supply 
Grants. 



Appropriations 
in Aid. 



80.23> 
50,199 



317,615 
46,827 
27,000 



88,670 
66,416 



Carried forward 



£\ 1,876,449 



14,900 

12,731 

66,900 
470,108 



42,864 


70 


736,762 


17.000 


263,967 


29,000 


36,701 


1,130 


84,148 


46,000 


42,678 


— 


4.590 






4,950 
460 



663,249 
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80HBD. (B.) 
Part 8. 

Civil 
Services. 
(JlMS III. 



^Q Brongbt forward - - - 

15. For such of the salaries and expenses of the Supreme Court 
of Judicature and of certain other legal departments in 
Ireland as are not charged on the Consolidated Fund 

For the salaries and expenses of the office of the Irish Land 
Commission ------- 

For the salaries, allowances, and expenses of various county 
court officers, and of magistrates in Ireland, and the ex- 
penses of revision ----.- 

For salaries and expenses of the Commissioner of Police, 
the police courts and metropolitan police establishment of 
Dublin ..--.-- 

For the expenses of the Boval Irish Constabulary 

For the expenses of the General Prisons Board in Ireland, 
and of the establishments under their control ; and of the 
re^stration of habitual criminals and the maintenance of 
criminal lunatics confined in district lunatic asylums 

For the expenses of reformatory and industrial schools and 
under the Youthful Offenders Act, 1901, in Ireland 

For the maintenance of criminal lunatics in Dundrum 
Criminal Lunatic Asylum, Ireland - - - - 

Total Citil Sbrticeb, Class III. - - £ 



16, 

17. 



18. 



19 
20. 



21 



AB.IMM. 

Sums not exceeding 



$CITBD. (B.) 

Part 9. 

Civil 
Services, 
Clam IV. 



SCHEDULE (B.)— Paet 9. 



Supply 
Grants. 



I AppropriationB 
in Aid. 



£ 

1,875,449 



100,718 
126,342 

111,584 



97,961 
1,339,608 



116,476 ! 

108,000 : 

6,715 ' 



£ 
653,249 



2,650 
12,750 

4,800 



52,105 
22.745 



3,250 
1,500 



8,881,853 i 753,049 



Civil Servicbs.— Class IY. 
ScnEDULE of Sums granted, and of the sums which may be applied as appropriations in 
aid in addition thereto, to defray the charges of the several Civil Sbbviges herein 
particulai'ly mentioned, virhich will come in course of payment during the year ending 
on the 3l8t day of March 1905 ; viz. :— 



Sums not ezco«din<r 



Supply 
Grants. 



I Appropriations 
in Aid. 



No. 
1. 



For the salaries and expenses of the Board of Education, and I 

of the various establishments connected therewith, in- I 

eluding sundry grrants in aid - - - - 1 12,238,437 i 

2. For salaries and other expenses of the British Museum, and of I 

the Natural History Museum, including certain grants in aid 170,171 I 

3. For salaries and expenses of the National Gallery, and of the 

National GtiUery of British Art, Millbank, including a I 

grant in aid for the purchase of pictures - - - I 17,065 

4. For salaries and expenses of the National Portrait Gallery, , 

including a grant in aid for the purohaae of portraits . ' 5,682 



Carried forward 



£\ 12,431,355 



8,268 
8.800 

1.600 



18,668 
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AJ>.l«a 



jj^j Brought forward 

5. For the cnJarieB and ezpenses of the Wallaoe Collection 

(Hertford HouBe) ---.-- 

6. For sundry grants in aid of scientific investigation, Ao,, and 

other grants - - - - - 

7. For grants in aid of the expenses of certain Uniyersities and 

Colleges in Great Britain and expenses under the Welsh 
Intermediate Education Act, 1889 - - . . 

8. For public education in Scotland, and for Science and Art in 
Scotland, including a grant in aid .... 

For a grant to the Board of Trustees for manufactures in 
Scotland, in aid of the maintenance of the National 
Gallery, School of Art and Museum of Antiquities, Scot- 
land, ic. ....... 

For the expenses of the Commissioners of National Education 
in Ireland, including a grant in aid of the Teachers 
Pension Fund, Ireland ..... 

For the expenses of the Office of the Commissioners for 
managing certain school endowments in Ireland - 

For salaries and expenses of the National Gh&ller^ of Ireland, 
including a grant in aid for the purchase of pictures 

For a grant in aid of the expenses of the Qaeen's Colleges in 
Ireland --.--.. 



9. 



10. 



11, 
12. 
13, 



Total Citil Sbbyicxs, Class IY. 



£ 



AJ>.1SM. 



Sams not ezoeeding 



Supply 
Grants. 



£ 

12,431,355 

6,539 
46.4W 

151,200 
1,753,724 

6,550 

1,393,625 

935 

3,082 

4,800 

15,798,217 



^^ (B.) 

PABT9. 
OiTil 

Appropriation* oUimIv! 
in Aid. 



£ 

18,668 

760 



2,200 



5,500 



27,118 



SCHEDULE (B.)— Pabt 10. 



lonn. (B.) 
Past 10. 

OiTil 



Civil Ssbyices.— Class Y. 
Schedule of Sums granted, and of the sums which may be applied as appropriations in oTaMyT 
aid in addition thereto, to defray the charges of the several Civil Sertices herein 
particularly mentioned, which will come in course of payment daring the year ending 
on the 31st day of March 1905; yiz.:— 





Sums not exceeding 




Supply 
Grants. 

£ 

553.067 

720,700 


Appropriations 
in Aid 


No. 

1. For the expenses in connection with His Majesty's emhassies 

and missions, and consular establishments abroad, and 
other expenditure chargeable to the Consular Yote 

2. For grants in aid of the expenses of the British Protectorates 

in Uganda, East Africa, and Somaliland, and under the 
Uganda fiaflway Acta, 1896, 1900, and 1902 


£ 
89,816 


Curied forward 


1,273,767 


89,816 



YoL. LXXXIY.— Law Jovm. Ssat. 
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Past 10. . 


Sams not exceeding 


OItU 

061 viOOS. 

OlaMV. 


Supply 
Grants. 

£ 
1,273,767 

645,421 
87,100 

49,000 


Appropriations 
in Aid. 


^Q^ Brought forward . - - 

3. For STindry colonial Bervices, including certain grants in aid 

4. For the subsidies to certain Telegraph Companies, and a 

grant in aid of the annual expenses of the Pacific Gable - 

5. For making good the Net Lose on transactions connected with 

the raising of money for the various Treasury Chests 
abroad in the year 1903-4 - - - - - 


£ 

89,816 

82,375 


Total Citil Sbbyices, Class Y. - - £ 


2,056,288 


172,191 









A.D,I904. 



BOHBD. (B.) 

Part 11. 



SCHEDULE (B.)— Pakt 11. 



„CiTU Civil Sbeyicss. — Class VI. 

Benrioes. 

cjsmVI. Schbdule of Sums granted, and of the sums which may be applied as appropriations in 
aid in addition thereto, to defray the charges of the several Civil Sebvicbs herein 
particularly mentioned, which will come in course of payment during the year ending 
on the 31st day of March 1905 ; viz. : — 



I 



Sams not exceeding 



No. 

1. For superannuation, compensation, and compassionate allow- 

ances and gratuities under sundry Statutes, for compas- 
sionate allowances and gratuities awarded by the Treasury ; 
and for the salaries of medical referees ... 

2. For certain pensions to masters and seamen of the merchant 

service, and to widows and children of masters and seamen 

3. For certain miscellaneous, charitable, and other allowances - 

4. For hospitals and infirmaries and certain miscellaneous, 

charitable, and other allowances in Ireland, including 
sundry grants in aid - 



Total Civil Sebviges, Class YI. 



£ 



Supply 
Grants. 


Appropriations 
in Aid. 


£ 


1 * 

1 


639,729 


1 

1 _ 


2,600 
1,617 


— 


17,300 
661,246 


147 


147 
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A.I). 1901 



SCHEDULE (B.)-Pakt 12. 



A.D.190I. 
*6CHBII. (B.) 

PabtU. 



CItU 



Civil Sebyigbs.— Class VII. 

Schedule of Sums granted, and of the sums which may be applied as appropriations in aid in 

addition thereto, to defray the charges of the seyeral Civil Sbrvices herein particularly ^^^" ^^' 
mentioned, which will come in oonrse of payment during the year ending on the 
Slst day of March 1906 ; viz. :— 



No. 
1« For salaries and other espjenses of temporary commissions, 
committees, and special inquiries .... 

2. For certain miscellaneous ezpienses .... 

3. For making good certain sums written off from the assets of 

the Local Loans Fund ..... 

4. For a grant in aid of the expenses of the Boyal Commission 

for the St. Louis Exhibition, 1904 .... 

5. For the Ireland Development Grant (Grant in aid) 

6. For repavments to the Civil Contingencies Fund of certain 

miscellaneous advances ..... 

Total Civil Sbrviges, Class YII. - £ 



Sums not 


exceeding 


Supply 
GranU. 


Appropriations 
in Aid. 


£ 


£ 


50.000 
22,685 


5,500 


6,642 




70.000 
185,000 


^ 


16,757 
350,084 


— 


5,500 



SCHEDULE (B.)— PiBT 13. 
Bbvbvub Dbpabtmbkts, Ac. 



BCHXD. (P.) 

Part i.\ 



Berenue 
Schedule of Sums granted, and of the sums which may be applied as appropriations in aid in S^^ac 
addition thereto, to defrav the charges of the several Kevbhub Dbpabtmebts, &c., herein 
particularly mentioned, which will come in course of payment during the year ending on 
the dlst day of March 1905 ; viz. :— 



No. 
1. 
2. 
3. 



For salaries and expenses of the Customs Department 

For salaries and expenses of the Inland Revenue Department 

For salaries and expenses of the Post Office services, the 

expenses of Post Office savings banks, and Gk>vemment 

annuities and insurances, and the collection of the Post 

Office revenue ...... 

For the expenses of the Post Office packet service 
For salaries and working expenses of the Post Office tele- 
graph service --.---. 



Total Bbvbhub Depabtmbhts 



£ 



Sums not exceeding 


Supply 
Granta. 


Appropriations 
in Aid. 


£ 

919.000 
2,185,100 


£ 

50,550 
17,000 


10,200.618 
786,420 


179.800 
201,075 


4,715,509 


65.200 


18,806.647 


613.625 



o 2 



Digitized by 



Google 



52 



STATUTES OF THB REALM. 



[chap. 18. 
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Chap. 18. 
Education {Local Authority Default) Act, 1904. 



AD. 190*. 



▲BSIBACX Of THB BHACnOnTB. 

1. Poweri of Boa/rd of Education on drfcwU of local edueaiion OMthority. 

2. ComtrucHon <md short HUs. 



An Act to make provision for the case 
of default on the part of Local 
Authorities in the performance of 
their duties as respects elementary 
schools. [15th August 1904.] 

Be it enacted by the King's most Excellent 
Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assem- 
bled, and by the authority of the same, as 
follows : — 

Powers of 1. — (1) The Board of Education, without 
idSoation prejudioe to their right to take any other 
ondefsuliof proceedings, may, if they are satisfied that it 
lociU edoca- ig expedient to do so on account of any default 
rSy.*" of a local authority in the performance of 
their duties as respects any elementary 
school, — 

(a) make orders for recognising as managers 
of that school any persons who are act- 
ing as managers thereof, and for render- 
ing yalid any act, thing, payment, or 
grant which in the opinion of the Board 



might otherwise be inyalid by reason of 
the default of the authority, and every 
such order shall have effect accordingly ; 
and 9 

(b) if it appears to the Board that the man- 
agers of that school have, for the purpose 
of maintaining and keeping efficient the 
school, incurr^ any expenses for which 
provision should have l^en made by the 
local education authority, pay to the man- 
agers such amount in respect of these ex- 
penses as in the opinion of the Board was 
properly incurred. 

(2) Any sums paid by the Board of Educa- 
tion under this Act shall be a debt due to the 
Grown from the local education authority, and, 
without prejadice to any other remedy, may 
be deducted ftrom any sums payable to that 
authority on account of parliamentary grants. 

(3) Any order or payment may he made 
under this Acb na respects matters occurring 
whether before or after the passing thereof. 

2. This Act shall be construed as one with Oonsiroo- 
the Education Act, 1902, and may be cited as ^h^rttitle, 
the Education (Local Authority Default) Act, s Bdw. 7. 
1904. »•«• 



Chap. 19. 
Railways (Private Sidings) Act, 1904. 



ABSTRACT Of THB ENACTKBHTS. 

1. 8h(yrttUle. 

2. FaoUities with respect to private sidings. 

3. Provisions as to order under the AcL 



An Act to amend the Law relating to 
Private Sidings on Railways. 

[15th August 1904.] 

Bb it enacted by the King's most Excellent 
Majesty, by and with the adyice and consent 
of the Lords Spiritual and Temporal, and 
Oommons, in this present Parliament as- 



sembled, and by the authority of the same, as 
follows : — 

1. This Act may be cited as the Bail ways Short title. 
(Private Sidings) Act, 1904. 

2. The reasonable facilities which every rail- with respeet 
way company is reqaired to afford under section ^ JIJIJ** 
two of the Railway and Canal Traffic Act, iTftisVioi. 

aSL 
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A.P. 1904. 1854, as amended or explained by any other 
Act, shall inolnde reasonable faoilities for the 
junction of private sidings or private branch 
railways with any railway belonging to or 
worked by any such company, and reasonable 
facilities for receiving, forwarding, and deliver- 
ing traffic upon and from those sidings or 
private branch railways. 

SuTJrt'S ^' '^^^ Railway and Canal Commissioners 



may at any time review and rescind or vary A.P.190». 
any order made by them ander this Apt on under the 
the application of any party to the order, but. Act. 
before sach an application is entertained 
by the Commissioners, the applicant shall 
show 10 the Commissioners in manner pro- 
vided by mles to be made for the porpose 
under section twenty of the Railway and sit 8% Viot. 
Canal Traffic Act, 1888, that there is a pnm4 ^ *^ 
facie case for the application. 



Chap. 20. 

Poor Law Authorities (Transfer of Property) Act^ 1904. 



ABSTBACT OV THE BHACTMEHTS. 



DMolation 
of poor law 
authorities 
on disaulu* 
tionof 
districts. 



Tnnsferof 
DTopertyof 
UiMoWed 
authority. 



1. DissoUUion of poor law atUhoriiiss on dissoUUion of districts, 

2. Transfer of property of dissolved authoriiy. 

3. Power of Local Qovemment Board to vary orders of dissoUUion^ §re, 

4. Interpretation, 

5. Short titie and extent. 



An Act to make provision for the trans- 
fer of Property and other matters 
consequent upon the dissolution of 
Districts and Poor Law Unions or the 
addition of one Poor Law Union to 
another. [15th August 1904.] 

Be it enacted by the King's moi^t Excellent 
Majesty, by and with the advice and consent 
of the Lords Spirituid and Temporal, and 
Commons, in this present Parliament assem- 
bled, and by the authority of the same, as 
follows : — 

1. The board of gnardians of any poor law 
union which has been dissolved or added to 
another poor law union and the board of 
management acting for any school district or 
asylum district which has been dissolved or 
the component parts of which have been 
formed into one poor law union shall, by 
virtue of this Act, be dissolved, or, in the case 
of poor law unions or districts so dealt with 
before the passing of this Act, shall be deemed 
to have been so dissolved as from the date of 
such dissolution, addition, or formation. 

2. — (1) Where any board of guardians or 
board of management have been, or, by virtue 
of this Act, are to be deemed to have been, so 
dissolved, their property and liabilities shall 
vest in th9 luccessors of that board or shall be 



deemed to have so vested as from the date of 
the dissolution, and no deed, conveyance, or 
other instrument and no authoritv of any 
court shall be, or shall be»deemea to have 
been, reqaisite for the purpose. 

(2) Where at the date of any such dissolu- 
tion any stock is standing in the books of any 
company in the name of the board of guardians 
or board of management, then, upon the re- 
quest of the successors of that board and the 
production of a statutory declaration verify- 
ing the stock and the identity of the persons 
making the request, together with a certificate 
by the Local Government Board, verifying 
the succession, the company shall enter the 
stock as occasion requires in the names of the 
persons specified in that behalf in the statu- 
torv declaration in like manner as if the stock 
had been transferred to them, and pay to thom 
all dividends accrued and to accrue due there- 
on and do all things necessary for efi*ecting 
the purposes of this section* 

(3) The statutory declaration required for 
the purposes of this section may be made by 
the person specified in that behalf in the cer- 
tificate of the Local Government Board. 

3. The Local Gk>vemment Board shall have, Power of 
and shall be deemed to have had, power to re* {^l 
Toke, extend or alter any order made by them §2^2?*** 
relating to the dissolution or alteration of wyorden 
poor law unions or school or asylum districts tfonTS"' 
or to the continuance in office of the successors 
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A.1). 1904. of the board concerned and to make any such 
order withont giving f articulars in the order 
as to the special purposes for which the per- 
sons continued in office are to act, and may by 
a general or a particular order make such pro- 
vision as the Local Government Board think 
expedient for the regulation of the proceed- 
ings of any persons so continued in office, and 
for the authentication of any documents on 
their behalf by the signatures of any two or 
more of them, and as to the method in which 
any such persons may transfer any property 
vested in them, and otherwise for giving effect 
to the purposes of this Act, and any such 
order shall have effect as if enacted in this 
Act. 



4. In this Act- A.Da904. 

*' The successors of the board" means the interpret»- 
persons or the sarvivors of the per- tion. 
sons acting as members of the board 
at the time of the dissolution, and any 
persons who may be added to or sub- 
stituted for those persons by an order 
of the Local Government Board : 
** Company *' includes the Bank of Eng- 
land and any company or person keep- 
ing books in which stock is registered : 
** Stock" includes any share, annuity, or 
other security. 
6.— (1) This Act shall not extend to Ireland. Bhort title 
(2) This Act may be cited as the Poor Law »°<*«*«>^- 
Authorities (Transfer of Property) Act, 1904. 



Power of 
TrBMuiyto 
borrow by 
means of 
Exchequer 
bonds as 
well as by 
means of 



Chap. 21. 
Capital Expenditure {Money) Act, 1904. 



ABSTRACT OP THB BITACTMBNTS. 

1. Fower of Treasury to borrow by means of Exehequer bonds as weU as by means of terminoMe 



2. 



annuities. 
Short title. 



An Act to enable the Treasury to borrow 
by means of Exchequer Bonds for 
purposes for* which they are autho- 
rised to borrow by means of Termin- 
able Annuities. [15th August 1904] 

Be it enacted by the King's most Excellent 
Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, 
and by the anthority of the same, as follows : — 

l._(l) The Treasury may, if they think fit, 
borrow, by means of the issue of £zoheqaer 
bonds, the whole or part of any sums which 
at the time of the passing of this Act they are 
anthorised under any Act (in this Act referred 
to as the enabling Act) to borrow by means of 



terminable annuities, and may also so borrow terminable 
any sums which are requirea for paying off »nn«itie«. 
any bonds so issued. 

(2) Proyision shall be made by the Trea- 
sury, out of moneys annually nrovided by Par- 
liament for the seryices for wnich any loan is 
raised by means of Exchequer bonds under 
this Act, for the payment of the interest on 
the loan, and also for the discharge of the 
loan within a period not exceeding the maxi- 
mum period fixed for the terminable annuities 
under the enabling Act. 

(3) The principal of and interest on any 
Exchequer bonds issued under this Act shall 
be charged on and payable out of the Oonsoli- 
dated Fund of the United Kingdom or the 
growing produce thereof. 

2. This Act may be cited as the Capital Ex- Short iiu& 
penditure (Money) Act, 1904. 



Chap. 22. 
Cunard Agreement {Money) Act^ 1004. 



ABSTRACT Of THE BVACTKSNTS. 

1. Iswe of money OfvA of the Consolidated Fund for the purpose of the advance to the Ovnard 

Company, 

2. Exemption from stamp duiy. 

3. Short tUk' ,-_^_____ 
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A.P. i»j4> ^u ^Qi iq make provision with respect 
to an advance to be made to the Cu- 
nard Steamship Oompany (Limited), 
under an Agreement with that Com- 
pany dated the thirtieth day of July 
nineteen hundred and three. 

[15th August 1904.] 

Be it eDacted by the Kind's most Excellent 
Mnjesty, by and with the nanoe and consent 
of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assem- 
bled, and by the authority of the same, as 
follows :— 

1. — (1) The Treasury shall issue out of the 
Consolidated Fund, or the growing produce 
thereof, such sums, not eioeeding in the whole 
the sum of two millions six hundred thousand 
pounds, as are required for the purpose of 
making the advi&nce (in this Act referred to as 
the Cunard Loan) agreed to be made to the 
Cunard Steamshi]) Company (Limited) under 
Clause 10 of the agreement with that Com- 
pany, dated the thirtieth day of July nineteen 
hundred and three, and approred by the 
House of Commons on the twelfth day of 
August nineteen hundred and three (in this 
Act referred to as the Cunard agreement). 

(2) The Treasury may, if they think fit, at 
any time for the purpose of providing for the 
issue of sums out of the Conholidaied Fund 
under this Act or for the repayment to that 
Fund of all or any part of the sums so issued, 
or for paying oti' any security issued under 



iMueof, 
nKmeyoiitof 

ilM» CODMOlt- 

dated Fund 
fiMT the put- 
poMof the 
■dTmnoeto 
th« Canard 
ConipiMiy. 



this Act, so far aa that payment is not other- A.D.i90i. 
wise provided for, borrow money by means of 
the issue of Exchequer bonds, and all sums 
so borrowed shall be paid into the Exchequer. 

(3) Any sums received on account of the 
payment of the principal of or interest on the 
Cunard loan shall be paid into the Exchequer, 
but any part of the sums so paid which repre- 
sents the repayment of principal shall be 
ti-ansferred to the National Debt Commis- 
sioners, and applied by them as and when 
they think fit, in purchasing or payine ofi*, as 
occasion reauires, any securities issuea under 
this Act, and until so applied shall be invested 
and accumulated by the Commissioners. 

(4) The principal of and interest on any 
Exchequer bonds issued under this Act shaU 
be charged on and payable out of the Consoli- 
dated Fund of the United Kingdom, or the 
growing produce thereof. 

2. Stamp duty shall not be chargeable, and Bieipption 
shall be deemed not to have been chargeable, JjJJ."'*"** 
on the Cunard agreement, or on the trust deed 

or other security executed or given in accord- 
ance with that agreement for the repayment 
of the Cunard loan, or on any instrument exe- 
cuted for the purpose of carrying out any pro- 
vision of that agreement, nor shall any fees be 
payable under section three of the Merchant 
Shipping (Mercantile Mariue h'und) Act, 1898, 
in respect of the mortgage, or transfer of the 
mortgage, of any ships for the purposes of 
the Cunard Agreement. 

3. This Act may be cited as the Cunard Short title. 
Agreement (Money) Act, 1904. 



Chap. 23. 
Licensing Ady 1904. 



▲BSTBAOT Of THB BNACTMENTB. 

1. Reference to quarter tessions of questions as to reneioai of licences in certain cases. 
± Payment of com^^ensation on non-renewal of licence. 

3. Financial provisions. 

4. Provisions as to new licences. 

5. Division of area and appointment of committees for purposes of Aet. 

6. Bulss. 

7. Returns to Secretary of State. 

8. Authorities and areas. 

9. Avplication of Act to special cases, and interpretation. 
10. Short title, construction, and commencement. 

Schedules. 
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A.D. 1004. An Act to amend the Licensing Acts, 
1828 to 1902, in respect to the ex- 
tinction of Licences and the grant of 
new Licences. [15th August 1904.] 

Be it enacted by the King's most Ex- 
cellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Tem- 
poral, and Commons, in this present Parlia- 
ment assembled, and by the authority of the 
same, as follows :— 

Reference 1.— (1) The power to refuse the renewal of 
seswiJwSof *^ existing on licence, on any ground other 
questions as than the ground that the licensed premises 
of lioen^*** ^*^® ^®" iU-conducted or are structurally 
oertSin^**" deficient or structurally unsuitable, or grounds 
cases. connected with the character or fitness of the 

proposed holder of thp licence, or the ground 
that the renewal would be void, shall be vested 
in quarter sessions instead of the justices of 
the licensing district, but shall only be exer- 
cised on a reference from those justices, and 
on payment of compensation in accordance 
with this Act. 

In every case of the refusal of the renewal 
of an existing on licence by the justices of a 
licensing district, they shall specify in writing 
to the applicant the grounds of their re- 
fusal. 

(2) Where the justices of a licensing district 
on the consideration by them, in accordance 
with the Licensing Acts, 1828 to 1902, of 
applications for the renewal of licences are of 
opinion that the (question of the renewal of 
any particular existing on licences requires 
consideration on grounds other than those on 
which the renewal of an existing on licence 
can be refused by them, they shall refer the 
matter to quarter sessions, together with their 
report thereon, aud quarter sessions shall con- 
siaer all reports so made to them, and may, 
if they think it expedient, after giving the 
persons interested m the licensed premises, 
and, unless it appears to quarter sessions un- 
necessary, any other persons appearing to 
them to be interested m the question of the 
renewal of the licence of those premises (in- 
cluding the justices of the licensiuK district), 
an opportunity of being heard, and subject to 
the payment of compensation under this Act, 
refuse the renewal of any licence to which any 
such report relates. 

Payment of 2.— (1) Where quarter sessions refuse the 

SSS^^n- re^e^al <^f ^ existing on licence under ihia 

renewal of Act, a Bum equal to the difi'erence between 

licence. the Value of the licensed premises (calculated 

as if the licence were subject to the same 

conditions of renewal as were applicable 

immedintely before the passing of thifi Act, 



and including in that value the amount of any A.D. 1904. 
depreciation of trade fixtures arising by reason 
of the refusal to renew the licence), and the 
value which those premises would bear if they 
were not licensed premises, shall be paid as 
compensation to the persons interested in the 
licensed premises. 

(2) The amount to be so paid shall, if an 
amount is agreed upon by the persons appear- 
ing to quarter sessions to be interested in the 
licensed premises and is approved bv quarter 
sessions, be thai amount, and in default of 
such agreement and approval shall be deter- 
mined by the Commissioners of Inland Re- 
venue in the same, manner and subject to the 
like appeal to the High Court as on the valua- 
tion of an estate for the purpose of estate 
duty, and in any event the amount shall be 
divided amongst the persons interested in the 
licensed premises (including the holder of the 
licence) in such shares as may be determined 
by quarter sessions : 

Provided that in the case of the licence 
holder regard shall be had not only to his 
legal interest in the premises or trade fixtures 
but also to his conduct and to thn length of 
time during which he has been the holder of 
the licence, and the holder of a licence, if a 
tenant, shall (notwithstanding any agreement 
to the contrary) in no case receive a less 
amount than he would be entitled to as 
tenant from year to year of the licensed 
premises. 

(3) If on the division of the amount to be 
paid as compensation any question arises which 
quarter sessions consider can be more con- 
veniently determined by the county court, they 
may refer that question to the county court in 
accordance with rules of court to be made for 
the purpose. 

(4>) Any costs incurred by the Commissioners 
of Inland Revenue on an appeal from their 
decision to the High Court under this section 
shall, unless the High Court order those costs 
to be paid by some party to the appeal other 
than the Commissioners, be paid out of the 
amount to be paid as compensation. 

3. — (1) Quarter sessions shall, in each year, Financial 
unless they certify to the Secretary of State provisiona. 
that it is unnecessary to do so in any year, for 
the purposes of this Act impose in respect of 
all existing on licences renewed in respect of 
premises within their area, charges at rates 
not exceeding, and graduated in the same pro- 
portion as, the rates shown in the scale of 
maximum charges set out in the First Schedule 
to this Act. 

(2) Charges payable under this section in 
respect of any licence shall be levied and paid 
together with and as part of the duties on the 
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A.D. 1904. ooiresponding exoise licence, bnt a separate 
account shall be kept bj the Commissioners of 
Inland Bevenne of the amonnt produced by 
those charges in the area of any quarter ses- 
sions, and that amonnt shall in each ye«ir be 
paid over to that quarter sessions in accord- 
ance with rales made by the Treasury for the 
purpose. 

(3) Such deductions fVom rent as are set out 
in the Second Schedule to this Act may, not- 
withstanding any agreement to the contrary, 
be made by any licence holder who pays a 
charge nnder this section, and also by any 
person from whoso rent a deduction is made 
m respect of the payment of such a charge. 

(4) Anj sums paid nnder this Act to quarter 
sessions m respect of the charges under this 
section, or received by quarter sessions from 
any other source for the payment of compen- 
sation under this Act, shall be paid by them to 
a separate account nnder their management, 
and the moneys standing to the credit of 
that account shall constitute the compensation 
fund. 

(5) Any expenses incurred by quarter ses • 
sions in the payment of compensation under 
this Act, or otiierwise in the exercise of their 
powers or the performance of their dnties 
nnder this Act, and such expenses of the 
justices of the licensing district incurred under 
this Act as quarter sessions may allow, shall 
be paid out of the compensation fund, and 
quarter sessions, in the exercise of their powers 
nnder this Act, shall have regard to the funds 
available for the purpose. 

Quarter sessions may, with the consent of a 
Secretary of State, borrow in accordance with 
rules made nnder this Act, on the security 
of the compensation fund, for the purpose of 
paying any compensation psyable under this 
Act. 

ProTiiioiu 4. — (1) The power of the County Licensing 
j» to new Committee to confirm new licences, and any 
lioenoet. other power of that conmiittee shall be trans- 
ferred to quarter sessions. 

(2) The justices, on the grant of a new 
on licence, may attach to the grant of the 
licence snch oonditions, both as to the pay- 
ments to be made and the tenure of the licence 
and as to any other matters, as they think 
proper in the interests of the public ; subject 
as follows : — 
(a) Such conditions shall in any case be 
attached as, having regard to proper pro- 
vision for suitable premises ana good man- 
agement» the justices think best adapted 
for securing to the public any monopoly 
value which is represented by the difier- 
enee between the value which the pre* 



mises will bear, in the opinion of the ^^•"'*^' 
justices, when licensed, ana the value of 
the same premises if they were not 
licensed : Provided that, in estimating the 
value as licensed premises of hotels or 
other premises where the profits are not 
wholly derived f^om the sale of intoxi- 
cating liquor, no increased value arising 
from profits not so derived shall be taken 
into consideration : 

(h) The amount of any pavments imposed 
under oonditions attached in pursuance of 
this section shall not exceed the amonnt 
thus required to secure the monopoly 
value. 

(8) The justices may, if they think fit, in- 
stead of granting a new on licence as an annual 
licence, grant the licence for a term not ex- 
ceeding seven years, and where a licence is so 
granted for a term — 
(a) Any application for a re-grant of the 
licence on the expiration of the term shall 
be treated as an application for the grant 
of a new licence, not as an application for 
the renewal of a licence, ana during the 
continuance of the term the licence shall 
not require renewal : and 
(6) Any transfer of the licence shall, subject 
to any conditions attached thereto on the 
grant, have effect for the remainder of 
the term of the licence, and may be 
granted at a general annual licensing 
meeting as well as at special sessions, and 
any reference to special sessions in any 
enactment relating to transfers or pro- 
tection orders shall include a reference to 
the general annual licensing meeting. 

(4) The amount of any payments made in 
pursuance of any conditions under this section 
shall be collected and dealt with in the same 
manner as the duties on local taxation licences 
within the meaning of section twenty of the 
Local Government Act, 1888. 

(5) A lioence granted for a term under this 
section may (without prejudice to any other 
provisions as to forfeiture) be forfeited, if any 
condition imposed under this section is not 
coD^plied with, by order of a court of summary 
jurisdiction made on complaint, or, if the 
holder of the licence is convicted of any offence 
committed by him as such, by the court by 
whom he is convicted, but where a licence is 
so forfeited the owner of the licensed pre- 
mises shall have all the rights conferrea on 

owners by section fifteen of Sio Licensing Act, 87 ft ssviot. 
1874. «.«. 

(6) On the confirmation of a new on lioence, 
the confirminjg authority may, with the con- 
sent of the justices authorised to grant the 
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A.D. 190*. licence, vary any conditions attached to the 
licence under the provisions of this section. 

Division of 5. — (1) Qnarter sessions may, if they think 
pointmenTcf ^*'» ^^i^^^e their area into districts for the pnr- 
coiumiiteefl poses of this Act, and in that case this Act 
toTv^rpoaes ghaii operate as if those districts were separate 
^ ° ' areas for the purposes of this Act under the 
same quarter sessions. 

(2) Quarter sessions may delegate any of 
their powers and duties under this Act to a 
committee appointed in accordance with rules 
made by them under this section, and, except 
in a county borough, shall so delegate their 
power of confirming the grant of a new licence, 
and of determining any question as to the 
refusal of the renewal of a licence under this 
Act and matters consequential thereon, and 
county licensing committees shall cease to be 
appointed under the Licensing Act, 1872. 

(3) Quarter sessions may make rules to be 
api)roved by a Secretary of State, for the mode 
of appointment of committees under this sec- 
tion, and for the number, the quorum, aud (so 
far as procedure is not odierwise provided for) 
the procedure of those committees. 

(4) The justices of a licensing district being 
a coanty borough shall exercise their powers 
under the Licensing Acts, 1828 to 1902, as to 
the renewal of licences through the borough 
licensing committee appointed under section 

85 ft 86 Viot. thirty-eight of the Licensing Act, 1872, and 
CM. such number as the whole body of justices 

acting in and for the borough cLetermine shall 
be substituted for seven as the maximum 
number, and seven shall be substituted for 
three as the minimum number, of that com- 
mittee. 

(5) The justices of any borough, not being a 
county borough but having a separate com- 
mission of the peace, shall be entitled to 
appoint one of their number to act, with refer- 
ence to the determination of any question as to 
the refusal of the renewal of a licence under 
this Act and any matters consequential there- 
on, on the committee appointed under this 
section by quarter sessions, and for those pur- 
poses any justice so appointed shall be deemed 
to be an additional member of the committee. 

Rules. 6. A Secreta^ of State may make rules for 

carrying into effect this Act, and may by those 
rules amongst other things— 

(a) provide for the provisional renewal of 
lioenoes which are included in reports of 
the justices of a licensing district under 
this Act, and for consultation with those 
justices as to their reports, and for the 
time and manner of the consideration of 
those reports and of the payment of com* 
pensation; and 



Q}) provide for the enforcement of any seen- AD. im 
rity g^ven for money borrowed, and for 
the time, not exceeding fifteen years, within 
which money borrowed is to be replaced ; 
and 

(c) regulate the management and applica- 
tion of the oompensatioQ fond and the 
audit of the accounts of quarter sessions ; 
and 

(d) provide for constituting, where req\iisite, 
committees of Quarter sessions standing 
committees, ana for the employment of 
officers for the purposes of this Act; 
and 

(e) regulate the procedare of qnarter ses- 
sions on the consideration of the reports 
of justices of a licensing district under 
this Act and on any hearing under this 
Act with reference to the refusal of the 
renewal of on licences or the appro v^al or 
division of the amount to be paid as com- 
pensation; and 

(/) provide for the authentication of any 
documents on behalf of quarter sessions 
or their committees. 

7. Quarter sessions, with respect to ^®ir|^"7*"*^ 
own action and that of the justices of lioeosing ^tMtL ^^ 
districts under this AjoU and the confirming 
authority, with respect to new licences granted 
under this Act, shall in each year make such 
returns to the Secretary of State as the Secre- 
tary of State may require. 

8.— (1) The area of quarter sessions for a AuthoriUet 
county shall for the purposes of this Act in- * *«"• 
dude any borough (not being a county 
boroagh) or any part thereof which is locally 
situated in that county. 

(2) This Act shall apply to a county borough 
as if it were a county, with the substitution 
for quarter sessions of the whole body of 
justices acting in and for the borough. 

(3) The City of London for the purposes of 
this Act shall be deemed to be a connty 
borough. 

9. — (1) The provisions of this Act shall Apjplication 
apply to the transfer of an existing on licence ^L^lx^ 
as they apply to the renewal of an existing on oases, 
licence, with the substitution of transfer for •&<! inter, 
renewal. P"*^*^"- 

(2) If the justices of a licensing district 
refuse to renew an existing on licence on the 
ground that the holder of the licence has per- 
sistently and unreasonably refused to supply 
suitable refreshment (other than intozicatiuff 
liquor) at a reasonable price, or on the ground 
that the holder of the licence has failed to 
fulfil any reasonable undertaking given to the 
justices on the grant or renewal of the licencet 
the justices shall be deemed to have refused 
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A J). ISO*, the licence on the gronnd that the premisea 
had been ill-condacted : 

Provided that where the jastices, on an 

application for the renewal of an existing on 

licence, ask the licence holder to give an 

nnder taking as aforesaid, they shall adjoam 

the hearing of the application, and oanse notice 

of the required undertaking to be served apon 

the registered owner of the premises, and give 

him an opportunity of beins heard. 

» A S3 Vict. (3) Section nineteen of the Wine and Beer- 

» AM Vict ^°°^® ^^^» 1869, and section seven of the 

o. 19. ' Wine and Beerhouse Amendment Act, 1870, 

are hereby repealed, and, in the application of 

this Act to licences to which the said section 

nineteen extends, the grounds mentioned in 

section eight of the Wine and Beerhouse Act, 

1869, shall be substituted for the grounds 

mentioned in this Act as the grounds on 

which the power to refuse the renewal of an 

existing on licence is reserved to the justices 

of a licensing district. 

(4) In thig Acir- 

The expression "county" includes any 

riding, part, or division of a county 

having a separate commission of the 

peace and a separate court of quarter 

sessions; and 

The expression "quarter sessions " means, 

as respects a county, the court of 

quarter sessions for that county : 

Provided that, where quarter 
sessions have cnstomarily been held 
separately by adjournment or other- 
wise for any part of a county as 
defined by this Act, the Secretary of 
State may by order, on the application 
of the jastices sitting at each such 
separate sessions, constitute for the 
purposes of this Act any part of the 
county for which quarter sessions are 
for the time being so separately held 
a separate county, and the jastices 



usually sitting at such separate A.I). I9v4. 

quarter sessions a separate quarter 

sessions, and make all necessary 

provisions for the administration of 

the Act in sach a case : 

The expression '*on licence" means a 

licence for the sale of any intoxicating 

liquor (other than wine alone or s wee is 

alone) for consumption on the 

premises, and the expression " new on 

licence " shall be construed accordingly* ; 

and the expression '' existing on licence" 

means an on licence in force at the date 

of the passing of this Act, and includes 

a licence granted by way of renewal 

from time to time of a licence so in force, 

whether such licence continues to bo 

held by the same person, or has been or 

may be transferred to any other person 

or persons : 

Provided that, where a provisional 
grant and order of confirmation of an 
on licence has been made before the 
passing, of this Act under section 
twenty-two of the Licensing Act, 
1874, and is subsequently declared to 
bo final under that section, the licence 
shall, although not in force at the 
date of the passing of this Act, be 
deemed to be an existing on licence : 
The expression '* transfer ** means a trans- 
fer under section four or section fourteen 
of the Alehouse Act, 1828. 



9G«H>.4. 
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10. — (1) This Act may bo cited as the Short titl«*, 
Licensing Act, 1904, and may be cited and S^^i^S" 
shall be construed as one with the Licensing oom'mencf.- 
Acts, 1828 to 1902. menu 

(2) This Act shall come into operation on 
the first day of January nineteen hundred and 
five. 

(3) This Act shall not extend to Scotland or 
Ireland. 
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Seotion 3. 



SCHEDULES. 
SCHEDULE I. 



ScALs 07 Maximum Charges. 



A.D. 1904. 



Annual Value of Premtseflf to be taken as for the pnrpoae of the 
Publican*8 Lioenee Dutjr. 



Maximum 
Bate of Charge. 



£ 




£ 


Under 


15 


15 and under 


20 


20 „ 


«> 


25 


25 .. 


»» 


30 


30 „ 


99 


40 


40 ,. 


»» 


60 


60 .. 


99 


100 


100 „ 


f y 


200 


200 „ 


9t 


300 


300 „ 




400 


400 „ 


f f 


600 


600 .. 


99 


600 


600 „ 




700 


700 ,. 


99 


800 


800 „ 


ft 


900 


900 and 


over 


- 



£ 
1 
2 
3 
4 
6 
10 
16 



8, 









20 




40 
50 
60 
70 
80 
.90 
100 



d, 



















The rate of charge in the case of an hotel or other premises to which subsection (4) of section 
48 * 44 Vict, forty-three of the Inland Revenue Act, 1880, applies shall be one-third of that charged in other 
^ ^* cases, and, in the case of any licensed premises which are certified by the jnstices of the 

licensing district on the application of the holder of the licence to be used only as public 
gardens, picture galleries, exhibitions, places of public or private entertainment, railwav 
refreshment rooms, bon& fide restaurants or eating houses, or for any other purpose to which 
the holding of a licence is merely auxiliary, such rate, not less than one-third of that charged 
in other cases, as the justices think proper under the circumstances. 
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Sections. 



A person whose nnexpired "I 1 year may deduct a sum \ i aa „^, «^„f «f fu« «k.v^«« 
term does not exceed -/ eqaalto . - . 1 100 per cent, of the charge. 



Exceeds 25 but does not 
exceed 
30 
35 
40 
45 
60 
55 



2 years 

8 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



}30 



years 



35 
40 
45 
50 
55 
00 



88 
82 
76 
70 
65 
60 
55 
50 
45 
41 
37 
83 
29 
25 
23 
21 
19 
17 
15 
14 
13 
12 
11 
10 



6 
5 
4 
8 
2 
1 



Bat the amount deducted shall in no case exceed half the rent. 



Chap. 24. 
Wireleu Telegraphy Acij 1904. 



Abstbact of thb Ehactvskts. 

1. Liceneesfor wirelesB tdeffraphy, 

2. Ltceneet for experimental purposes, fe. 
8. Short HOs and eoBtent. 

4. AppUeaUon of Act to SeoHand. 

5. ApplieaUon ofAet to Channel Islands and tsUofUa 

6. DiifraJHon of Ad. 
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^•Hll?** An Act to provide for the regulation of 
Wireless Telegraphy. 

[15th August 1904.] 

Bk it enaoted by the King's mosfc Excellent 
Majesty, by and with the {^Ivice and consent 
of the Lords Spiritnal and Temporal, and 
Commons, in this present Parliament assem- 
bled, and by the authority of the same, as 
follows : — 



Liceiice.8 for 
wirelera 



1. — (1) A person shall not establish anv 
wireless telegraph station, or instal or wort 
any apparatus for wireless telegraphy, in any 
place or on board any British ship exc^ept 
under and in accordance with a licence granted 
in that behalf bv the Postmaster-Qeneral. 

;2) Every such licence shall be in such form 
and for such period as the Postmaster- General 
may determine, and shall contain the terms, 
conditions, and restrictions on and subject to 
which the licence is granted, and any such 
licence may include two or more stations, 
places, or ships. 

(3) If any person establishes a wireless 
telegraph station without a licence in that 
behalf, or instals or works any apparatus for 
wireless telegraphy without a licence in that 
behalf, he shall oe guilty of a misdemeanoor, 
and be liable, on conviction under the Sum- 
mary Jurisdiction Acts, to a penalty not 
exceeding ten uounds, and on conviction on 
indictment to a nne not exceeding one hundred 

Eounds, or to imprisonment, wiui or without 
ard labour, for a term not exceeding twelve 
months, and in either case be liable to forfeit 
any apparatus for wireless telegraphy installed 
or worked without a licence, but no prooeed- 
in^ shall be taken against anv person under 
this Act except by order of the Postmaster- 
Greneral, the Admiralty, the Army Council, 
or the Board of Trade. 

(4) If a justice of the peace is satisfied by 
information on oath that there is reasonable 
ground for supposing that a wireless telegraph 
station has been established without a licence 
in that behalf, or that any apparatus for wire- 
less telegraphy has been instidled or worked 
in any place or on board any ship within his 
jurisdiction without a licence in that behalf, 
he may grant a search warrant to any police 
officer or any officer appointed in that behalf 
by the Postmaster-General, the Admiralty, 
the Army Council, or the Board of Trade and 
named in the warrant, and a warrant so 
granted shall authorise the officer named 
therein to enter and inspect the station, place 
or ship and to seize any apparatus which 
appears to him to be used, or intended to be 
used, for wireless telegraphy therein. 



^ (5) Sections six hundred and eighty-four, . ^I>* i^MHu 
six hundred and eighty-five, and six hundred ' 
and eighty-six of the Merchant Shipping Act, 57 ft es Vict 
1894 (which relate to the jurisdiction of courts ^ **• 
and justices), and section six hundred and 
ninety-three of the same Act (which relates to 
distress for sums ordered to be paid by masters 
and owners of ships), shall apply to the juris- 
diction of coorts and justices in respect of 
ships, and to distress under this Act. 

(6) The Postmaster-General may make 
regulations for prescribing the form and 
manner in which applications for licences 
under this Act are to be made, and, with the 
consent of the Treasury, the fees payable on 
the grant of any such licence. 

(7) The expression "wireless telegraphy" 
means any system of oommunication by tele- 
graph as defined in the Telegraph Acts, 1863 
to 1904, without the aid of any wire connect- 
ing the points from and at which the messages 
or other communications are sent and received : 
Provided that nothing in this Act shall pre- 
vent any person from making or using elec- 
trical apparatus for actuating machinery or 
for any purpose other than rlc transmission 
of messages. 

2. — (1) Where the applicant for a licence Lioenoes for 
proves to the satisfaction of the Postmaster. S/^^J^ 
General that the sole object of obtaining the fta 
licence is to enable him to conduct experi- 
ments in wireless telegraphy, a licence for 
that purpose shall be granted, subject to such 
special terms, conditions, and restrictions as 
tne Postmaster-General may think proper, but 
shall not be subject to any rent or royalty. 

(2) Where an applicant for a licence satis- 
fies the Postmaster-General that a wireless 
telegraph station is to be used solely for 
the transmission of telegrams which are with- 
in the first or second exception from the 
exclusive privilege of transmitting telegrams 
conferred upon the Postmaster-General by the 
Telegraph Act, 1869, a licence for that pur- .12 ft ss Vict, 
pose, if granted, shall not be subject to any °« ^'• 
rent or royalty. 

(3) It shall be lawful for the Postmaster- 
General, due regard being had to the main- 
tenance and exercise of effective control over 
wireless telegraphy, to grant special licences 
at reduced terms for the establishment and 
working of wireless telegraph stations to be 
used exclusively for the transmission within 
the United Kingdom of news to public regis- 
tered newspapers. A schedule of all reduced 
rents or rovalties imposed by any special 
licences shall be laid before both Houses of 
Parliament within fourteen days of the com- 
mencement of the session next succeeding the 
grant of any such licences. 



Digitized by 



Google 



OHAP. 24] 



4 EDWARD VII, 1904. 



6S 



A.O^wo*. 8.— (1) This Act may be cited as the Wire- 
Short title less Telegraphy Act, 1904, and may be cited 
•nd extent with the Telegraph Acts, 1863 to 1904. 

(2) This Act shall extend to the vholo of 
the British Islands and to all British ships in 
the territorial waters abutting on the coast of 
the British Islands, and the Boyal Courts of 
the Channel Islands shall register this Act 
accordingly. 

(8) His Majesty in Council may order that 
this Act shall, subject to any conditions, ex- 
ceptions, and qualifications contained in the 
order, apply during the continuance of the 
order to British shins whilst on the hi^h seas. 

(4) A person shall not work any apparatus 
for wireless telegraphy installed on a foreign 
ship wbilst that ship is in territorial waters 
otherwise than in accordance with regulations 
made in that behalf by the Postmaster- 
General, and the Postmaster-General may, by 
any such regulations, impose penalties re- 
coverable summarily for the breach of any 
such regulations not exceeding ten pounds for 
each offence, and may provide for the forfei- 
ture on any such breacn of any apparatus for 
wireless telegraphy installed or worked on 
such ship. Save as aforesaid nothing in this 
Act shall apply to the working of apparatus 
for wireless telegraphy installed on any foreign 
ship. 

ApDlicattoii 4. In the application of this Act to Scotland 
tfcotlK^ the ex pression ' ' mibdemeanour " means crime 
and offence. 



5. In the application of this Act to the A.D. ioo4. 
Channel Islanos and the Isle of Man — AppUoatioii 

(1) The lieutenant governor of the Island of ohaimif 
Jersey or the Island of Guernsey, and the islands end 
governor, lieutenant governor, or deputy I**®-®' ^*"*- 
gevemor of the Isle of Man, as the case 

may require, shall be substituted for the 
Board of Trade : 

(2) Offences may be prosecuted, fines re- 
covered, proceedings taken, and search 
warrants iHsued in such courts and in 
such manner as may for the time be- 
ing be provided in the Channel Islands 
and the Isle of Man by law, or, if no 
express provision is made, then in and 
beiore the courts and in the manner in 
which the like offences, fines, proceedings, 
and warrants may be prosecuted, re- 
covered, taken, or issued therein by law, 
or as near thereto as circumstances admit, 
and the bailiff or his lieutenant, or any 
jui-at of the fioyal Court in the Island of 
Jersey or the Island of Guernsey, and the 
judge or any jurat of the Court of Alder- 
ney, and the high bailiff or two iusticee 
of the peace in the Isle of Man, shall re- 
spectively be substituted for a justice of 
tne peace. 

6. This Act shall continue in force until the Duration of 
thirty-first day of July nineteen hundred and ^^^' 

six, and no longer, unless Parliament other- 
wise determines. 



Chap. 25. 
Isle of Man (Customs) Act, 1904. 



▲BBTIUOT or THE ENACTMEMTS. 

1. Increased duties on certcdn kinds of tobacco, 

2. Continuance of additional duties on tohaceo, tea, spirits, ale and beer, 

3. Short title. 



An Act to ramend the Law with re- 
spect to Customs Duties in the Isle 
of Man. [15th August 1904.] 

Be it enacted by the Kine's most Excellent 
Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament as- 
sembled, and by the authority of the same, as 
follows : — 
Iscraased 1. The duties of Customs payable under 
dtttieiM>n section one of the Isle of Man (Customs) Act, 
Idiuu of IS9S, on manufactured tobacco, shall as from 
tobjoco. the twenty-ninth day of April, nineteen hun- 
^i. ^^^ ^<^ fo^f' he increased in the case of 



cigars by sixpence per pound, and in the 
case of cigarettes by one shilling per pound. 

2. The additional duties of Customs on 
tobacco, tea, and spirits removed or imported 
into the Isle of Man, imposed by section one 
of the Isle of Man (Customs) Act, 1900, and 
tbe additional duty on ale and beer removed 
or imported into the Isle of Man, imposed by 
the second paragraph of section two of tbat 
Act, shall continue to be charged, levied, 
and paid as from the first day of August, 
nineteen hundred and four, until the first day 
of August, nineteen hundred and five. 

3. This Act may be cited as the Isle of 
Man (Customs) Act, 1904. 



Continu- 
ance of 
additional 
duties on 
tobacco* lea, 
■pirits, ale 
andb(>cr. 
63 & M Vict. 
c.3t. 



Short title. 
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Chap. 26. 
Indian Councils Acty 1904. 



AD.UOi. 



ABSTRACT 07 THE ENACTKEHTS. 

1. Beffedl of eertadn words in^ §r^ Vict e. 91. 

2. Short me. 



An Act to amend 
Act, 1874. 



the Indian Councils 
[15th August 1904.1 



Be it enacted hj the King's most Excellent 
Majesty, by and with the adyice and consent of 
the Lords Spiritaal and Temporal, and Com- 
mons, in this present Parliament assembled, 
and by the aatnority of the same, as follows :— 



1. In section one of the Tndian Councils £«p«i <rf 
Act, 1874, the words " who shall be called the J^i",, 
member of coanoil for public works pur- 87 & 38 Vict. 
poses," and in section two of the same Act °- *^' 

the words *' for public works purposes,'* are 
hereby repealed. 

2. This Act may be cited as the Indian Short title. 
Councils Act, 1904. 



Chap. 27. 
Secretary for Scotland Act, 1904. 



ABSTRACT OF THE EVACTMEETS. 

Orders for i/raruf erring to Secretary for Seotlwnd certain powers relating to r^wmatory and 

industrial schools. 
ShoH title. 



An Act to authorise the transfer to the 
Secretary for Scotland of certain 
powers and duties under the Acts re- 
lating to Reformatory and Industrial 
Schools. [15th August 1904.] 

Be it enacted by the King's most Excellent 
Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal^ and 
Commons, in this present Parliament as- 
sembled, and by the authority of the same, as 
follows : — 

SSSfeiS'iig l--a) The Secretary of Slate may, with 
to Secretary the concurrence of the Treasury and the 
oertaS'*"*^ Secretary for Scotland, make orders trans- 
powen ferring to, or making exerciseable by, the 



Secretary for Scotland all or any of the relating to 
powers and duties of the Secretary of State J^S^SJu?^ 
under any of the Acts, general or local, re- trial schoola. 
lating to reformatory and industrial schools, 
BO far as those powers and duties relate to or 
are exerciseable in Scotland. 

(2) Orders made under this section shall be 
forthwith laid before Parliament, and the 
Rules Publication Act, 1893, shall, notwith- «« A 67 Vict 
standing subsection five of section one of that ^ 
Act, apply to them as statutory rules, and 
publication in the Edinburgh Gazette of the 
notice re(juired bv the said section one shall 
be requisite in addition to publication in the 
London Gazette. 

2. This Act may be cited as the Secretary short title, 
for Scotland Act, 1904, and may be cited with 
the Secretary for Scotland Acts, 1885 to 1889. 
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ABSTRACT 07 TEl BHAGTICINTS. 

1. BhoH title. 

2. Oonstrudum. 

3. Definitions. 

4. Oommeneemeni, 

6. Powers of Booflrd of Trade as to general regulations, 

6. Potoer of Board of Trade to grant certificates of suitahilUy for use of applianees, ^e. 

7. Powers of Board of Trade to determine question. 

8. Qtudificaiionfor appointment as inspector of weights and measures. 

9. Fees for verification and stamping. 

10. Forging of stamps. 

11. Explanation of the law as to hakers. 

12. VerifiAialion and stamping hy local inspectors of weights and measure. 

13. Amendments. 

14. Power for inspectors to prosecute. 

15. Amendment of 41 ^ 40^ Viet. c. 49. s.4&,asio weighing vnstruvMrUs. 

16. Amendment of s. 35 of 52 ^ 53 Vict. c. 21. 

Schedule. 



An Act to amend the Law relating to 
Weights and Measures. 

[15th August 1904.] 

Whereas it is expedient to amend the 
Weights and Measures Acts, 1878 and 1889 : 

Be it therefore enacted hj the King's most 
Excellent Majesty, by and with the advice and 
consent of the Lords Spiritnal and Temporal, 
and Commons, in this present Parliament 
assembled, and by the aathority of the same, 
as follows : — 

Short title. !• ^16 Act may be cited as the Weights and 
Measures Act, 1904. 

Ooutrae- 2. This Act shall be conbtmed as one with 
****"• the Weights and Measures Acts, 1878 und 

fflA^aViot. |gg9^ and the Weights and Measures Acts, 
Bs ft'ss Yiot. 1878 to 1897, and this Act may be cited col- 
^ ^* lectively as the Weights and Meaenres Acts, 

1878 to 1904. 

l>efliiitkmt. 8. In this Act, unless the context otherwise 

reouires — 

The expression " the Weights and Measures 

Acts ** means the Weights and Measures 

Acts, 1878 and 1889. and this Act: 

The expression ** the principal Act " means 

the Weights and Measures Act, 1878 : 
The expression *'the Act of 1889" means 
the Weights and Measures Act, 1889. 

Oommenoe- 4. This Act shall come into operation on 
the first day of January one thousand nine 
hundred and five. 

Vol. LXXXrV.— Law Joit». Stat. 



5. — (1.) The Board of Trade may make Fowwn of 
general regulations (herein-afber referred to SjJS* ^ 
as '' the Board of Trade regulations "} with tograml 
respect to— repUations. 

(a) the verification and stamping of weights 
and measures and weighing and measur- 
ing instruments, including the prohibition 
of stamping in cases where tne nature, 
denomination, material, or principle of 
construction of the weight, measure, or 
instrument appears likely to facilitate the 
perpetration of fraud ; and 
(h) the circumstances and conditions under 
which, and the manner in which, stamps 
may be obliterated or defaced ; and 
(e) the tests to be applied for the purpose of 
ascertaining the accuracy and efficiency 
of weights and measures and weighing 
and measuring instruments ; and 
{d) the limits of error to be allowed on veri- 
fication and to be tolerated on inspection 
either generally or as respects any trade ; 
and generally for the guidance of local authori- 
ties m the execution and performance of their 
eiwers and duties under the Weights and 
easures Acts. 

(2) Any such regulations may confer on 
local authorities power to make special regula- 
tions as respects their areas in relation to the 
inspection of weights and measures and weigh- 
ing instruments, and to other matters which, 
haying due regard to uniformity of admini- 
stration, appear to the Board of Trade to be 
matters which can be better regulated by 
special regulations. 
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Board of 
Trade to 
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for use of 
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Ac. 



JOf 

Board of 
Tradeto 
determine 
qneition. 



(8) The Board of Trade regulations shall as 
soon as may be after they are made, be laid 
before Parliament, and shall have effect as if 
enacted in this Act. 

(4) If any inspector refoses or wilfully 
neglects to act in compliance with the Board 
of Trade regulations, he shall be goilty of an 
offence nnder section forty-nine of the princi- 
pal Act. 

(5) As from the date when the Board of 
Trade regulations first made nnder this sec- 
tion come into force, the enactments mentioned 
in Part I. of the schedule to this Act shall be 
repealed to the extent specified in the third 
column of that schedule, and any general 
regulations and byelaws made thereunder shall 
cease to have effect. 

6. It shall be the duty of the Board of Trade 
to examine and test, with reference to the 
material of which and the principle on which 
they are constructed, all such patterns of 
weights and measures and weighing or measur- 
ing instruments for use for trade as may be 
submitted to them by local authorities or 
manufacturers of or dealers in weights, 
measures, or weighing or measuring instru- 
ments. If upon such examination any such 
pattern is found not to be such as to facilitate 
the perpetration of fraud the Board of Trade 
shall give a certificate to that effect and shall 
cause such pattern to be stamped with an ap- 
propriate mark, and from and after the gi'ant- 
ing of such certificate an inspectior shfJl not 
refuse to verify or stamp any weight or 
measure or weighing or measuring instrument 
made in accordance with that pattern on the 
ground that the material or principle of con- 
struction is such as to facilitate the perpetra- 
tion of fraud. If upon such examination the 
Board of Trade decline to give such a certifi- 
cate as aforesaid no weight or measure or 
weighing or measuring instrument made in 
accordance with such pattern shall be deemed 
legal and no inspector shall yerify or stamp 
any such weight, measui'e, or instrument. 

The power to take fees conferred by section 
eight of the Act of 1889 shall extend to the 
taking of fees for examinations and tests 
made under this section. 

7.— (1) If any difference arises between any 
inspector of weights and measures and any 
other person as to the meaning or construction 
of the Board of Trade regulations, or as to the 
method of testing or verifying any weight, 
measure, weighing or measuring instrument, 
such difference shall, on the request of either 
party, be determined by the Board of Trade, 
whose decision shall be final. 

(2) The court before whom any proceedings 



-under the "Weights and Measures Acts are be- A.D.MDi. 
ing taken shall, at the reouest of either party, 
and may, if they think nt to do so, without 
any such request, refer to the Board of Trade 
the question of the accuracy or efficiency of 
any weight, measure, or weighing or measur- 
ing instrument, the accuracy or efficiency of 
which is in (dispute, and the decision of the 
Board of Trade shall be final; and any ex- 
penses incurred by the Board of Trade in 
making any test for the purpose shall be paid 
by the complainant or defendant as the Oourt 
may by order direct. 

(3) The Board of Trade Arbitrations, &c., sr&ssYict. 
Act, 1874, shall apply as if this Act were a ®- ^ 
special Act within the meaning of the first- 
mentioned Act. 

8.~(l) The Board of Trade shall provide for i^oaliflea- 
the holding of examinations for the purpose of JjJS^J. 
ascertaining whether applicants for the post mwtu 
of inspector under a local authority nominated inapector 
by that authority possess sufficient practical ^d nw^ 
knowledge for the proper performance of the Bores. 
duties of inspectors of weights and measures, 
and for the grant of certificates to persons who 
satisfactorily pass such examinations. 

(2) A person shall not be appointed to act 
as an inspector of weights and measures unless 
he has obtained such a certificate as aforesaid, 
and the appointment of any person as inspec- 
tor made after the commencement of the Act 
of 1889 but before the commencement of this 
Act shall, unless before the commencement of 
this Act he has obtained a certificate under 
section eleven of the Act of 1889, be null and 
void. 

(3) If an^ person not being an inspector 
duly appomted under the Weights and 
Measures Acts acts as such inspector, or if 
any person having been appointed an inspec- 
tor after the commencement of the Act of 1889 
acts as an inspector without having obtained 
a certificate eitner under section eleven of that 
Act or under this section, he shall be liable to 
a fine not exceeding ten pounds, or in the 
case of a second or subsequent offence twenty 
pounds. 

(4) Subsection three of section eleven of the 
Act of 1889 shall apply to the charging and 
application of fees in respect of examinations 
under this section, and subsections one and 
two of the said section eleven shall be re- 
pealed. 

9. It shall be lawful for His Migestj, by Feeifor 
Order in Council, to specify new fees to be J?5}?J^*" 
paid in respect of the verification and stamp- ^ ■*"'°P* 
mg of weights, measures, and weighing and 
measuring instruments in substitution for the 
fees specified in the First Schedule to the Act 
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^^-^»^ of 1889, and, as from the date on which the 
Order in Goancil comes into operation, the 
enactment mentioned in Part II. of the 
Schedule to this Act shall be repealed to the 
extent specified in the third coiamn to that 
schedule. Any Order in Oooncil so made may 
be yaried or revoked by a subsequent Order in 
Oouncil. 



Forging of 
•tempt. 



10. — (1) Any person who removes a stamp 
from any weight or measure or weighing or 
measuring instrument, and inserts the same 
into another weight or measure or weighing 
or measuring instrument, shall be deemed to 
forge or counterfeit a stamp within the mean- 
ing of section thirty-two of the principal Act. 

(2) Such of the provisions of the said sec- 
tion as impose penalties on any person who 
wilfally increases or diminishes a weight after 
it has been stamped, or who knowingly uses, 
sells, utters, disposes of, or exposes for sale a 
weight so increased or diminished, shall apply 
to measures in like manner as they apply to 
weights. 

BnlMiAtUm 11. Nothing in the enactments referred to 
totekSS!**^^ the Fourth Schedule to the Act of 1889 
shall render any baker or seller of bread or 
journeyman servant or other person employed 
by such baker or seller of bread liable co any 
forfeiture or penalty for weighing any bread 
conveyed or carried out in any cart- or other 
oarria^ by means of anv of the instruments 
for weighing included in tne definition ''weigh- 
ing instrument" in section thirty-five of the 
Act of 1889. 



TerifloMioii 
aadstemp- 
iiWbyloeia 



or weight! 



12. The provisions of section forty-four of 
the principal Act shall apply to the verifica- 
tion and stamping, in accordance with the 
Board of Trade regulations, of weighing in- 
struments used for trade in like manner as 
they apply to the verification and stamping of 
weights and measures, and for the purposes of 
those provisions as so amended any person 
having his principal place of business within 
any district shall oe deemed to reside in that 
district, although he in fact is not resident 
there. 

18. — (1) Section twenty-eight of the princi- 



pal Act shall have effect as if in the second ^-^^[^4. 
paragpraph thereof the words "len^h or" 
were inserted before the word "capacity." 

(2) Subsection four of section fifty-seven of 
the principal Act shall have effect as if the 
words " unless such informer is an inspector 
of weights and measures *' were inserted after 
the word •* informer." 

(3) In section four of the Act of 1889 the 
word *' any" shall be substituted for the words 
*' second or subsequent." 

(4) Section seven of the Act of 1889 shall 
have effect as if before the words "proiride 
for " there were inserted the words " and if so 
directed by the Board of Trade shall." 

(5) In section thirteen of the Act of 1889 for 
the words "no discount shall be allowed" 
there shall be substituted the words " no dis- 
" count commission or rebate of any kind 
" shall be given nor any allowance made by 
" such inspector or by the local authority for 
" the use of tools premises machinery or in- 
" struments or assistance rendered for the 
" purposes of such verification and stamping, 
" except when such verification and stamping 
" take place on the premises of a glass or 
" earthenware manufacturer, in which case 
" such adequate and reasonable allowance as 
'* may be agreed upon by the local authority, 
" with the consent of the Board of Trade, may 
" be made in respect of such use or assistance 
" as aforesaid." 

14. An inspector of weights and measures ^^^^^ 
may, with the consent of the local authority, topSvimate. 
prosecute before a court of summary jurisdic- 
tion or justices any information, complaint, 

or proceeding arising under the Weights and 
Measures Acts, or in the discharge of his 
duties as such inspector. 

15. Section fort^-five of the princif>al Act ^"Jf^fg*"* 
shall appljr to weighing instruments in like viot. o. 4», 
manner as it applies to weights and measures, i- 45. m to* 

16. The definition of " weighing instm- S^" 
ment" in section thirtv-five of the Act of Anmn^ ipffnlr 
1889 shall include a weighing instrument con- of i. S5ol 
structed to also calculate and indicate the^^^^'^^ 
price in money. °' 
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[chap. 28. 



A.D.1MM. 



Pabt I. 



Section 5.1 



EnACIHENTS BbPEALSD A8 7R0M THE DaTB WHEN BOASD OP TeADB BeGULATIOKS FIB8T KADB 


GOME INTO Force. 


Session and 
Chapter. 


Short Title. 


Extent of Repeal. 


41 & 42jVict. 


The Weights and Measures Act, 1878 


Section thirty. 


c. 49. 




In section forty-three the words *• and 
''where they appoint more than one 
'' snch inspector shall allot to each in- 
**8pector, subject to any arrangement 
" made for a chief inspector or inspec- 










"tors, a separate district to be dis- 
" tingnishea by some name, number. 










"or mark." 






Section fifby-three. 


62 & 63 Vict. 
0. 21. 


The Weights and Measures Act, 1889 


Section nine. 



Paet II. 



Section 9. 


Enactment Repealed as phom the Date when Order in Council fixing new Fees combs 

INTO Force. 




Session and 
Chapter. 


Short Title. 


Extent of Repeal. 




62 & 53 Vict, 
c. 21. 


The Weights and Measures Act, 1889 


First Schedule. 









Chap. 29. 
Expiring Laws Continuance Act, 1904. 



ABSTRACT OT THE ENACTMENTS. 

1. OontrnfAomce of Acts in SeheduU. 

2. Short title. 

Schedule. 



An Act to continue various Expiring 
Lawa [15th August 1904.] 

Whereas the Acts mentioned in the Sche- 
dule to this Act arCj in so far as they are in 
force and are temporary in their duration, 



limited to expire on the thirlr-first day of 
December nineteen hundred and four : 

And whereas it is expedient to provide for 
the continuance as in this Act mentioned of 
those Acts, and of the enactments amending 
or affecting the same : 
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'^li?^ Be it therefore enacted by the King's most 
Excellent Majesty, by and with the advice and 
consent of the Lords Spiritnal and Temporal, 
and Commons, in this present Parliament 
assembled, and by the authority of t^e same, 
as follows:— 

OontiiiQ- 1. — (1) The Acts mentioned in the Schedule 

jagg to this Act shall, to the extent specified in 

<lf>h»ftB^, colunm three of that Schedule, be continued 

until the thirty-first day of December nine- 



teen hundred and five, and shall then expire, A.ruwi, 
unless further continued. 

(2) Any unrepealed enactments amending 
or afi*ectin^ the enactments continued by this 
Act shall, in so far as they are temporary in 
their duration, be continued in like manner, 
whether they are mentioned in the Schedule 
to this Act or not. 

2. This Act may be cited as the Expiring Short title. 
Laws Continuance Act, 1904. 



SCHEDULE. 



Session and Chapter. 



Short Title. 



(1.) 
6 A 6 Will. 4. c. 27. 



(2.) 
8 & 4 Vict. 0. 89. 



(8.) 
4^5 Vict. 0. 80. 



(4.) 
10 & 11 Yict. 0. 98. 



(5.) 
14 & 15 V 



ict.c.l04. 



(6.) 
17 A 18 Vict. c. 102. 



(7.) 
23 & 24 Vict. c. 19. 

26 & 27 Vict. 0.105. 

(9.) 

27 & 28 Vict. 0. 20. 



The Linen Manufactures (Ire- 
land) Act, 1835. 



The Poor Bate Exemption 
Act, 1840. 



The Ordnance Surrey Act, 
1841. 



The Ecclesiastical Jurisdiction 
Act, 1847. 



The Episcopal and Capitular 
Estates Act, 1851. 



The Corrupt Practices Pre- 
vention Act, 1854. 



The Labourers (Ireland) Act, 
1860. 

The Promissory Notes Act, 
1863. 

The Promissory Notes (Ire- 
Iftnd) Act, 1864. 



8. 



How far continued. 



Amending Acts. 



The whole Act 



The whole Act. 



The whole Act 



As to the provi- 
sions contmued 
by 21 & 22 Vict. 
c.50. 

The whole Act 



3 & 4 Vict. c. 91. 
5 & 6 Vict. c. 68. 
7 & 8 Vict. c. 47. 
30 & 31 Vict. c. 60. 



33 Vict. c. 13. • 
47 & 48 Vict. c. 43. 
52 & 53 Vict. c. 80. 



17 & 18 Vict. c. 116. 

21 & 22 Vict. c. 94. 

22 & 23 Vict. c. 46. 

23 & 24 Vict. c. 124. 
31 & 32 Vict. 0. 114. 

s. 10. 



I & 27 Vict. c. 29. 

8.6. 

31 & 32 Vict. c. 125. 



So much as is con- 
tinued by the 
Corrupt and Il- 
legal Practices 46 & 47 Vict. c. 51 
Prevention Act, 
1883. 

The whole Act. 



Tlie whole Act • 45 & 46 Vict. c. 61. 



The whole Act. 
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1. 



Session and Chapter. 



Short Title. 



(10.) 
28 & 29 Vict. 0. 46. 

(11.) 
28 & 29 Vict. c. 83. 



(12.) 
29 & 30 Vict. c. 52. 

(13.) 
31 & 32 Vict. c. 125. 



(14.) 
! & 33 Vict. c. 21. 

(16.) 
I k 33 Vict. 0. 56. 



(16.) 

33 & 34 Vict. c. 112. 

(17.) 

34 & 36 Vict. p. 87. 

(18.) 

35 k 36 Vict. c. 33. 



(Id.) 
\ & 39 Vict. c. 84. 



(20.j 
& 40 Vict. c. 21. 



(21.) 
41 & 42 Vict. 0.41. 



(22.) 
41 & 42 Vict. c. 72. 

(28.) 
43 Vict. c. 18. 



TheMilitia(Ballot Snspension) 
Act, 1865. 

The Locomotiyes Act, 1866 - 



The Prosecations Expenses 
Act, 1866. 

The Parliamentary Elections 
Act, 1868. . 



The Cornipt Practices Oom- 
mission Expenses Act, 1869. 

The Endowed Schools Act, 
1869. 



The Glebe Loan (Ireland) Act, 
1870. 

The Sunday Observation Pro- 
secution Act, 1871. 

The Ballot Act, 1872 - 



The Parliamentary Elections 
(Returning Officers) Act, 
1875. 



The Jurors Qualification (Ire- The whole Act 
land) Act, 1876. 



3. 
How &r continued. 



A.D. 1904. 



Amending Acts. 



The whole Act 
The whole Act 

The whole Act. 



So much as is con- 
tinued by the 
Corrupt and Il- 
legal Practices 
Prevention Act, 
1883. 

The whole Act 



As to the powers of 
making schemes. 



The whole Act 
The whole Act. 
The whole Act 

The whole Act 



The Parliamentary Elections 
Returning Officers Expenses 
(Scotland) Act, 1878. 

The Sale of Liquors on Sun- 
day (Ireland) Act, 1878. 

The Parliamentary Elections 
and Corrupt I^ractices Act, 
1880. 



The whole Act 

The whole Act. 
The whole Act 



45 & 46 Vict, c 49. 



41 & 42 Vict. c. 58. 
41 & 42 Vict. c. 77. 

(Part II.) 
69 & 60 Vict. c. 36. 
61 & 62 Vict. c. 29. 



42 & 43 Vict. c. 75. 
46 & 47 Vict. c. 61. 



34 & 35 Vict. c. 61. 



36 & 37 Vict. c. 87. 

37 A 38 Vict. c. 87. 
52 k 53 Vict. c. 40. 

34 & 35 Vict. o. LOO 
49 Vict. o. 6. 



45 <i^ 46 Vict. c. 50. 
(Municipal Elec- 
tions). 

46 & 47 Vict. c. 5L 
S.32. 

48 & 49 Vict. c. 62. 

49 & 50 Vict. c. 67. 

57 A 68 Vict. c. 49. 
61 & 62 Vict. c. 37. 
s. 69. 

48 A 49 Vict. c. 62. 

49 & 50 Vict. c. 58. 
54 & 55 Vict. c. 49. 



46 & 47 Vict. C.51. 
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A.D.1M4. 



Sattioii and Chapter. 



(24.) 
48 & 44 Yict c. 42. 

(25.) 
44&45yiot.c. 5. 

(26.) 
46 & 47 Viot. 0. 61. 

(27.) 
46 & 47 Viot. c. 60. 



(28.) 
47 A 48 Vict. c. 70. 



(29.) 
49 db 50 Vict. c. 29. 



(80.) 

51 k 52 Vict. c. 55. 

(81.) 

52 & 58 Viot. c. 40. 



(82.) 

58 ft 59 Vict. c. 21. 

(83.) 

59 Vict. 0. 1. 

(34) 
59 & 60 Vict. 0. 48. 



(85.) 
61 ft 62 Viot. 0.49. 



A.D. 



Short Title. 



How far continiied. 



The EmploTera' 
Act, 1880. 



Liability 



The Peace Preservation (Ire- 
lond) Act, 1881. 

The Gormpt and Illegal Prac- 
tices Prevention Act, 1888. 

The Labourers (Ireland) Act, 
1888. 



The Mnnicipal Elections (Cor- 
rupt and Illegal Practices) 
Act, 1884. 

The Crofters Holdings (Scot- 
land) Act, 1886. 



The Sand Grouse Protection 
Act, 1888. 

The Welsh Intermediate Edu- 
cation Act, 1889. 



The whole Act. 
The whole Act 
The whole Act 
The whole Aot 



The Seal Fisheries (North 
Pacific) Act, 1895. 

The Local Qoyemment (Elec- 
tions) Act, 1896. 

The Light Bailways Act, 1896 



The Vaccination Act, 1898 



The whole Act 



As to the powers 
of the Commis- 
sioners for the 
enlargement of 
holdings, s. 22. 

The whole Act. 



As to the powers of 
the joint educa- 
tion committee 
and the suspen- 
sion of thepowers 
of the Charity 
Commissioners. 

The whole Act. 
The whole Act. 



As to the powers of 
the Light Bail- 
way Commis- 
sioners. 

The whole Act. 



4. 
Amending Acts. 



49 & 50 Vict. 0. 24. 

50 ft 51 Vict. c. 20. 

58 ft 59 Viot. c. 40. 



48 & 49 Vict. 0.77. 

49 ft 50 Vict. 0. 59. 
54 ft 55 Vict. 0. 48. 

54 ft 55 Viot. 0. 71. 

55 ft 56 Vict 0. 7. 
59 ft 60 Viot. c 58. 
61 ft 62 Vict. 0. 37. 
8 Edw. 7. 0. 87. 

(Part IV.) 

56 ft 57 Vict. c. 73. 



50 ft 51 Vict. c. 24. 

51 ft 52 Vict. c. 68. 
54 ft 55 Vict. c. 41. 



53 ft 54 Vict. c. 60. 
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A.D^. Chap. 30. A.DJ904. 

Bishoprics of Southwark and Birmingham Act^ 1904. 

ABSTRACT Of THE EUACTMSNTS. 

1. AppUcaifion of 41 §r 42 Vict. c. 68. 

2. Bhort Utle. 



An Act to provide for the foundation of referred to as the principal Act), including 

Bishoprics of Southwark and Bir- the repealed portions thereof shall sa^^^^ 

if J « ,, • -J X 1 the modifications setforth in the First Schedale 

mingham and for matters incidental ^ this Act. have effect for the purpose of the 

thereto. [15th August 1904.] foundation of new bishoprics of Southwark 

. J 1. , x^ . **^d Birmingham as if the Second Schedule 

Bb It enacted by the King s most Excellent ^q this Act were substituted for the schedule 

Majes^, by and with the advice and consent to the principal Act, and as if the principal 

of the Lords Spiritual and Temporal, and Com- Act had been passed at the date of the passmg 

mons, in this present Parliament assembled, of this Act 

andbytheauthority of the same, as follows:- ^ ^.^ Act may be cited as the Bishoprics Shorttitu. 

ofti A^tt ^- '^® Bishoprics Act, 1878 (in this Act of Southwark and Birmingham Act, 1904. 
Viot.c.68. 



SCHEDULES. 



FIRST SCHEDULE. 



MoDIf ICATI0N8 Of PbINCIPAL AcT. 

1. A scheme made under section seven of the principal Act — 

(a) may provide for the re-arrangement of the boundaries of the new dioceses and of any 
dioceses contiguous thereto (including the diocese of Hereford), and of the patronage of 
the bishops of those dioceses and, as incidental to any re-arrangement of the boundaries 
of the bishopric of Rochester, for the transfer from the bishop of Worcester, with his 
consent, of tne patronage of the benefices of Bromley, Chislehurst, and Dartford to the 
bishop of Rochester, and, in relation to any re-arrangement of boundaries, may make 
any necessarv provision for the transfer of any terriers, tithe apportionment, maps, 
plans, and other documents ; and 

Q)) shall, as regards the bishopric of Southwark, provide for the existing residence of the 
bishop of Rochester becoming the residence of the bishop of Southwark, and for the 
payment of the surplus arising from the sale of Addington to the endowment fund of the 
bishopric of Southwark after setting aside the sum of fifteen thousand pounds for the 
provision and maintenance of a residence for the bishop of Rochester. 

2. The trust to make Rood to the contributoiy bishopric the transferred portion of the 
endowment or income of that bishopric under section eight of the principal Act shall not apply 
in the case of the new bishopric of Southwark ; and, in calculating the annual value of the 
endowment fund of the bishopric of Southwark for the purpose of section four of the principal 
Act, the estimated annual value of the part of the surplus arising from the sale of Addington 
to be paid to that fund under this Act shall be included in that fund. 
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Pbofosal fOB New Bishofbicb. 

I. — BiSHOFBIO OV SOUTHWAXK. 

1. The bishop to be bishop of Sonthwark. 

2. The diooese to coneist of the rural deaneries of Greenwich, Lewisham, Woolwich, Battersea, 
Gamberwell, Olapham, Dolwich (except the parishes within the Urban District of Fenge), 
Kennington, Lambeth, Newington, Sonthwark, Barnes, Beddington, Gaterham, Godstone, 
Kingston, Beigate, Bichmond, Streatbam, and Wandsworth, and of saoh other parishes as 
may be transferred to the diooese in pursuance of this Act. 

S. The church of St. Sayiour in Sonthwark, subject to the rights of the patron and incumbent 
of that church, to be the cathedral church. 

4. Subject to the rights enjoyed by any person at the passing of this Act, there shall be 
transferred to the endowment rund of the bishopric of Sonthwark such portion of the endowment 
or income of the bishopric of Bochester as will reduce that endowment or income from the 
annual sum of four thousand five hundred pounds to the annual sum of four thousand pounds, 
irrespective of tenths or first fruits. 

5. The bishop to be subject to the metropolitan jurisdiction of the Archbishop of Canterbury. 

II. — BiSHOPBIO OV BiBXIHeHAM. 

1. The bishop to be the bishop of Birmingham. 

2. The diocese to consist of the archdeaconry of Birmingham and the mral deanery of 
Handsworth, and of such other parishes as may be transferred to the diooese in pursuance of 
this Act. 

3. Such church in Birmingham as may be determined by the Order of His Majesty in Council, 
subject to the rights of the patron and incumbent of that church, to be the cathedral church. 

4. Subject to the rights enjoyed by any person at the passing of this Act, there shall be 
transferred to the endowment fund of the bishopric of Birmingham such portion of the endow- 
ment or income of the bishopric of Worcester as will reduce that endowment or income from 
the annual sum of five thousand pounds to the annual sum of four thousand two hundred 
pounds, irrespective of tenths or first fruits. 

5. The bishop to be subject to the metropolitan jurisdiction of the Archbishop of Canterbury. 



Chap. 31. 
Shop HowTi Acty 1904. 



ABSTBACT Of THB BNACIMBirTS. 

1. Closing order, 

2. Contents and effect qf order. 

3. Procedure for making ordere. 

4. BevoeaUon of order. 

5. PenaUiee for offeneee. 

6. Loealinqumee. 

7. Regvlaiione, 

8. DqfmUiom, 

9. PotMf of county oounciU to delegate powers under ihe Bhop Hours Aets^ 1892 to 1895. 
10. Bhori tUU, 

SOHSDVLB. • 
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^•^lif*" An Act to provide for the Early Cloeiug 
of Shops. [15th August 1904.] 

Be it enacted by the King's most Excellent 
Majesty, by and with the adTice and consent 
of the Lords Spiritual and Temporal, and 
Commons, in thi£ present Parliament assem- 
bled, and by the authority of the same, as 
follows : — 



dOBUlff 

order. 



Gontonta 
andflfleot 
of order. 



I. An order (in this Act referred to as *'a 
dosing order ") made by a local authority, and 
confirmed by the central authority, in manner 
proyided by this Act, may fix the hours on the 
several days of the week at which, either 
throughout the area of the local authority or 
in any specified part thereof, all shops or shops 
of any specified class are to be closed for 
serving customers. 

2. — (1) The hour fixed by a closing order (in 
this Act referred to as " the closing hour ") 
shall not be earlier than seven o'clock in the 
evening on any day of the week, except that 
on one specified day in the week it may be an 
hour not earlier than one o'clock in the after- 
noon. 

(2) A closing order may prohibit, either 
absolutely or subject to such exemptions and 
conditions as may be contained in the order, 
the carrying on of anv retail trade after the 
closing hour in any place, not being a shop, 
within the area to which the order applies, for 
the carrying on of which it would be unlawful 
to keep a shop open after that hour. 

(3) The order may — 

(a) define the shops and trades to which 
the order applies ; and 

(b) authorise sales after the closing hour 
in cases of emergency and in such other 
circumstances as may be specified or 
indicated in the order ; and 

(c) contain any incidental, supplemental, 
or consequential provisions which may 
appear necessary or proper. 

(4) Nothing in a closinff order shall apply 
to any fair lawfully held or a bazaar for 
charitable purposes, nor to any shop where 
the only trade or business carried on is one or 
more of the trades or businesses mentioned in 
the Schedule to this Act. 

(5) Where several trades and businesses are 
carried on in the same shop and any of those 
trades or businesses are of such a nature that 
if they were the only trades or businesses 
carried on in the shop the closing order would 
not apply to the shop, the shop may be kept 
open alter the closing hour for me purposes of 
those trades and businesses alone, but on such 
terms and under such conditions as may be 
specified in the order : 



Proyided that the terms and conditions as A.D.i90#. 
respects post office business shall be subject to 
the approval of the Postmaster-Greneral. 

3.— (1) Whenever a local authority are £J?22B5k 
satisfied that a prim& facie case is made out orden. 
for making a closing order, the authority 
shall give public notice in the prescribed 
manner and in the prescribed form of their 
intention to make an order, specifying therein 
a period (not being less than the prescribed 
period) within which objections may be made 
to the making of the proposed order, and, if 
after taking into consideration any objections 
tibey may have received the local authority 
are satisfied that it is ex^dient to make the 
order and that the occupiers of at least two- 
thirds in number of the shops to be affected 
by the order approve the order, they may 
make the order. 

(2) Notice of the provisions of the order 
shall be given, and copies thereof shall be 
supplied m the prescribed manner, and the 
order shall be submitted to the central au- 
thority, and the central authority shall con- 
sider any objections to the order, and may 
either disallow the order or confirm the order 
with or without amendment. 

(3) As soon as the central authority have 
confirmed any order, the order shall become 
final and have the effect of an Act of Parlia- 
ment : 

Provided that every closing order shall foe 
laid before each House of Parliament as soon 
as may be after it is confirmed, and, if an 
address is presented to His Majesty by either 
House within the next subsequent forty days 
on which that House has sat after any such 
order is laid before it praying that the order 
may be cancelled, His Majesty in Council may 
annul the order, and any order so annulled 
shall thenceforth become void and of no effect, 
but without prejudice to any proceedings 
which may in the meantime have oeen taken 
under the order and without prejudice to the 
power of making any new closmg order. 

4. The central authority may at any time on ^"^^S^^ 
the application of the local authority revoke a ^^^"^ 
closing order either absolutely or so far as it 
affects any particular class of shops, and, if at 
any time it is made to appear to the satisfac- 
tion of the local authority that the occupiers 
of a majority of any class of shops to which a 
closing order applies are opposed to the con- 
tinuance of the order, the local authority shall 
apply to the central authority to revoke the 
oraer in so far as it affects that class of shops, 
bat any such revocation shall be without preju- 
dice to the making of any new closing order. 

5. If any person contravenes the provisions ^SSlH^^ 
of a closing order he shall be liable, on con- '^ 
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A.D.iiOfc yiotion under the Summary Jarisdiction Acts, 
to a fine not exceeding in the ease of a first 
offence one pound, in the case of a second 
offence five pounds, and in the case of a third 
or subsequent offence twenty pounds : 

Provided that nothing in this Act or in any 
order shaU render a person liable to any 
penalty for serving after the closing hour 
any customer who was in the shop before 
the closing hour. 
Ij^J^. 6. The central authority may for the purposes 

of any of their powers and duties under this 
Act cause a local inquiry to be held, and the 
costs incurred in relation to any such inquiry, 
including the salary of any officer engaged m 
the inquiry, not exceeding three guineas a day, 
shall be paid by the local authority concerned, 
and the central authority may certify the 
amount of the costs incurred. Any sums so 
certified shall be a debt to the Grown from the 
local authority. 
B^KiilAtiQiii. 7^ r^Q central authority may make regula- 
tions — 

(a) for prescribing anything which under 
this Act is to be presciibed ; and 

(h) as to the mode of ascertaining the opinion 
of occupiers of shops ; and 

(c) as to conduct of local inquiries and 
matters incidental thereto ; and 

(d) as to the procedure for obtaining the 
revocation of a closing order ; and 

(e) generally for carrying into effect the 
provisions of this Act. 

8. — (1) In this Act the expression "local 
authority " in London outside the city means 
a metropolitan borough council, and elsewhere 
means the council uf an urban district with a 
population according to the census of one 
thousand nine hundred and one of over twenty 
thousand and any council or other authority 



having power to appoint inspectors under the AJ.MO*. 
Shop Hours Acts, 1892 to 1895, and the provi* 
sions of those Acts relating to offences and 
proceedings, the appointment, powers and 
salaries of inspectors, and the expenses of 
local authorities, shall apply as if they were 
herein re-enacted and m terms made appli- 
cable to this Act, and as if references to 
the occupier of a shop were substituted for 
references to the employer of a young person. 
(2j Any expenses incurred by a metropolitan 
borough council under this Act shall be de- 
frayed as part of the expenses of the council^ 
and the tsxpenses of an urban district council 
shall be defrayed as part of the general 
expenses incurred in the execution of the 
Public Health Acts. 

(8) In this Act, unless the context otherwise 
requires — 
The expression *'Bhop" includes any pre- 
mises or place where retail trade (including 
the business of a barber) is carried on : 
The expression *' central authority " means 
in England a Secretary of State, in Soot- 
land the Secretary for Scotland, and in 
Ireland the Lord Lieutenant. 



9. Where an order under this Act is in 
force in any metropolitan boiough or urban Sil?t?d3e?' 
district, the council of the county in which the gnU powen 
borough or district is situate may delegate to gJ^rH^Jp, 
the council of the borough or district, either Actt. 18M to 
with or without any restrictions or conditions ^^^ 

as they think fit, their powers under the Shop 
Hours Acts, 1892 to 1895. 

10. This Act may be cited as the Shop Blu>ri title. 
Hours Act, 1904, and the Shop Hours Acts 

1892 to 1895, and the Seats for Shop Assis- 
tants Ace, 1899, and this Act, may be cited 
together as the Shops fiegulation Acts, 1892 
to 1904. 



»O&0CO* 



SOHEDULE. 



Post Office business. 

The sale of medicines and medical and surgical appliances. 

The sale by retail of intoxicating liquors for consumption on or off the premises. 

The sale of refreshments for consumption on the premises. 

The sale of tobacco and other smokers' requisites. 

The sale of newspapers. 

The business carried on at a railway bookstall or at a railway refreshment room. 
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Chap. 32. 
Outdoor Relief (Friendly Socieiiea) Act^ 1904. 



AJ[>.t9M. 



ABSTRiLOT OF THE B]rA.CT]CBNT8. 

1. LimUaUon of disereUon of hoards of oiJUMrdians in granting outdoor relief, 

2. 8hoH title. 



An Act to amend the Outdoor Belief 
Friendly Societies Act, 1894. 

[15th August 1904.] 

Bb it enacted by the Einff's most Excellent 
Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament as- 
sembled, and by the authority of the same, as 
follows : — 

Idmitetioii 1. — (1) The discretion given by section one 
^bo!£di^<>f ^he Outdoor Belief Friendly Societies 



Act, 1894, to the boards of guardians to take «««^gjj?" "* 
or not to take into consideration the amount ^|S^? 
received by a member of a friendly society relief, 
when granting outdoor relief shall be limited ^^^ ^**^' 
as herein- after provided. 

(2) In granting outdoor relief to a member 
of any friendly society, the board of guardians 
shall not take into consideration any sum re- 
ceived from such friendly society as sick 
pay, except in so far as such sum shall ex- 
ceed IGlve shillings a week. 

2. This Act may be cited as the Outdoor Short title. 
Belief (Friendly Societies) Act, 1904. 



Chap. 33. 
Anglo-French Convention Act^ 1904. 



ABSTRACT Of THE ENA0TMBNT8. 

1. Approval of OonvrniHon, 

2. Short title. 



An Act for approving and carrying into 
effect a Convention between His 
Majesty and the President of the 
French Republic. 

116th August 1904] 

Whebeas His Majesty the King and the 
President of the French ftepublic have, subject 
to the approval of their respective Parliaments, 
oonduded the Convention set out in the 
Schedule to this Act, and it is expedient to 
give such approval : 

Be it therefore enacted bv the King's most 
Excellent Maiesty, by and with the advice 
and consent of the Lords Spiritual and Tem- 



poral, and Commons, in this present Parliament 
assembled, and by the authority of the same, 
as follows : — 

1. — (1) The approval of Parliament is hereby ApproTai of 
given to the Convention set out in the Schedule OonTention. 
to this Act, and it shall be lawful for His 
Majesty the King to do everything which 
appears to His Majesty necessary or proper 
for carrying into effect that Convention. 

(2) Any sums payable by way of indenmity 
under the said Convention, and any expenses 
to be incurred in carrying it into effect, shidl 
be defrayed out of moneys provided by 
Parliament, 

2. This Act may be cited as the Anglo- Short title. 
French Convention Act, 1904. 



Digitized by 



Google 



CHAP. 88.] 4 EDWARD VIL. 1904. 77 

AJ>. 1904 SOHEDULB. AJ). 1904 



OoNTBNTioir nesiD jlt London thb 8ih oi Ann. 19M. 

His MaieKtjr ^^ ^ix^g of the United Kingdom of Oreat Britain and Ireland and of the 
British Dominions beyond the Seas, Emperor of India, and the President of the French 
Bepnblic, having resolved to put an end, by a friendly Airangement, to the diffionlties whioh 
have arisen in Newfoundland, have decided to conclude a Convention to that effect, and have 
named as their respective Plenipotentiaries : 

His Majesty the King of the United Kingdom of Great Britain and Ireland and of the British 
Dominions beyond the Seas, Emperor of India, the Most Honourable Henry Charles Keith 
Pett^-Fitzmaurice, Marquess of Lansdowne, His Majesty's Principal Secretary of State for 
Foreigpi Affairs; and 

The President of the French Republic, his Excellency Monsieur Paul Cambon, Ambassador 
of the French Republic at the Court of His Majesty the iSAng of the United Kingdom of Great 
Britain and Ireland and of the British Dominions beyond the Seas, Emperor of India ; 

Who, after having communicated to each other their ftill powers, n>und in good and due 
form, have agreed as follows, subject to the approval of their respective Parliaments: — 

Abtiole I. 

France renounces the privileges established to her advantage by Article XIII. of the Treaty 
of Utrecht, and confirmed or modified by subsequent provisions. 

Article II. 

France retains fox her citizens, on a footing of equality with British subjects, the right of 
fishing in the territorial waters on that portion of the coast of Newfoundland comprised between 
Cape »t. John and Cape Bay, passing by the north ; this right shall be exercised during the 
usual fishing season closing for all persons on the 20th October of each year. 

The French may therefore fish there for ever^ kind of fish, including bait and also shell fish. 
They may enter any port or harbour on the said coast and may there obtain supplies or bait 
and shelter on the same conditions as the inhabitants of Newfoundland, but they will remain 
subiect to the local Regulations in force ; they may also fish at the mouths of the rivers, but 
without going beyond a straight line drawn between the two extremities of the banks, where 
the river enters the sea. 

They shall not make use of stake-nets or fixed engines without permission of the local 
authorities. 

On the above-mentioned portion of the coast, British subjects and French citizens shall be 
subject alike to the Laws and Regulations now in force, or which may hereafter be passed for 
the establishment of a close time in regard to any particular kind of fish, or for the improve- 
ment of the fisheries. Notice of any fresh Laws or Regulations shall be given to the 
Government of the French Republic throe months before they come into operation. 

The policing of the fishing on the above-mentioned portion of the coast, and for pre- 
vention of illicit liquor traffic and smuggling of spirits, snail form the subject of Regulations 
drawn up in agreement by the two Governments. 

Abticlb m. 

A pecuniary indenmit]r shall be awarded by His Britannic Majesty's Gk)Temment to the 
French citizens engaged in fishing or the preparation of fish on the ** Treaty Shore," who are 
obliged, either to abandon the establishments they possess there, or to give up their occupation, 
in consequence of the modification introduced by the present Convention into the existing state 
of affairs. 

This indemnity cannot be claimed by the parties interested unlees they have been engaged 
in their business prior to the closing of the fishing season of 1903. 

Claims for indemnity shall be submitted to an Arbitral Tribunal, composed of an officer of 
each nation, and, in the event of disa^eement, of an Umpire appointed in accordance with the 
procedure laid down by Article XXXII. of the Hague Convention. The details regulating the 
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A.pjLWM. oonsfcitntion of the Tribanal and the conditions of the inquiries to be instituted for the purpose A.P, 11104. 
of substantiating the claims, shall form the subject of a special Agreement between the two 
Gk)vernmentB. 

Akticlb IY. 

His Britannic Majesty's Government, recognising that, in addition to the indemnity referred 
to in the preceding Article, some territorial compensation is due to France in return for the 
surrender of her privilege in that part of the Island of Newfoundland referred to in Article II. 
agree with the Oovernment of the French Hepublic to the provisions embodied in the following 
Articles : — 

Article V. 

The present frontier between Senegambia and the English colony of the Gambia shall 
be modified so as to give to France Yarbutenda and the lands and landing places belonging to 
that locality. 

In the event of the river not being open to maritime navigation up to that point, 
access shall be assured to the French Government at a point lower down on the Biver Gtimbia, 
which shall be recognised by mutual agreement as being accessible to merchant ships engaged 
in maritime navigation. 

The conditions which shall govern transit on the Biver Gambia and its tributaries, 
as well as the method of access to the point that may be reserved to France in accordanoe 
with the preceding paragraph, shall form the subject of future agreement between the two 
Grovemments. 

In any case, it is understood that these conditions shall be at least as favourable as those of 
the system instituted by application of the General Act of the African Conference of the 
26th February, 1885, and of the Anglo-French Convention of the 14th June, 1898, to the 
English portion of the basin of the Niger. 

A&TICLE VI. 

The ^up known as the lies de Los, and situated opposite Konakry, is ceded by His 
Britannic Majesty to France. 

Abticle VII. 

Persons bom in the territories ceded to France by Articles V. and VI. of the present 
Convention may retain British nationality by means of an individual declaration to that effect, 
to be made before the proper authorities by themselves, or, in the case of children under age, 
by their parents or guardians. 

The period within which the declaration of option referred to in the preceding paragraph 
must be made, shall be one year, dating from the day on which French authority slukU be 
established over the territory in which the persons in question have been born. 

Native laws and customs now existing will, as far as possible, remain undisturbed. 

In the lies de Los, for a period of thirty years from the date of exchange of the ratifications 
of the present Convention, British fishermen shall enjoy the same rights as French fishermen 
with regard to anchorage in all weathers, to taking in provisions and water, to making repairs, 
to transhipment of goods, to the sale of fish, and to the landing and drying of nets, provided 
always that they observe the conditions laid down in the French Ijaws and Begulations which 
may be in force there. 

Abtiglb VIII. 

To the east of the Niger the following line shall be substituted for the boundary fixed between 
the French and British possessions by the Convention of the 14th June, 1898, subject to the 
modifications which may result from the stipulations introduced in the final paragraph of the 
present Article. 

Starting from the point on the left bank of the Niger laid down in Article III. of the Con- 
vention of the 14th June, 1898, that is to say, the median line of the Dallul Maori, the frontier 
shall be drawn along this median line until it meets the circumference of a circle drawn from 
the town of Sokoto as a centre, with a radius of 160,932 metres (100 miles). Thence it shall 
follow the northern arc of this circle to a point situated 5 kilometres south of the point of 
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A.D.190A. interseotion of the above-mentioned kto of the circle with the route from Dosso to Mantankari LB. imm. 
tIA Maonr^d6. — 

Thence it shall be drawn in a direct line to a point 20 kilomdtree north of Eonni (Bimi- 
N'Konni), and then in a direct line to a point 1^ kilometres south of Maradi, and thence 
shall be continued in a direct line -to the point of intersection of the parallel of 13^ 20' north 
latitude with a meridian passing 70 miles to the east of the second intersection of the 
14th degree of north latitude and the northern arc of the above-mcDtioned circle. 

Thence the frontier shall follow in an easterly direction the parallel of 13^ 20' north latitude 
until it strikes the left bank of the River Eomadugu Waub^ (Eomadougou Ouob^), the thalweg 
of which it will then follow to Lake Chad. But, if before meeting this river the frontier 
attains a distance of 5 kilometres from the caravan route from Zinder to Yo, through Saa 
Eololua (Soua Eololoua), Adeber, and Kabi, the boundary shall then be traced at a distance of 
5 kilometres to the south of this route until it strikes the left bank of the River Eomadugru 
Waub^ (KomadouKOu Ouob^, it being nevertheless understood that, if the boundary thus 
drawn should happen to pass through a village, this village, with its lands, shall be assigned to 
the Government to which would fall the larger portion of the village and its lands. The 
boundary will then, as before, follow the thalweg of the said river to Lake Ohad. 

Thence it will follow the degree of latitude passing through the thalweg of the mouth of the 
said river up to its intersection with the meridian running 85' east of the centre of the town of 
Kouka, and will then follow this meridian southwards until it intersects the southern shore of 
Lake Chad. 

It is agreed, however, that, when the Commissioners of the two Q-ovemraents at present 
engaged in delimiting the line laid down in Article 17. of the Convention of the 14th June, 
1898, return home and can be consulted, the two Governments will be prepared to consider any 
modifications of the above frontier line which may seem desirable for the purpose of 
determining the line of demarcation with greater accuracv. In order to avoid the incon- 
venience to either party which might result from the adoption of a line deviating from 
recognised and well-established frontiers, it ia agreed that in those portions of the projected 
line where the frontier is not determined by the trade routes, regard shall be had to the present 
political divisions of the territories so that the tribes belonging to the territories of Tessaoua- 
Maradi and Zinder shall, as far as possible, be left to France, and those belonging to the 
territories of the British zone shall, as far as possible, be left to Great Britain. 

It is further agreed that, on Lake Chad, the frontier line shall, if necessary, be modified so as 
to assure to France a communication through open water at all seasons between her possessions 
on the north-west and those on the south-east of the Lake, and a portion of the surface of the 
open waters of the Lake at least proportionate to that assigned to her by the map forming 
Annex 2 of the Convention of the 14th June, 1898. 

In that portion of the River Komadug^ which is common to both parties, the populations on 
the banks shall have equal rights of fishing. 

Aeticle IX. 

The present Convention shall be ratified, and the ratifications shall be exchanged, at London, 
within eight months, or earlier if possible. 

In witness whereof his Excellency the Ambassador of the French Republic at the Court of 
His Majesty the King of the United Kingdom of Great Britain and Ireland and of the British 
Dominions beyond the Seas, Emperor of India, and His Majesty's Principal Secretary of State 
for Foreign Affairs, duly authorised for that purpose, have signed the present Convention and 
have aflBzed thereto their seals. 
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Chap. 84. 
Iriih Land Aei, 1904. 



iAJ).lM4. 



▲B8I&A.CT Of THI BlTACTKSinS. 



1. Amendment of 3 Bdw. 7. c. 37. a. 4J8, ae to iwUenanted land. 

2. Ab to pcvyment cmd applieation of pereentctge. 

8. Special proffiiians aa to tenants for life^ persona under disahtlity, ^e, 

4. Oonatruction and cUaMon. 

5. Short title. 



An Act to explain and amend Section 
forty-eight of the Irish Land Act, 
1903, with respect to the payment 
and application of the percentage 
provided by the said section. 

[15th August 1904.] 

Bb it enacted by the Kinff's most Excellent 
Majesty, by and with the advice and consent 
of the Lords Spiritnal and Temporal, and 
Commons, in this present Parliament assem- 
bled, and by the authority of the same, as 
follows : — 

Amendment 1. Any land wholly or partly untenanted 
***87^^^^* sold to the Land Commission or the Congested 
utoan- ' Districts Board may be regarded as an estate 
tenanted for the purpose of the payment of any percen- 
tage unaer section forty-eight of the Irish Land 
Act, 1903. 

2. The percentage mentioned in the said 
seotion forty-eight may, sabject to the enact- 
ments contained in the pi^oviso to subsection 
one and in subseciion four thereof, be paid to 
any vendor, other than the Congested Districts 
Board, whether such vendor is a person 
entitled to a beneficial interest in the land sold, 
or is a trustee or other person not so entitled, 
and, save as hereinafter provided, shall be held 
by him on the trusts (if any) affecting the pur- 
chase money. 

8. — (1) Where the vendor is a tenant for 
life or a person having the powers of a tenant 
for life under the Settled Land Acts, 1882 to 
1890, the percentage shall, subject to those 
enactments of the said section forty-eight 



1«nd. 



Aa to pay- 
ment and 
application 
of peroen-J 
tage. 



Special pro- 
Tinons aa to 
tenant! for 
life, persona 
under dia- 
ability, Ac 



mentioned in the last precediQg seotion, be 
retained by him as his own proper moneys for 
his owo use and benefit, free and discharged 
from all claims upon the lands sold, or the 
purchase money thereof, and from any trust 
affecting the same. 

Provided that where the vendor is a person 
exercising any power of sale on behalf of a 
lunatic person of unsound mind or infant, or 
where the vendor is a lunatic or person of un- 
sound mind selling pursuant to any order 
made by the Lord Chancellor, the percentage 
shall be held for the use and benefit of the 
same persons, or upon the same trusts, as the 
case may be, as if the lunatic, person of un- 
sound mind, or infant, as the case may be, 
were not under any disability. 

Provided also that where the vendors are 
husband and wife exercising together the 
powers of a tenant for life under section sixty- 
one of the Settled Land Act, 1882, the 46 A 46 Vict. 
percentage shall be retained by them jointly «• ^8. 
for their own use and bene 6 1, free and dis- 
charged from all claims and trusts as afore- 
said. 

(2) The expression ** lunatic " in this section 
has the same meaning as in the Lunacy Begu- **£ ** ^®*^ 
lation (Ireland) Act, 1871 . 

4. This Act shall be construed as one with Conatmo- 
the Irish Land Act, 1903, and may be cited S?»t?i? 
with the Land Purchase Acts, and the said s Bdw. 7. 
Act of 1903 shall be construed and shall take o. 87. 
effect from the date of its passing as if this 
Act had then formed part thereof. 

6. This Act may be cited as the Irish Land 8**<wt title. 
Act, 1904. 
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Chap. 35. 
Pruons (Scotland) Act, 1904. 



AJ).1P04. 



ABSTBACT Of THE ENACTJCESTS. 

1. General prUone to he ordinary prisone. 

2. Short tUU. 



An Act to amend the Law relating 
to prisons in Scotland by abolishing 
the distinction between general pri- 
sons and ordinary prison?. 

[15th August 1904.] 

Be it enacted by tbe King's most Excellent 
Majesty, by and witb the adyice and consent 
of tbe Lords Spiritual and Temporal, and 
Commons, in tbis present Parliament assem- 
bled, and by tbe antbority of tbe same, as 
follows : — 

General 1. — (1) All eiisting general prisons in Scot- 

S^^dimuT ^*°^ ^^^^^ ^ ordinary prisons witbin the 

priaona. meaning of tbe Prisons (Scotland) Act, 1877, 

and any reference in any Act to an ordinary 



prison shall be deemed to inclade a reference 
to an existing general prison. 

(2) Tbe words "other than tbe [General 
" Prison at Pertb or any prison which may 
** bereafter be declared by Her Majesty in 
" Council to be a general prison ** occurring in 
section seventy-one of tbe Prisons (Scotland) 40 A 4i Vjct. 
Act. 1877, and tbe words ** wbicb prison may «•**• 
** be declared by Her Majesty in Council to 
" be a general prison in terms of tbe pro« 
** vision of the said Act " occurring in sec- 
tion twenty-tbree of tbe Peterbead Harbour of 49 A 50 Vict. 
Refuge Act, 1886, are bereby repealed. «. 49. 

2. This Act may be cited as tbe Pripons Short title. 
(Scotland) Act, 1904, and tbis Act and the 
Prisons (Scotland) Acts. 1860 to 1887, may be 
cited as the Prisons (Scotland) Acts, 1860 to 
1904. 



GnmUfor 

public 

works. 



Chap. 36. 
Public Works Loans Acty 1904. 



ABSTRACT 01 THE ENACTMENTS. 

1. Grants for puhlio works, 

2. Certain dehte not to he reckoned as assets of heal loans fund, 

3. Power to apply excess income of Local Loans Fund to meet deficiencies in capital account, 

4. Bemisaian of a sum due by way of interest from the guardians of the BdmuUet Union. 

5. ShoH title. 

Schedule. 



An Act to grant Money for the purpose 
of certain Local Loans out of the 
Local Loans Fund, and for other pur- 
poses relating to Local Loans. 

[15th Augtist 1904.] 

Bb it enacted by tbe King's most Excellent 
Majesty, by and witb tbe advice and consent 
of tbe Lords Spiritual and Temporal^ and 
Common«, in tbis present ParUament assem- 
bled, and by tbe antbority of tbe same, as 
follows : — 

1. (1) For tbe purpose of lo<;al loans tbere 

YoL. LXXXIV.— Law Jouk. Stat. 



may be issued by the National Debt Commis- 
sioners the following sums, namely : — 
(a) For the purpose of loans by tbe Public 
Works Loan Commissioners any sum or 
sums not exceeding in the whole tbe sum 
of four million five hundred thousand 
pounds ; 
(&) For the purpose of loans by the Com- 
missioners of Public Works in Ireland any 
snm or sums not exceeding in the whole 
the sum of nine hundred thousand pounds. 
(2) The sums so issued shall be is^sued dur- 
ing a period ending on the day on which a 
further Act granting money for the purposes 
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A.D.1904. uf those loans comes into operation and in 
60 & 51 Vict. W5Cordance with the provisions of the National 
" Debt and Local Loans Act, 1887. 



cl6. 



d^bts^f t to ^' Whereas it is expedient that the principal 
be r^iconed of the several local loans specified in the sche- 
as asiMBts of dule to this Act should, to the extent specified 
fund. ^^ *^® ^*s* colnmn of that schedule, not be 

reckoned as assets of the Local Loans Fund 
established under the National Debt and 
Local Loans Act, 1887 ; therefore, the princi- 
pal of the said loans shall to that extent be 
written off from the assets of the Local Loans 
Fund, and the provisions of section fifteen of 
the said Act shall, so far as applicable, apply 
thereto. 

Power to 3. If at any time there is a deficiency in the 

hawmlof^ Capital account of the Local Loans Fund 
Local Loana caused by the issue of local loans stock at a 
Fund to discount, any securities or money standing to 



the credit of the separate account to which, 
under subsection (3) of section four of the 
Public Works Loans Act, 1897, excess income 
of tbe Local Loans Fund is carried may, with 
the conpent of the Treasury, be applied in 
meeting the deficiency so caused, ana for that 
purpose the National Debt Commissioners may 
sell any such securities. 

4. Whereas the guardians of the union of 
Belmullet in the county of Mayo by not repay- 
ing when due the instalments of a loan made 
to them under the Seed Supply and Potato 
Spraying (Ireland) Act, 1898, have become 
liable to pay under the provisions of the Public 
Works Loans Act, 1897, interest to the amount 
of sixty-six pounds six shillings and one penny, 
and it is expedient to remit the said sum; 
therefore the said sum is hereby remitted. 

5. This Act may be cited as the Public 
Works Loans Act, 1904. 
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Short title. 



SCHEDULE. 



Part I. 

LOANS BY THE COMMISSIONERS OP PUBLIC WORKS, IRELAND. 

(I) Loans under the Landed Property Improvement (Ireland) Act, 1847 (10 Vict. c. 32). 



Name of Borrower. 



Amount of Loan. 



Amount to be 
^V^itten off. 



William Linihan 
Thomas Fuller - 
Michael McMahon 
Humphrey Kelleher 



£ 8. d. 

160 

400 

26 

85 



£ a. d. 
87 16 6 
273 16 5 
18 J9 1 
34 10 10 



(2.) Loans under the Land Law (Ireland) Act, 1881 (44 & 45 Vict. o. 49. b. 31). 



Name of Borrower. 



A . M w Amount to be 

I Amount of Loan. | written off. 



David Buckley 
Michael Norris 
George Hewson 



£ 8. d. 

150 

320 

350 



£ 8. d. 

74 5 7 

69 1 7 

95 5 11 
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A.njm. P^jx II. 

LOAN BY THE lEISH LAND COMMISSIONERS. 
Loan under the Purchase of Land (Ireland) Act, 1885 (48 & 49 Vict. c. 78 b. 



Name of Borrower. 



Amount of Loan. 



Amount to be 
Written off. 



Peter Marron 



£ 8. d, 

514 



£ 8. d, 

8 11 6 



Part HI. 
LOANS BY THE FISHERY BOARD FOR SCOTLAND. 
Loans under the Oropters' Holdings (Scotland) Act, 1886 (49 & 50 Vict. c. 



Names of Borrowers. 



James Cook and William Cook ... 

Alexander Shearer, William Shearer, and John 

Anderson . - . . - 



Fishery District. 



Wick. 
Wick . 



Amount of 
Loan. 



£ 

102 

120 



Amount to be 
Written off. 



£ 8, d, 
18 2 

17 6 8 



p2 
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INDEX 



TO THE 



PUBT^TC OENER^L STATUTES, 

4 EDWARD VII., A.D. 1904. 



Note. — The capital letters placed after the chapter have the following signification : — 

E. that the Act relates to England (and Wales, if it so extend). 

S. ,, ,, Scotland exclnsively. 

I. „ ,, Ireland exclusively. 

U.K. ,» „ Great Britain and Ireland (and Colonies, if it so extend). 

Ind. „ ,; India specially. 

C. „ „ The Colonies specially, or any of them. 

*#• Several Public Acts of a Local Character, which have been placed among the Local Acts, 
are entered in this Index, with a reference to the Table in which they will be found. 



Abekdeen City Imphoveicents Order OoKriRMATioif o 

Aberdeen Joint Passenger Station Order Cokpirmation / *' • ^ '• 

Acts op Parliament. See Expiring Laws Continuance Act (c. 29). 

Addington, Application of surplus arising from sale of. See Bishoprics op South w ark and 
Birmingham Act (c. '60, Sch. I.). 

Administration op Justice. See— 



Registration op Clubs (Ireland) Act 

(c. 9). 
Shop Hours Act (c. 31, s. 5). 
Wild Birds Protection Act (c. 4). 
Wireless Telegraphy Act (c. 24). 



Hall-marking op Foreign Plate Act 

(c. 6). 
Licensing Act (c. 23). 
Prevention op Cruelty to Children Act 

(c. 15). 

Admiralty. See Wireless Telegraphy Act (c. 24, s. 1). 

AiRDRiE Corporation Gas Order Confirmation. See Table IV., Class XVI. (13). 

Amalgamation op Trustee Savings Banks. See Savings Banks Act (c. 8, s. 5). 

Anglo-I^ench Convention; for approving and carrying into Effect a Convention between 
His Majesty and the President of the French Republic. Ch. 33, U.K. 
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A.D.i90i. Annual Statemekts or Liabilities. See Savings Banks Act (c. 8, e. 9). A.D^iPOi. 

Appeals. See Pkevention ot Crubltt to Children Act (c. 15, e. 19). 

■ FBOM CoxMANDiNO OFFICERS, Amendment as to. See Army (Annual) Act (c. 5, s. 4). 

Appropbiation Act. See Consolidated Fund. 

Abbboath Corporation Water Order Confirvation. See Table IV., Class XYI. (13). 

Areas k>r Licensino Purposes. See Licensing Act (o. 23, ss. 5, 8). 

Areas tor supplt of £lectbicitt in London, Adjastment of. See London Electbic Lighting 
Areas Act (o. 13). 

Army (Annual); to provide, during Twalve Months, for the Discipline and Regulation of the 
Army. Ch. 6. U.K. 

Abvt Council. See Wireless Telegraphy Act (c. 24). 

Asylum Districts. See Poor Law Authorities (Transfer of Pkopertt) Act (o. 20). 

Auditors of Trustee Savings Banks. See Savings Banks Act (c. 8, s. 1). 

Ate Corporation Tramways Order Conpibmation. See Table IV., Class XVI. (13). 

B. 

Bakers. See Weights and Measures Act (c. 28, s. 11). 

Balance Sheets Abolished. See Savings Banks Act (g. 8, s. 9 (2)). 

Battersea Park, Appropriation of Surplus Funds arising from. See Metropolitan Im- 
provements (Funds) Act (c. 2). 

Bazaars exempted. See Shop Hours Act (c. 31, b. 2 (4)). 

Beds, Separate, Provision of. See Army (Annual) Act (c. 5, s. 13). 

Beer, Continuance of additional duties on. See Finance Act (c. 7, ss. 4, 5) ; Isle of Man 
Customs Act (g. 25). 

Begging, Juvenile. See Prevention of Cruelty to Children Act (c. 15, s. 2). 

Belmullet Union, Remission of interest due from Guardians of. See Public Works Loans 
Act (c. 83, s. 4). 

Birds, Wild, Protection of. See Wild Birds Protection Act (c. 4) ; Wild Birds Protection 

(St. KiLDA) Act (c. 10). 
Birmingham, Bishopric of. See Bishoprics of South wark and Birmingham Act (c. 30). 

Bishoprics of Southwark and Birmingham; to provide for the foundation of Bishoprics of 
Southwark and Birmingham and for matters incidental thereto. Ch. 30. £, 

Board of Education. See Education (Local Authority Default) Act (v.. 18). 

Board of Trade. See — 



Weights and Measures Act (c. 28). 
Wireless Telegraphy Act ^c. 24, s. 1). 



Prevention of Cruelty to Children Act 
(c. 15, ss. 5 (4), 21, 26). 



London Electric Lighting Areas Act 

(c. 13, 88. 4, 6, 8, 9, U). 
PuBUC Health Act (c. 16). 

Boards of Guardians. See — 

Outdoor Belief (Friendly Societies) Act 

(c. 32). 
Poor Law Authorities (Transfer of Pro- 
perty) Act (c. 20). 

Boards of Management of School or Asylum Districts. See Poor Law Authorities 
(I'ransfer of Property) Act (c. 20). 

Bounties. See Army (Annual) Act (c. 5, s. 9). 

Bromlet, Patronage of benefice of. See Bishoprics of Southwark and Birmingham Act 
(c. 80, Sch. I.). 

Burgh Pouce (Scotland) Act, Provisional Order under. See Table IV., Class XVI. (10). 
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Calbdovian Bailwat Obdeb OoNnBMATiON. Ses Table lY., Class XYI. (13). 

Canal Batbs and Ceaboes (BsaBNi's Canal) Obdeb Oonfibmation. See Table IV., 
Class XVI. (14). 

Cafital Expbnditube (Money); to enable the Treasury to borrow by means of Exchequer 
Bonds for purposes for which they are authorised to borrow by means of Terminable 
Annuities. Ch. 21. U.K. 

Channel Islands, Extension of Act to. See Sayings Banks Act (c. 8) ; Wibeless Tblegbapht 

Act(c. 24). 

Chaboes on Licences renewed. See Licensing Act (c. 23, s. 3, Sch.). 

Chabinc Cboss, Opening of the Mall into, Appropriation of surplus funds arising from 
Battersea Park towards. See Metbopolitan Ikprovekents (Funds) Act (c. 2). 

Chemists exempted. See Shop Hours Act (c. 31, s. 2, Sch.). 

Childbbn. See Pbevention op Cbueltt to Childben Act (c. 15). 

Chislehubst, Patronage of benefice of. See Bishopbics op Southwabk and Birmingham Act 
(o. 30, Sch. I.). 

Chtxbch. See Bishoprics op Southwabk and Bibmingham Act (c. 30). 
Cigabettes, ^ 

CiGABS, 

Closing Obdebs. See Shop Houbs Act (c. 81). 

Clubs (Ibeland), Begistration of. See Begistration op Clubs (Ireland) Act (c. 9). 

Colonial Insurance Companies, Belief from income tax on insurances &c. in. See Finance 
Act (c. 7, s. 9). 

Colonial Sayings Banks, Transfer of deposits to or from. See Sayings Banks Act 
(c. 8, s. 12). 

Commanding Oppicbbs, Appeals from. See Army (Annual) Act (c. 5, s. 4r). 

Commissioners op Inland Beyenue. See Licensing Act (c. 23, ss. 2, 3). 

Commissioners op Works, Power to appropriate surplus fund deriYed from Battersea Park 
to Charing Cross and other improYements. See Metropolitan Improyements (Funds) Act 
(0.2). 

Commissions, Cumulative, on Money Orders, Abolition of. See Post Oppice Act (o. 14). 

Commons Begulation Proyisional Orders. See Table IV., Class XVI. (6). 

See also Metropolitan Commons Supplemental. 

Commutation op Punishments. See Abmy (Annual) Act (c. 5, s. 5). 

Compensation on Non-benewal op Licence. See Licensing Act (c. 23, s. 2). 

Consolidated Fund : 

No. 1: 
— — to apply certain sums out of the Consolidated Fund to the serYice of the years ending 
on the 31st March 1904 and 1905. Ch. 1. U.K. 

Appropriation : 
to apply a sum out of the Consolidated Fund to the service of the year ending on the 



' I Duty on. See Finance Act (c. 7, ss. 2-4 ; Isle op Man (Customs) Act (c. 25). 



31 at March ]905, and to appropriate the Supplies granted in this Session of Parliament. 
Ch. 17. U.K. 

See also Capital Expenditure (Money) Act (c. 21) ; Cunabd Agreement (Money) Act 



(o. 22) ; Telegraph (Money) Act (c. 3). 

County Councils, Power to delegate powers under Shop Hours Acts, 1892-1895. See Shop 
Hours Act (c. 31, s. 9). 

County Licensing Committee. See Licensing Act (c. 23, ss. 4, 5). 
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.A.DJ904. OouiiTT Of SuFPOLK Act. flfe« Table IV., Olftss v. A.a_i9o*. 

Cbubltt to Childbeit, Prevention of. See Prevention of Cruelty to Cqtldben Act (c. 15). 

CuNARn Aoreemekt (Money) ; to make provision with respect to au advance to be made to 
the Cunard Steamship Company (Limited), under an Agreement with that Company dated 
the thirtieth day of July nineteen hundred and three. Ch. 22. U.K. 

Customs. See Finance Act (c. 7, Part I.) ; Isle of Man (Customs) Act (c. 25). 



Dartfoed, Patronage of benefice of. See Bishoprics of Southwark and Birmingham Act 

(c. 30, Sch. I.). 
Dean Forest (Mines) Act. See Table IV., Class XV. 
Deeds, &c., Execution of. See Savings Banks Act (c. 8, s. 7). 
Default of Local Authority. See Education (Local Authority Default) Act (c. 18). 

Deferred Annuities with Colonial Companies, Belief from income tax on contracts for. See 
Finance Act (o. 7, s. 9). 

Depositions of Children, Extension of power as to. See Prevention of Cruelty to Children 
Act (c. 15, ss. 18, U). 

Deposits under 12., Discontinuance of acknowledgments of. See Savings Banks Act (c. 8, 
8. 11). 

Drainage and Improvement of Lands Provisional Orders Confirmation. See Table IV., 
Class XVI. (1), (7). 

Draavbacks on Beer and Spirits. See Finance Act (c. 7, ss. 4, 5). 

Tobacco. See Finance Act (c. 7, ss. 3, 4, Sch.). 

Drunkards, Habitual. See Prevention of Cbuelty to Children Act (c. 15, s. 11). 

Dumbarton Tramways Order Confirmation. See Table IV., Class XVI. (13). 

Dumbartonshire (Vale of Leven) Water Order Confirmation. See Table IV., Class XVI. 

(13;. 
Dundee Broughtt Ferry and District Tramways Order Confirmation. See Table IV., 

Class XVL (13). 

Dunfermldtb District Water Order Confirmation. See Table IV. Class XVI. (13). 



K 

Earlt Closing of Shops. See Shop Hours Act (c. 31). 

Edinburgh and District Water Order Confirmation. See Table IV., Class XVI. (13). 

Edinburgh Gazette. See Seorbtaby for Scotland Act (c. 27, s. 1 (2)). 

Education. See— 

Education (Local Authority Default) j Leeds University Act (c. 12). 
Act (c. 18). I University of Liverpool Act (c. 11). 

Education (Local Authority Default) ; to make provision for the case of default on the part 
of Local Authorities in the performance of their duties ss respects elementary schools. 
Ch. 18. E. 
Education Provisional Orders Confirmation. See Tabic tV., Class XVI. (2). 
Electric Lighting (London) Bill. iSi^^e London Elgctric Lighting Areas Act (c. 13). 
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A.D^)fc Electeic Lighting Orders Oohkrmation. See Table IV., Class XVI. (3). A.T)^iW4. 

Ebbmentabt Schools. See Educatioic (r.iOCAL Authority Default) Act (c. 18). 
Embossed Stamps, Use of. See Post Opfice Act (o. 14, s. 2). 
Emigration. See Prevention of Ckueltt to Children Act (c. 16, s. 6 (5)). 
Employment op Children, Restrictions on. See Preventioit of Cruelty to Children Act 

(c. 15, Bs. 2, 3). 
Entertainment, Places op, Power to inspect, where children employed. See Prxtehtiok op 

Cruelty to Children Act (c. J6, s. 3 (2)). 
Evidence. See Prevention op Cruelty to Children Act (c. 15, ss. 12-15). 
Exchequer Bonds, Power to Treasury to borrow by means of. See Capital Expenditure 

(Money) Act (c. 21) ; Cunard Agreement (Money) Act (c. 22). 
Excise. See Finance Act (o. 7, Part I.). 
Experiments in Wireless Telegraphy, Licences for. See Wireless Telegraphy Act (c. 24, 

8. 2 (D). 
ExnRiNG Laws Continuance ; to continne various Expiring Laws. Oh. 29. U.K. 
Extinction op Licences. See Licensing Act (c. 28). 



Fairs exempted. See Shop Hours Act (c. 31, b. 2 (4)). 

Fees. See Weights and Measures Act (g. 28, ss. 6, 9). 

Finance. See-^ 

Anglo-French Convention Act (c. 33). i Finance Act (c. 7). 

Capital Expenditure (Money) Act (o. 21). Isle op Man (Customs) Act (c. 25). 



Public Works Loans Act (c. 86). 
Telegraph (Money) Act (c. 3). 



Consolidated Fund. 

Cunard Agreement (Money) Act (c. 22). 
Education (Local Authority Default) 
Act (c. 18, s. 1 (2)). 

Finance ; to grant certain Dnties of Customs and Inland Revenue, to alter other Duties, and to 
amend the Law relating to Customs and Inland Bevenue and the National Debt, and to 
make other provision for the financial arrangements of the year. Ch. 7. U.K. 

Foreign Plate, Hall-marking of. See Hall-marking op Foreign Plate Act (c. 6.) 

Foreign Savings Banks, Transfer of deposits to or from. See Savings Banks Act (c. 8, s. 12). 

Forging op Stamps. See Weights ahd Measures Act (c. 28, s. 10). 

France. See Anglo-French Convention Act (o. 33). 

Freemasons* Lodges exempted. See Eegistration op Clubs (Ireland) Act (c. 9, s. 4). 

Friendly Sociewes, Sick pay of. See Outdoor Beliep (Friendly Societies) Act (c. 32). 

Friendly Societies, Unregistered, Exemption from income tax. See Finance Act (o. 7, s. 8). 



G. 

Gambia, Bectification of Frontier. See Anglo- French Convention Act (o. 33). 

Gas Orders Oonpirmation. See Table IV., Class XVI. (4), (8 (a)), (10), (13). 

Gas and Water Orders Oonpirmation. See Table IV., Class XVI. (4). 

General Prisons in Scotland, to be ordinary prisons. See Prisons ^Scotland) Act (c. 85). 
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A.D^ooi. Glasgow Cobporation (Police) Okdbr OoNFiaMATioir. See Table IV., Glass XVI. (13). a J). 1904. 

Glasgow Oobpokation (Sewage) Obder Oompirmatioh. See Table IV., Class XVI. (13). 

Glasgow Oobporation (Tramways, Ac.) Order Conpirmatioit. See Table IV., Class XVI. (13). 

Glasgow and South Western Railway Order Confirmation. See Table IV., Class XVI. (13). 

Glasgow and South Western Railway (Dartel and Lanarkshire Railway Transprb) Order 
CoNHRMATiON. See Table IV., Class XVI. (13). 

GoYAN Corporation Order Conpibmation. See Table IV., Class XVI. (13). 

Gbaduates, Extension of privileges of. See Leeds University Act (c. 12) ; University op 
Liverpool Act (c. 11). 

Gbeenock Corpobation Obdeb CoNnBMAnox. See Table IV., Class XVI. (13). 

GuABDiANS, Religious Persaasion of. See Prevention op Crubltt to Children Act (o. 15, 
B. 8). 



Habitual Drunkards, Power as to. See Prevention op Cruelty to Children Act (c. 15, s. 11). 

Hall-marking op Foreign Plate ; to amend the Law with respect to the Hall-marking of 
Foreign Plate. Ch. 6. U.K. 

Hamilton Gas Order Conpirmation. See Table IV., Class XVI. (10). 



Iles db Los, Cession of groap to France. See Anglo-French Convention Act (c. 33). 

Impbbssbd Stamps, Use of. See Post Oppice Act (c. 14, s. 2). 

Income Tax, Increase of, to one shilling. See Finance Act (c. 7, f. 7). 

, Relief from, in case of nnregistered Friendly Societies and insnrances, ^c. with 

Colonial Companies. See Finance Act (c. 7, ss. 8, 9). 

Indian Councils ; to amend the Indian Councils Act, 1874. Ch. 26. lud. 

Industrial Schools, Transfer to Secretary for Scotland of certain powers relating to. See 
Secbetabt pob Scotland Act (c. 27). 

, Interchange of powers as to. See Prevention op Cbuelty to Childben Act (c. 15, s. 9). 

Inpection bt means op Vessels, Regulations for prevention of danger from. Sec Public 
Health Act (c. 16). 

Inland Revenue. See Finance Act (c. 7). 

Inland Revenue Commissionbbs. See Licensing Act (c. 23, ss. 2, 3). 

Ibspectobs op Weights and Measures. See Weights and Measubes Act ^c. 28, ss. 8, U). 

Investments, Special. See Savings Banks Act (c. 8, s. 6). 

Jbeland, Acts belating exclubivelt to. See Ibish Land Act (g. 34) ; Registration op Clubs 
Act (c. 9). 

Ibish Land; to explain and amend Section forty-eight of the Irish Land Act, 1903, with 
respect to the payment and application of the percentage provided by the said section. 
Ch. 34. L 

Isle op Man. See — 

Isle op Man (Customs) Act (c. 25). I Savings Banks Act (o.8). 

Public Health Act (c. 16). | Wibeless Telegbapht Act (c. 24, s. 5). 

Isle op Man (Customs) ; to amend the Law with respect to Customs Duties in the Isle of Man. 
Ch.25. S. 
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A.D.19W. J. A.ai«)4. 

Justice, Administration of. See Admin istbation of Justice. 



Kilmarnock Ookpokation Obdeb Conpibmation. See Table IV., Class XVI. (13). 
Kirkcaldy Corporation Order Confibmation. See Table IV., Class XVI. (13). 



Land. See Irish Land Act (c. 34j. 

Land Drainage Provisional Orders Confirmation. See Table IV., Class XVI. (1), (7). 

Leeds Univebsitt ; to extend the privileges of the Graduates of the Uniyersity of Leeds. 
Ch. 12. E. 

Leith Bubou Obder Confirmation. See Table IV., Class XVI. (13). 

Leith Cobpobation Tramways Obdeb Confirmation. See Table IV., Class XVI. (13). 

Liabilities, Annual statements of. See Savings Banks Act (c. 8, s. 9). 

Licence, Grounds of refusal of. See Licensing Act (c. 23, s. 1). 

Licences fob Emflotment of Childben. See Pretention of Cbueltt to Childben Act (c. 15, 
s. 3). 

, Wibbless Telegraphy. See Wireless Telegbaphy Act (c. 24). 

Licensing ; to amend the Licensing Acts, 1828 to 1902, in respect to the extinction of Licences 
and the grant of new Licences. Ch. 28. E. 

Life Insubance of Childben. See Pbeyention op Cbublty to Childben Act (c. 16, s. 1 (4-6)). 

Life Insubancbs &c. in Colonial Comfakies Belief from income t<ax on. See Finance Act 
(c. 7, B. 9). 

Livebfool TJnivebsity, Extension of privileges of Graduates of. See Univebsity of Livebpool 
Act (c. 11). 

Loans. See Cunard Agreembnt (Money) Act (o. 22); Public Works Loans Act (o. 36). 

Local Authorities. See Shop Houbs Act (o. 31) ; Weights and Measubes Act (c. 28). 

Local Authobity Default. See Education (Local Authobity Default) Act (c. 18). 

Local Govebnment. See London Electbic Lighting Abbas Act (c. 13) ; Shop Houbs Act (c. 81)« 

Local Govebnment Boabd. See Poob Law Authorities (Transfer of Property) Act (c. 20). 

Local Government Boabd*s Provisional Orders Confirmation. SeeTMe IV., Class XVI. (8). 

Local Government Board (Ireland) Provisional Orders CoNnRMAiioN. See Table IV., 
Class XVI. (9). 

Local Inquiries. See Shop Hours Act (c. 3^1, s. 6). 

Local Loans. See Public Works Loans Act (c, 3C). 

Local Loans Fund, Power to apply excess of income to meet deticienoies of capital. See 
Public Wokks Loans Act (c. 36, s. 3). 
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A.D. 1904. London, flfea— A.D.1904. 



Education Boabd PaovisioNii. Order 

Confirmation (London). 
London Electric Ligbting Areas Act 

(0. 13). 



Metropolitan Commons Supplemental. 
Metropolitan Improybments (Funds) Act (c. 2). 
Metropolitan Police Provisional Order Con- 
firmation. 



London Electric Lighting Areas; to provide for fche Adjustment, in accordance with chanjo^cs 
of boundary effected under the London Oovemment Act, 1899, of the Areas within which 
Local Authorities and Companies are authorised to supply Electricity. Ch. 13. E. 



M. 

Maintenance of Wife and Children. See Army (Annual) Act (c. 5, s. 8). 
Mall, The, Opening of, into Charing Cross, Appropriation of surplus funds arising from 
Battersea Park towards. See Mbtrofolitan Improvements (Funds) Act (c. 2). 

Man, Isle of. See Isle of Man. 

Managers of Elementart Schools. See Education (Local Authority Default) Act (0. 18). 

Marines under Acts of 1900 and 1903. See Army (Annual) Act (0. 5, s. 11). 

Marking of Foreign Plate. See Hall-marking of Foreign Plats Act (o. 6). 

Masonic Lodges exempted. See Registration of Clubs (Ireland) Act (c. 9, s. 4), 

Measures. See Weights and Measures Act (c. 28). 

Melrose District Water Order Confirmation. i9ee Table IV., Class XVI. (13). 

Metropolib. See London. 

Metropolitan Commons Supplemental. See Table IV., Class XVI. (11). 

Metropolitan Improvements (Funds); to authorise the appropriation of the surplus funds 
derived from Battersea Park towards the opening of the Mall into Charing Cross and other 
Metropolitan Improvements. Ch. 2. B. 

Meteopoutan Police Provisional Order Confirmation. See Table IV., Class XVI. (12). 

Moisture in Tobacco. See Finance Act (c. 7, s. 3 (2)). 

Monet Orders, Abolition of cumulative commissions on. See Post Office Act (c. 14, s. 1). 

MOTHERVBLL AND BeLLSUILL BaILWAY (ABANDONMENT) OrDER CONFIRMATION. See Table IV., 

Class XVI. (13). 



N. 

National Debt Commissioners. See— 

CuNARD Agreement (Money) Act (c. 22). I Public Works Loans Act (0. 36). 
Finance Act (o. 7, s. 10). | Savings Banks Act (c. 8). 

New Licences, Grant of. See Licensing Act (c. 23). 

Newburgh AND North Fife Bailway (Extension of Time) Order Confirmation. See Table 
IV., Class XVI. (13). 

Newfoundland Fisheries. See Anglo-French Convention Act (c. 33). 

Newspapers, Begistered, Power to gnuit special licences to, for establishment of wireless 
telegraph stations. See Wireless Telegraphy Act (c.24, b. 2 (3)). 

Newsvendors' Shops exempted. See Shop Hours Act (c. 31, s. 2, Sch.). 

Niger Basin, Delimitation of English and French Possessions in. See Anolo-Frbnch Conten- 
tion Act (g. 38). 

North British Bailway (General Powers) Order Confirmation. See Table IV., Class XVI. (13). 
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A.D. 1904. Q A.i). 190*. 

On Licences. See Licensing Act (c. 23). 

Orders in Council. See — 

Bishoprics of Southwark and Birming- 
ham Act (c. 80. Sch. 11.). 
Hall-marking of Foreign Plate Act 
(0. 6. 8. 1 (6)). 

Outdoor Belief (Frienolt Societies) ; to amend the Outdoor Relief Friendly Societies Act, 
1894. Ch. 32. E. 



Weights and Mejlsvres Act (c. 28, s. 9). 
Wireless Telegraphy Act (c. 24, b. 3 
(3)). 



Paisley District Tramways Order Confirmation. See Table IV., Class XVI. (i^). 

Parents. See Prevention of Cruelty to Children Act (c. 15). 

Parish Councils (Scotland). See Prevention of Cruelty to Children Act (c. 15, ss. 5 (4), 21 )• 

Parliament, Closing Orders to be laid before. See Shop Hours Act (g. 31, b. 8). 

, Begnlations to be laid before. See Weights and Measures Act (c. 28, s. 5 (3)). 

, Bnlee to be laid before. See Railways (Private Sidings) Act (c. 19). 

Penny Savings Banks, Expenses of. See Savings Banks Act (c. 8, s. 2). 

Percentage, As to payment and application of. See Irish Land Act (c. 84). 

Performances, Musical, Ac, by children. See Prevention op Cruelty to Children Act 
(c. 15, 88. 2, 3). 

Perth, General Prison at. See Prisons (Scotland) Act (c. 35). 

Perth Corporation Order Confirmation. See Table IV., Class XVI. (18). 

Peterhead. See Prisons (Scotland) Act (c. 85). 

Petty Sessions Clerk (Ireland), Register of Clnbs to be kept by, Ac. See Registration of 
Clues (Ireland) Act (o. 9). 

Pier and Harbour Orders Confirmation. See Table IV., Class XVI. (5). 

Plate, Foreign, Hall-marking of. See Hall-marking of Foreign Plate Act (c. 6). 

Poor Law. See Outdoor Relief (Friendly Societies) Act (c. 82); Poor Law Authorities 
(Transfer of Property) Act (o. 20). 

Poor Law Authorities (Transfer of Property) ; to make provision for the transfer of Pro- 
perty and other matters consequent upon the dissolution of Districts and Poor Law Unions 
or the addition of one Poor Law Union to another. Ch. 20. E. & S. 

Poor Rate. See Prevention of Cruelty to Children Act (c. 16, ss. 6 (4), 21). 

Post Office ; to amend the Post Office Acts with t-espect to cumulative commissions on Money 
Orders and the use of embossed and impressed stamps. Ch. 14. U.K. 

Post Offices. See Shop Hours Act (c. 81, s. 2 (5), Sch.). 

Post Office Savings Banks. See Savings Banks Act (c. 8, as. 9, 11, 12). 

Post Office (Sites). See Table IV., Class XV. 

Postmaster General. See Savings Baitks Act (c. 8) ; Telegraph (Monet) Act (o. 8) ; Wire- 
less Telegraphy Act (c. 24). 

Powers, Transfer of. See Transfer of Powers. 

Prevention of Cruelty to Children ; to amend the Law relating to the Prevention of Cruelty 
to Children. Ch. 16. U.K. 
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A.D. 1M4. Prisoms (Scotland) ; to amend the Law relating to prisons in Scotland by abolishing the dis- ^^i]?^ 
tinction between general prisons and ordinary prisons. Ch. 35. S. 

Pbivatz LseiSLATioN P&ooBDcraE (Scotland) Act, 1899, Fbovisional Obdbbs under. See Table 
IV., Class XVL (13). 

Pbivatb Sidings on Railways. See Railways (Pbiyatb Sidings) Act (o 19). 

Pbosecutions. See Pbbvbntion op Obuelty to Childben Act (c. 15, s. 27); Weights and 
Mbasubes Act (o. 28, s. 14). 

Protectorates, Bbitish. See Abut (Annual) Act (c. 5, s. 6). 

Provisional Obdbbs Contibm ation. See Table IV., Glass XYI. 

Public Health; to eoablo Regulations to be made for carrying into effect conventions with 
respect to the preyontion of danger arising to public health from vessels, and the prevention 
of the conveyance of infection by means of vessels. C*h. 16. U.K. 

Public Health Acts, Provisional Orders under. See Table IV., Class XVI. 

Public Houses. See Licensing Act (e. 23) ; Shop Hours Act (c. 31, s. 2, Sch.). 

Public Wobks Loans ; to grant Money for the purpose of certain Local Loans out of the Local 
Loans Fund, and for other purposes relating to Local Loans. Gh. 36. U.K. 

Punishments, Commutation of See Abmy (Annual) Act (c. 5, s. 5). 



Q. 

QuABTER Sbssiohb. See Licrasnia Act (c. 23) ; Pkevention or Cbubltt to Childrbn Act 
(c 15. B. 19). 



Railway Pbovisional Obdbbs. See Table IV., Class XVL 

Railways (Pbivatb Sidings) ; to amend the Law relating to Private Sidings on Railways. 

Ch. 19. U.K. 
Railway and Canal Commissionbbs. See Railways (Pbivatb Sidings) Act (c. 19). 
Railway and Canal Teajpfic Act, 1888, Provisional Order under. See Table IV., Class XVI. 

(14). 
Repoematoby Schools, Transfer to Secretary for Scotland of certain powers relating to. See 

Secbbtaby por Scotland Act (c. 27). 
Retobmatobt and Industbial Schools (Scotland) Bill. See Secrbtart pob Scotland Act 

(c. 27). 
Repbeshmbnt, Non-intoxicating, Ab to supply of. See Licensing Act (c. 23, s. 9). 
Retbbshiibnt Rooms exempted. See Shop Houbs Act (c. 31, s. 2, Sch.). 
Repusb Tobacco, Drawback on. See Finance Act (c. 7, s. 3, Sch.). 
Rrgistb ation op Clubs (Tbeland) ; to provide foi tbe Registration of Clubs in Ireland, and for 

other purposes connected therewith. Ch. 9. L 
Regulations. See Shop Houbs Act (c. 31, s. 7) ; Weights and Mbasubes Act (c. 28, h. 5). 
Renewal op Licenses. See Licensing Act (c. 23). 
Resebve Ophcees. See Abmy (Annual) Act (c. 5, s. 10). 
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A. 1). 1904. Rbtuhjis to Sbcrbtary OP Statb. See Licensing Act (c. 23, b. 7). A.D. i904. 

RocHESTEE, Bishopric of. See Bishopbics op South wark and Birmingham Act (c. 30). 
Rules. See — 



Licensing Act (c. 23, bs. 2 (3), 3 (2) (5), 
5 (2), (3), (6). 



Prevention op Cruelty to Children Act 

(c. 16, 8. 6 (4)). 
Railways (Private Sidings) Act (c. 19). 

Rules for Clubs. See Registration op Clubs (Ireland) Act (c. 9, a. 4). 



St. Kilda, Extension of Wild Birds Protection Acts to. See Wild Birds Protection (St. Kilda) 

Act (c. 10). 
St. Saviour, Southwark, Church of, to be Cathedral Chnrch. See Bishoprics op Southwark 

AND Birmingham Act (c. 30, Sch. II., Part L). 
Sale of Intoxicating Liquors. See Licensing Act (c. 23). 
Sayings Banks ; to amend the Savings Banks Acts. Oh. 8. U.K. 
School Districts. See Poor Law Authorities (Transfer of Property) Act (c. 20). 
Schools. See Education (Local Authority Default) Act (c. 18) ; Industrial Schools ; Re* 

PORMATORY SCHOOLS. 

Scotch Education Department Provisional' Order Confirmation (Edinburgh). See Table 
IV., Class XVI. (13). 

Scotland, Acts relating exclusively to. See — 

Prisons Act (c. 36). I Wild Birds Protection (St. Kilda) Act 

Secretary por Scotland Act (c. 27). | (o. 10), 

Search Warrants. See — 



Wireless Telegraphy Act (c. 24, ss. 1 (4), 
6 (2)). 



Prevention op Cruelty to Children Act 

(c. 16, s. 10). 
Registration op Clubs (Ireland) Act 

(c. 9, B. 6). 

Secretary for Scotland ; to authorise the transfer to the Secretary for Scotland of certain 
powers and duties under the Acts relating to Reformatory and Industrial Schools. 
Ch.27. S. 

Secretary op State, Transfer of certain powers of, to Secretary for Scotland. See Secretary 
poR Scotland Act (o. 27). 

Senegambia, Rectification of frontier. See Anglo-Frbxch Convention Act (c. 33). 

Seven Years Licence. See Licensing Act (c. 23, s. 4). 

Shipping. See Cunard Agreement (Monet) Act (c. 22) ; Public Health Act (c. 16) ; Wireless 
Telegraphy Act (o. 24). 

Shop Hours ; to provide for the Early Closing of Shops. Ch. 31. U.K. 

Sick Pat op Friendly Societies. See Outdoor Relief (Friendly Societies) Act (c. 32). 

Sidings (Private) oh Railways. See Railways (Private Sidings) Act {c. 19). 

Snuff, Drawback on. See Finance Act (c. 7, b. 3, Sch.). 

Societies for Prevention of Cruelty to Children, Power to Boards of Guardians to subscribe 
to. See Prevention op Cruelty to Children Act (c. 16, s. 26). 

Southwark, Bishopric of. See Bishoprics op Southwark and Birmingham Act (c. 30). 

Spirits, Continuance of additional duties on. See Finance Act (c. 7, ss 4, 6) ; Isle op Man 
(Customs) Act (c. 25). 

Stalks of Tobacco, Drawback on. See Finance Act (o. 7, s. 3, Sch.). 
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A.P. iXH. Stamp Duty, Exemption from. See Oa»AED Agrebmbxt (Monet) Act (c. 22). AJ).i904 

Stamps. See W£I6Uts and Measubes Act (o. 28). 
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Stoppages PftOM Pat. See Armt (Annual) Act (c. 6, 88. 7, 8). 

Stbipped Tobacco, Daty on. See Finance Act (c. 7, s. 2). 

SuiPOLK. See County op Buppolk Act. 

Superannuation. See Sayings Banks Act (c. 31, s. 2, Sch.). 

SuBOiCAL Tnstrumbnt Shops exempted. See Shop Houbs Act (c. 31, s. 2, Sch.). 



Tea, Continuance of additional datj on. See Islb of Man (Customs) Act (c. 25). 

Tea Duty, Increase of, to eightpenoe. See Finance Act (c. 7, s. 1). 

Telegraph (Money) ; to provide for raising further Money for the purpose of the Telegraph 
Acts. 1863 to 1899. Ch. 3. U.K. 

Tblegrapht. See Wirblbss Tbleorafhy Act (c. 24). 

Tbnants ior Lips. See Irish Land Act (c. 34). 

Tobacco, Duties on. See Finance Act (o. 7, ss. 2-4) ; Isle op Man (Customs) Act (c. 25). 

Drawbacks on. See Finance Act (c. 7, ss. 3, 4, Sch.). 

Tobacconists exempted. SeeSnov Houbs Act (o. 31. s. 2, Soh.). 

Tradi. See"-' 

Hall-marking of Fobeign Plate Act I Shop Hours Act (c. 31). 
(c. 6). I Weigqts and Measures Act (c. 28). 

Tradb Fixtures. See Licensing Act (o. 23, s. 2). 

Tbamways Orders Confirmation. See Table lY., Class XVI. (15). 

Transfer op Licenses. See Licensing Act (c. 23, s. 9). 

Tbansfer of Powers. See London Electric Lighting Areas Act (c. 13) ; Secretart for 
Scotland Act (c. 27). 

Transfer of Propertt. See Poor Law Authorities (Transfer op Property) Act (c. 20). 

Traps likely to canse injury to Wild Birds, Setting of, an oflTence. See Wild Birds Protection 
Act (c. 4). 

Treasury Bills, Power to Treasury to borrow by means cf. See Appropriation Act (c. 17, 
s 2) ; Consolidated Fund (No. 1) Act (c. 1). 

Trustee Savings Banks. iS^es Savings Banks Act (c. 8). 



U. 

Unclaimed Dividends Account, Payment out of. See Finance Act (c. 7, s. 10). 

Universitt of Leeds, Extension of privilegee of graduates of. See Lebds Universitt Act 
(0. 12). 

Universitt of Liverpool ; to extend the privileges of the Graduates of the Universitv of Liver- 
pool. Ch. n. E. ^ 

Unregistered Fsibndly Societies, Exemption of, from income tax. Spe Finance Act 
(c. 7, s. 8). 

Untenanted Land. See Irish Land Act (c. 34). 
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A.D.1904. V AJ).l»Oi, 

Vessels, Sanitary regulations as to. See Public Health Act (c. 16). 



W. 

Warehouse delivery charges, Eeduofcion of. *8ee Finamcb Act (c. 7, s. 6). 

Warrant Officers, As to sentences on. See Army (Annual) Act (c. 6, s. 12). 

Water Orders Confirmation. See Table IV., Class XVI. (4), (9 (6)), (13). 

Weights and Measures ; to amend the Law relating to Weights and Measures. Oh. 28.' U.K. 

Wife and Childebn, Maintenance of. See Army (Annual) Act (o. 5, s. 8). 

Wild Birds Protection ; to amend the Wild Birds Protection Act. Ch. 4. U.K. 

Wild Birds Protection (St. Kilda.) ; to extend" the provisions of the Wild Birds' Protection 
Acts to the Island of St. Kilda, excepting as regards certain Birds required for the sapport 
of the Inhabitants of the Island. Ch. 10. S. 

Wireless Telegraphy ; to provide for the regulation of Wireless Telegraphy. Ch. 24. U.K. 

WisHAW Corfobatio^ Ordeb Oonfiemation. See Table IV., Class XVI. (13). 

WoBCESTEB, Bishopric of. See Bishoprics of Southwark and Birmingham Act (c. 30). 

Works, Commissioners of. See Commissionebs of Works. 
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